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RULES   OF  PRACTICE 


IN 


Supreme  Court  of  the  State  of  Illinois. 


Rule  adopted  at  Novemher  Term,  1866,  at  Mount  Yernon. 

LICENSmO  ATTORNEYS. 

RxjLB  76.  Ordered^ThsX  rules  69  and  70  be  rescinded,  and  applicants  for 
license  to  practice  law  in  the  court  of  this  State,  on  presenting  to  any  member 
of  this  Court  a  certificate  of  qualifications  signed  by  the  Circuit  Judge  and 
State's  Attorney  of  the  Circuit  in  which  the  applicant  may  reside,  setting 
forth  that  the  applicant  has  been  examined  and  found  qualified,  will  be  a 
sufl3cient  voucher  on  which  to  grant  a  license.  Such  certificate  granted  by 
any  one  of  the  Judges  of  the  Superior  Court  of  the  City  of  Chicago,  or  by 
the  Judge  of  the  Recorder's  Court  of  said  city,  and  in  conjunction  with  the 
State's  Attorney,  will  be  deemed  like  voucher:  Provided,  however,  if  the 
application  be  made  to  this  Court  in  term  time,  an  examination  of  the  appli- 
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RULES    OF   PRACTICE. 


cant  may  be  had  in  open  Court,  or  by  a  committee  appointed  by  the  Court. 
The  certificate  of  moral  character  required  by  the  statute  will,  in  all  cases, 
accompany  the  application 


JEtules  adojpted  at  April  Term^  1867,  at  Ottawa. 

PRINTED  BRIEFS — WHEN   THEY  MUST  BE  FILED. 

Rule  77.  Ordered,  That  either  party  submitting  a  case  on  briefs,  without 
oral  argument,  shall,  at  the  time  of  submitting,  file  the  printed  briefs  I'equired 
by  the  rules.  Nothing  contained  in  this  rule,  however  shall  prevent  either 
party  so  submitting  from  filing  written  or  printed  arguments  at  any  time 
before  the  cause  is  reached  for  decision. 

PRINTED   BRIEFS,  REQUIRED  IN  ALL  CASES. 

Rule  78.  Ordered,  That  rule  number  13  shall  apply  to  all  cases,  whether 
argued  orally,  in  full  or  in  part  only,  or  when  submitted  on  briefs  without 
oral  argument.  The  briefs  required  should  contain  a  short,  clear  statement 
of  the  points,  and  the  authorities  in  support  thereof;  and  the  filing  of  the 
same  shall  not  preclude  the  party  from  subsequently  filing  full  printed  or 
written  arguments  in  support  of  his  brief  of  points  and  authorities. 

ASSIGNMENT  OP  ERRORS— AT  WHAT  TIME  REQUIRED. 

Rule  79.  Ordered,  That  appellant  or  plaintiff  in  error  shall,  in  all  cases 
assign  errors  in  the  manner  required  by  the  rules,  at  the  time  of  filing  his 
record  in  this  Court, 
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CASES 

m  THE 

SUPREME  COUET  OF  ILLINOIS. 


THIRD  GRAND  DIVISION 

APRIL  TERM,   1865. 


LiNEY  Blub 

V, 

Cyrus  H.  Blue  et  al. 

1.  Purchaser — has  notice  of  rights  decla/red  hy  a  decree,  and  holds  subject  to 
them.  Where  the  rights  of  a  party  in  lands  are  declared  in  a  decree  in  chan- 
eery,  third  persons  are  chargeable  with  notice  of  those  rights,  and  a  subsequent 
purchaser  will  hold  the  property  subject  thereto. 

2.  So  where  a  tract  of  land  which  a  husband  held  under  a  contract  of  pur- 
chase, was  set  apart  as  alimony  to  his  wife,  upon  a  decree  for  a  divorce,  a 
subsequent  assignment  of  the  contract  by  the  husband  and  a  conveyance  from 
the  original  vendor  to  the  assignee,  would  not  at  all  impair  the  rights  of  the 
wife;  the  grantee  was  chargeable  with  notice  of  the  wife's  rights  under  the 
decree,  and  while  he  held  the  legal  title,  he  would  be  compelled  in  equity  to 
convey  it  to  her. 

3.  Incumbrance — rights  of  a  third  person  who  removes  it — of  the  lien  thereby 
acquired.    Where  a  part  of  a  tract  of  land  is  allotted  to  the  wife  as  alimony,  and 
it  is  decreed,  that  as  between  the  husband  and  wife,  certain  incumbrances 
upon  the  land  shall  rest  exclusively  upon  the  portion  reserved  to  the    [*10] 
husband,  if  the  wife,  to  protect  her  interests  should  discharge  a  portion  of 

the  incumbrance,  she  would  have  a  lien  upon  the  husband's  portion  to  secure 
the  refunding  of  the  money  paid. 

4.  So  if  the  incumbrance  consisted  of  unpaid  purchase  money  upon  the 
land,  and  the  wife  paid  a  small  portion  of  it  to  prevent  a  forfeiture  of  the  con- 
tract under  which  it  was  held,  that  would  give  her  a  lien,  but  would  not 
entitle  her  to  a  conveyance  of  the  entire  land. 

5.  Nor  would  her  claim  to  a  conveyance  of  the  whole  of  the  land,  under 
such  circumstances,  be  at  all  strengthened  by  the  consideration  that  the 
interest  reserved  to  the  husband  by  the  decree  fixing  the  alimony,  was  only  a 
life  estate,  with  remainder  in  fee  to  their  children. 

6.  If  she  were  compelled,  however,  to  pay  all  the  purchase  money,  to 
protect  her  rights,  it  would  be  otherwise ;  she  would  then  be  entitled  to  a 
conveyance  for  all  the  land. 

7.  'Fraud — its  effect  upon  the  rights  of  the  party  committing  it.  A  party,  by 
an  attempt  to  defraud  another,  does  not  incur  a  forfeiture  of  his  property  to 
the  person  upon  whom  he  attempts  to  perpetrate  the  fraud. 
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11  Blue  v.  Blue  et  al.  [April  T. 


Statement  of  the  case. 


8.  So  in  the  case  of  the  allowance  of  alimony  to  the  wife,  out  of  a  tract  of 
land  which  the  husband  held  merely  under  a  contract  of  purchase,  if  the  hus- 
band should  assign  his  contract  of  purchase  to  a  third  person  with  intent  to 
defraud  the  wife  out  of  her  rights,  the  assignee  participating  in  that  intent, 
and  the  vendor  should  convey  to  the  assignee,  the  latter  would  hold  subject 
to  the  wife's  rights,  but  there  would  be  no  forfeiture  of  the  interest  in  the  land 
which  had  been  reserved  to  the  husband. 

9.  Parties,  aloiie^  are  afected.  hy  a  decree.  A  decree  cannot  be  rendered  in 
favor  of  one  who  is  not  a  party  to  the  suit,  nor  can  his  rights  be  in  any  manner 
affected  thereby. 

10.  Homestead  right — to  what  character  of  estate  it  may  attach.  One  who 
holds  the  equitable  title  to  land  under  a  contract  of  purchase,  is  the  owner 
thereof,  within  the  meaning  of  the  homestead  law ;  he  holds  that  character  of 
estate  to  which  a  homestead  right  may  attach,  and  which  will  be  protected 
from  levy  and  sale  as  against  third  persons. 

11.  Whether  the  debtor  holds  in  fee  simple,  for  life  or  for  a  term  of  years, 
the  reasons  for  affording  the  exemption  applies  with  equal  force. 

12.  Samb— of  forfeiture  thereof  by  acts  of  the  husband.  The  fact  that  the 
husband  may  have  committed  adultery  will  not  operate  as  a  forfeiture  of  his 
homestead  right.  A  forfeiture  of  his  right  would  also  defeat  that  of  the  wife, 
when  no  act  of  his  can  have  that  effect. 

13.  In  this  case  the  householder  and  his  family  were  residing  upon  the 
premises  at  the  time  of  their  sale  under  execution.  There  was  no  release  of 
the  homestead.     Subsequently  the  wife  obtained  a  divorce  upon  the  ground 

of  adultery  on  the  part  of  the  husband.     But  no  forfeiture  was  incurred 
[*11]   of  the  right  to  assert  the  homestead  exemption  as  against  the  purchaser 
under  the  execution. 

14.  Same — of  the  excess  over  one  tJwusand  dollars — lien  thereon.  In  case  of 
a  sale  of  a  homestead  under  execution,  when  the  premises  are  of  value  exceed- 
ing one  thousand  dollars,  and  no  release  has  been  made  of  the  homestead 
right,  the  purchaser  will  have  acquired  an  equitable  lien  upon  the  surplus 
which  he  may  enforce  as  soon  as  the  premises  cease  to  be  a  homestead. 

15.  And  upon  a  sale  of  the  premises  by  such  purchaser,  the  lien  will  pass 
to  his  grantee. 

16.  Costs  IN  Chancery — how  far  discretionary. — Where  a  suit  in  chancery 
is  disposed  of  by  the  court  upon  a  final  hearing,  the  costs  are  awarded  within 
the  discretion  of  the  court. 

Appeal  from  the  Circuit  Court  of  Woodford  County;  the 
Hon.  Samuel  L.  Richmond,  Judge,  presiding. 

This  was  a  suit  in  chancery  instituted  in  the  Circuit  Court  of 
Peoria  County,  by  Liney  Bhie  against  Cyrus  H.  Blue,  Washing- 
ton Wakefield  and  William  R.  Phelps,  and  afterwards  the  cause 
was  removed  into  the  Circuit  Court  of  Woodford  County,  on 
change  of  venue. 

The  facts  of  the  case,  as  developed  in  the  pleadings  and  evi- 
dence, appear  to  be  as  follows:  On  the  26th  day  of  January,  1854, 
William  R.  Phelps  entered  into  a  contract  with  Cyrus  H.  Blue, 
whereby  Phelps  sold  to  Blue  the  S.  i  K.W.  i  of  Section  35,  T.  11, 
IST.  8  E.,  situate  in  Peoria  County,  for  $700— $175  to  be  paid  on 
the  20th  day  of  March  in  each  of  the  years  1854,  1855, 1856  and 
1857,  with  interest  at  six  per  cent.,  payable  annually,  upon  the 
payment  of  which,  together  with  certain  taxes,  Phelps  was  to 
convey. 
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Statement  of  the  case. 


Soon  after  the  making  of  this  contract  Blue  took  possession 
of  the  premises,  and  made  payments  as  follows,  to  wit:  March 
2,  1854,  $100.  April  10,  1854,  $50.  December  9,  1854,  $100. 
March  31,  1855,  $75.  May  26,  1856,  $185.  March  21,  1857, 
$130. 

On  the  25th  of  July,  1857,  James  L.  Kiggs  and  Amos  L. 
Merriman  recovered  a  -judgment  against  Blue  before  a  [*12] 
justice  of  the  peace  in  reoria  County  for  the  sum  of  $25 
and  costs.  An  execution  being  issued  thereon  and  returned  "  no 
property  found,"  a  transcript  of  the  judgment  was  filed  in  the 
office  of  the  Clerk  of  the  Circuit  Court  of  Peoria  County  on  the 
10th  of  December,  1857. 

On  the  17th  of  the  same  month  an  execution  upon  such  trans- 
cript was  issued  from  the  clerk's  office,  which  was  levied  on  the 
23d  of  December,  upon  the  land  already  mentioned,  together 
with  the  ]Sr.E.  i  of  the  N.W.  i  of  Section  34,  in  the  same  town- 
ship; and  on  the  30th  of  January,  1858,  the  lands  thus  levied 
upon  were  sold,  and  Merriman,  one  of  the  plaintiffs  in  the  exe- 
cution, became  the  purchaser,  and  obtained  a  sheriff's  deed 
therefor  on  the  28th  of  ISTovember,  1859. 

At  the  time  of  the  levy  and  sale  mentioned.  Blue  was  residing 
with  his  family  upon  the  land  he  had  purchased  from  Phelps, 
as  their  homestead. 

On  the  second  day  of  July,  1859,  Liney  Blue,  the  wife  of  Cyrus 
H.  Blue,  obtained  a  decree  for  a  divorce  from  her  husband,  upon 
the  ground  of  adultery;  the  decree  also  enjoining  Blue  from 
incumbering  or  disposing  of  the  80  acres  of  land  he  had  pur- 
chased of  Phelps,  and  another  tract  which  he  seems  to  have 
owned,  the  S.E.  J-  of  the  N.W.  J-  of  Section  34,  in  the  same 
township;  reserving  the  question  of  alimony  and  the  care  and 
custody  of  the  children  for  further  direction. 

On  the  19th  of  December  following,  a  decree  for  alimony  was 
rendered,  which  found  that  Blue  was  not  a  suitable  person  to 
have  the  care  and  custody  of  the  children;  that  Mrs.  Blue  was  a 
proper  person  to  have  the  care  and  custody  of  them;  that  the  S. 
i  of  S. W.  i  35,  and  the  S.  E.  J  of  the  N.W.  34,  were  of  the  value 
of  $2,500,  subject  to  incumbrance  of  $1,300,  and  the  title  not 
perfect;  that  the  same  could  not  be  apportioned  or  divided,  and 
that  in  case  the  court  should  decree  a  sum  of  money  as  alimony, 
no  means  could  be  resorted  to  to  enforce  the  collection  thereof; 
it  was  therefore  decreed  that  the  mother  have  the  custody  of  the 
children,  and  that  she  should  take  and  hold  said  premises 
until  the  further  order  of  the  court,  and  the  sole  and  exclu-  [*13J 
sive  possession  and  occupancy  and  control  thereof,  and  of 
the  house  and  appurtenances  therein  and  thereto  belonging,  and 
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all  household  and  kitchen  furniture  therein,  as  her  reasonable 
alimony,  and  that  Bhie  be  restrained  and  enjoined  from  enter- 
ing upon,  using  and  enjoying,  or  in  any  wise  meddling  with  or 
incumbering  said  premises  or  personal  property  until  the  further 
order  of  the  court. 

On  the  15th  of  December,  1860,  it  was  further  decreed  in  the 
same  cause,  by  consent  and  agreement  of  the  parties  thereto,  that 
Mrs.  Blue  should  have  and  hold  for  her  natural  life,  twenty -five 
acres,  part  of  S.  \  of  N.  W.  35,  and  ten  acres  in  a  square  form 
out  of  the  S.  W.  corner  of  the  S.  E.  \  of  K.  W.  34,  with  full 
right  and  power  to  lease,  mortgage  and  convey  the  same  for  and 
during  the  term  of  her  natural  life,  as  she  might  see  proper,  and 
upon  her  death  the  same  should  vest  in  her  children  in  fee;  and 
by  the  consent  and  agreement  of  the  parties  it  was  further 
decreed  that  said  Blue  should  hold  the  remainder  of  said  tracts 
for  life,  with  remainder  over  to  their  children  in  fee,  with  full 
power  in  Blue  to  sell,  mortgage  and  convey  his  life  estate  in  the 
same,  and  that  as  between  themselves  the  incumbrances  on  said 
real  estate  should  be  thrown  on  that  part  assigned  and  set  off  to 
said  Blue,  so  that  Mrs.  Blue  should  have  and  hold  her  thirty-five 
acres  free  of  incumbrance. 

Soon  after  the  rendering  of  this  decree  Mrs.  Blue  entered  into 
the  possession  of  the  land  so  set  off  to  her.  In  the  meantime,  as 
has  been  seen,  Merriman  had  obtained  his  sheriff's  deed  to  the 
land  purchased  by  Blue  from  Phelps,  and  Mrs.  Blue,  with  the 
view  of  protecting  her  interests,  purchased  from  Merriman  his 
interest  therein,  which,  together  with  the  ]^.  E.  J  N.  W.  \ 
Section  34,  he  conveyed  to  her  by  deed  on  the  17th  of  December, 
1860. 

On  the  16th  of  March,  1860,  Blue  paid  on  the  Phelps  contract 
$130,  leaving  an  unpaid  balance  at  the  time  of  the  last  decree 
above  mentioned. 

After  the  making  of  that  decree,  Mrs.  Blue,  for  the  purpose 
[■^14]  .  of  preventing  a  forfeiture  of  that  contract,  and  to  protect 
her  own  interests  in  the  land,  paid  to  Phelps  on  the  same, 
the  sum  of  $37. 

Afterwards,  on  or  about  the  4th  day  of  April,  1862,  Blue 
assigned  the  Phelps  contract  to  his  brother-in-law,  Washington 
Wakefield,  so  far  as  appears,  w^ithout  any  consideration,  and  for 
the  purpose  of  defrauding  Mrs.  Blue  out  of  her  rights  as  deter- 
mined in  the  decree  for  alimony.  At  the  time  of  making  this 
assignment  Blue  paid  to  Phelps  the  balance  of  the  purchase 
money  for  the  land,  and  induced  him  to  convey  the  same  by  deed 
to  Wakefield,  on  tlie  5th  of  April,  1862. 

The  complainant,  Mrs.  Blue,  alleges  that  she  is  entitled  to  all 
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the  right,  title  and  interest  which  Bhie  had  in  the  land  at  the 
time  of  the  levy  of  the  execution  in  favor  of  Riggs  and  Merriman, 
and  that  Blue  and  those  claiming  title  through  him,  ought  not 
to  be  permitted  to  set  up  any  other  title  to  the  same. 

She  also  alleges  tliat  the  conveyance  to  Wakefield  is  not  only 
in  fraud  of  her  rights,  but  also  a  cloud  upon  her  title  acquired 
through  the  deed  to  her  from  Merriman. 

The  complainant  prays  for  an  injunction  against  Blue  and 
Wakefield,  restraining  them  from  in  any  way  interfering  with 
her  possession,  and  from  commencing  or  prosecuting  any  suit  or 
suits  against  her  for  the  recovery  of  the  land.  She  also  prays 
that  the  deed  from  Phelps  to  Wakefield  be  set  aside,  and  that 
Phelps  be  decreed  to  convey  the  whole  of  the  land  in  fee  simple 
to  her,,  and  for  general  relief. 

The  answers  of  the  defendants  were  filed,  and  in  April,  1863, 
they  filed  their  amended  answer,  alleging  that  at  the  time  of  the 
rendition  of  the  judgment  against  Bhie,  and  sale,  and  for  a  long 
time  previous  thereto,  said  Blue  was  the  head  of  a  family, 
residing  therewith,  consisting  of  a  wife  and  several  children,  and 
resided  and  occupied  the  said  premises  and  the  house  and  premi- 
ses thereon  situated,  as  a  homestead  —  that  he  took  possession 
of  the  same  as  a  homestead,  in  the  year  1853,  and  continued  to 
occupy  and  reside  thereon  continually  as  such  homestead  at  all 
times  thereafter,  and  still  does,  together  with  all  buildings 
thereon,  with  his  said  wife  and  family,  at  all  times  as  afore-  ['-^15] 
said,  and  did  so  occupy  said  premise  as  such  homestead  at 
the  time  of  the  rendition  of  said  judgment,  and  the  issuing  of 
such  execution  and  sale  thereof  to  said  Merriman,  and  at  all  times 
since  he  took  possession  thereof;  that  the  same  was  levied  upon 
and  sold  without  the  knowledge  of  Blue,  and  without  any  release 
under  said  execution,  and  upon  a  debt  that  arose  and  was  con- 
tracted after  the  4th  day  of  July,  1851;  that  said  judgment  was 
not  a  lien  thereon,  and  that  Blue  was  at  liberty  to  sell  the  same 
at  any  time  free  from  said  judgment,  execution  and  sale. 

At  the  August  term,  1864,  a  decree  was  rendered,  finding  the 
material  facts  as  set  forth,  and  that  as  to  the  twenty-five  acres  set 
off  to  the  complainant  as  alimony,  under  the  decree  of  December 
15th,  1860,  the  equities  were  with  her;  and  directing  that  Wake- 
field should,  w^ithin  thirty  days,  make  her  a  deed  therefor,  to 
have  and  to  hold  during  her  natural  life,  with  the  remainder  to 
the  children  in  fee,  and  in  default  of  his  making  such  deed,  that 
the  Master  should  make  the  same;  and  enjoining  Blue  and 
Wakefield,  perpetually,   from  interfering:  in  any  way  with  the 

Possession  of  the  complainant,  and  from  setting  up  the  deed  from 
'helps  to  Wakefield  in  any  court  or  place  to  her  prejudice.     It 
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was  farther  decreed  that  as  to  all  other  relief  prayed  for,  the 
complainant  take  nothing,  and  that  she  pay  one-third  of  the  costs 
of  the  suit. 

From  that  decree  the  complainant  took  this  appeal,  and  assigns 
the  following  as  errors: 

1st.     The  court  erred  in  not  decreeing  all  the  relief  prayed  for, 

2d,  The  conrt  erred  in  not  setting  aside  the  deed  from  Phelps 
to  Wakefield  as  to  all  of  said  land. 

3d.  The  court  erred  in  not  decreeing  the  whole  of  said  land 
to  appellant  in  fee. 

4th.     The  court  erred  in  not  decreeing  the  whole  of  said  land 
to  appellant  for  life,  with  remainder  to  the  children  of  her 
[ne]    and  said  Blue. 

5th.    The  court  erred  in  finding  the  land  exempt  under  the 
homestead  act,  from  sale  under  the  liiggs-Merriman  judgment. 

6th.  The  court  erred  in  decreeing  appellant  to  pay  one-third 
the  costs. 

Messrs.  McOulloch  &  Taggaet,  for  the  appellant. 

Messrs.  Johnson  &  Hopkins,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

The  question  of  alimony  had  been  settled,  and  each  party  had 
assigned  to  them  portions  of  the  property,  to  hold  in  severalty. 
Neither  had  any  claim  to  that  held  by  the  other.  It  is  true 
that  the  portion  held  by  Blue  was  charged  with  all  of  the  incum- 
brances upon  the  whole  of  that  tract.  This  imposed  the  obliga- 
tion upon  him  to  remove  the  incumbrance  upon  the  portion 
assigned  to  appellant.  JSTor  could  he  escape  that  liability  by 
having  it  conveyed  to  any  other  person.  Kor  did  Wakefield 
acquire  any  lien  upon  the  property  by  simply  having  the  con- 
veyance made  to  him,  as  there  does  not  appear  to  be  any 
evidence  that  he  paid  a  consideration  for  the  property;  and  it 
has  every  appearance  of  a  fraud  upon  the  rights  of  appellant. 

But  even  conceding  that  he  paid  a  consideration  for  the  con- 
veyance from  Phelps,  he  took  it  subject  to  the  rights  of  appellant 
under  the  decree,  as  he  is  chargeable  with  notice  of  the  decree 
and  its  provisions.  Being  chargeable  with  notice  of  the  decree, 
he  could  by  an  assignment  of  the  contract  by  Blue  and  a  con- 
veyance from  Phelps,  acquire  no  better  title  to  appellant's 
portion  of  the  premises  than  was  held  by  Blue.  He  acquired 
nothing  but  the  mere  legal  title  to  appellant's  portion  of  the  land, 
and  is  in  equity  bound  to  convey  it  to  her.  In  so  decreeing  the 
court  below  committed  no  error. 

We  are  unable,  however,  to  understand  upon  what  principle 
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Wakefield  was  bound  to  convey  the  remainder  of  the  tract  [*17] 
to  her,  or  that  she  should  have  the  estate  in  that  portion 
in  fee  or  for  life.  Tf  she  contributed  to  remove  the  incumbrance 
from  the  land,  to  protect  her  own  interests,  she  has  no  doubt  a  lien 
upon  the  portion  set  apart  to  Blue,  to  have  it  refunded,  but  the 
payment  of  thirty-seven  dollars  for  that  purpose  could  not 
entitle  her  in  equity  to  property  costing  near  a  thousand.  It  can- 
not be  said,  and  we  presume  it  will  not  be  contended,  that  if  one 
person  attempts  to  defraud  another,  however  immoral  and  rep- 
rehensible the  act,  such  person  forfeits  his  property  to  the  other. 

Had  appellant  been  compelled  to  pay  all  of  the  purchase  money 
on  the  contract,  to  protect  her  rights,  it  would  be  otherwise,  not 
because  the  fraud  was  attempted,  but  because  she  had  paid  the 
purchase  money  for  the  land.  But  to  say  that  because  she  had 
paid  thirty-seven  dollars  of  the  purchase  money,  on  a  purchase 
of  land  for  so  large  a  sum,  gives  her  the  right  to  have  the  title 
to  the  whole  property,  would  be  as  inequitable  as  to  permit  Blue 
to  defeat  her  title  by  assigning  the  contract.  If  the  sum  she 
claims  to  have  paid  was  applied  to  the  purchase,  she  has  a  right 
to  have  it  refunded,  and  the  court  below  should  have  ascertained 
that  fact  and  decreed  accordingly. 

If  the  right  to  have  it  conveyed  to  her  is  based  upon  the 
ground  that  the  children  are  entitled  to  the  remainder,  it  is 
equally  untenable.  Blue  was  entitled  to  hold  his  portion  for 
life,  and  he  did  not  forfeit  that  right  to  her  by  attempting  to  cut 
oif  their  estate  in  remainder.  If  the  children  were  to  file  a  bill, 
they  no  doubt  could,  on  a  proper  showing,  have  their  rights 
established  and  protected,  but  they  are  not  parties  to  this  bill, 
and  the  court  for  that  reason  was  not  authorized  to  render  a 
decree  in  their  favor.  JNor  does  this  decree  or  any  other  which 
the  court  might  have  rendered,  so  long  as  they  are  not  parties, 
affect  their  rights.  As  to  this  tract,  we  see  no  reason  for  revers- 
ing the  decree  of  dismissal. 

If  this  transcript  is  correctly  copied,  one  forty  acre  tract  of  land 
was  levied  upon  and  sold,  whilst  a  different  tract  was  con- 
veyed by  the  sheriff  to  Merriman.  The  levy  and  certificate  ["^18] 
of  purchase  describe  the  land  as  the  'N.  E.  qr.  of  the  N. 
W-  qr.  of  section  34,  and  the  sheriff's  deed  to  Merriman  and  his 
deed  to  appellant,  convey  the  S.  E.  of  the  ]^.  W.  qr.  of  the  same 
section,  and  the  decree  setting  apart  appellant's  alimony  follows 
the  latter  description,  so  that  be  the  true  description  as  it  may, 
no  title  to  this  tract  was  vested  in  Merriman  by  the  sale  under 
execution,  nor  did  his  conveyance  to  appellant  pass  any  title. 

The  eighty  acre  tract  seems  to  have  been  truly  described  and 
passed  the  title  unless  it  was  exemj)t  from  such  a  sale  under  the 
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homestead  law.  At  the  time  the  levy  and  sale  were  made,  Blue 
held  the  bond  for  a  title,  had  paid  a  portion  of  the  purchase 
money,  was  the  head  of  a  family  residing  with  them  upon  the 
land,  using  and  occupying  it  as  a  homestead.  On  the  one  side  it 
is  claimed  that  this  was  such  a  title  and  homestead  as  exempted 
it  from  levy  and  sale,  whilst  the  other  insists  that  he  was  not  the 
owner  within  the  meaning  of  the  statute.  He  had  such  an 
interest  in  the  land  as  the  statute  has  rendered  liable  to  levy  and 
sale  on  execution,  unless  protected  by  the  homestead  law.  (Scates' 
Comp.  602.) 

When  the  reason  for  the  adoption  of  the  homestead  law  is  con- 
sidered, no  reason  presents  itself  to  our  minds  why  it  should  not 
be  exempt.  The  object  in  adopting  the  act  was  to  secure  to  the 
debtor  and  his  family  a  home,  not  worth  more  than  one  thousand 
dollars.  Such  a  case  as  this  falls  fully  within  the  mischief  of 
the  old,  and  is  clearly  within  the  reason  of  the  new  law.  And 
whether  the  debtor  held  in  fee  simple  absolute,  for  life  or  for  a 
term  of  years,  the  reason  for  affording  the  exemption  applies  with 
equal  force.  Here  Blue  was  rightfully  in  possession,  under  a 
contract  of  purchase,  and  we  think  was  the  owner  within  the 
meaning  of  the  statute. 

It  is,  however,  objected  that  there  is  no  evidence  to  show  thai 
this  tract  was  worth  only  one  thousand  dollars  or  less.  This 
cannot  vary  the  result,  as  if  it  was  not  worth  more  than  that  sum 
the  sale  was  prohibited  by  the  statute,  and  if  worth  more, 
pl9J  then  none  of  the  requirements  of  the  statute  were  observed 
in  making  the  levy  and  sale.  So  that  in  either  view  the 
sale  was  unauthorized. 

It  is,  again,  contended  that  the  husband,  by  committing  adul- 
tery, forfeited  his  right  to  claim  the  benefit  of  the  homestead 
law.  We  are  referred  to  no  law  or  adjudged  case  announcing 
such  a  rule,  nor  is  it  believed  that  any  such  exists.  Kor  can  we 
see  how  a  stranger  to  the  estate  could  be  benefitted  by  his  infi- 
delity to  the  marriage  contract,  even  if  he  had  suffered  a  for- 
feiture. If  such  a  forfeiture  was  created  in  this  case  it  operated 
to  defeat  the  wife's  right  to  claim  the  homestead  as  well  as  his. 
And  the  law  has  clearly  placed  it  beyond  the  power  of  the  hus- 
band to  deprive  the  wife  of  that  right  so  long  as  it  remains 
their  residence,  and  it  was  such  when  the  levy  and  sale  were 
made. 

If  this  piece  of  land  was  worth  over  one  thousand  dollars, 
Merriman  by  his  levy  and  sale  acquired  an  equitable  lien  upon 
the  surplus,  which  he  had  the  right  to  enforce  as  soon  as  it 
ceased  to  be  a  homestead.  And  when  appellant  purchased  of 
Merriman  she  acquired  the  lien  and  may  enforce  it  against  such 
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surplus.  Tlie  court  below  should  have  ascertained  the  value  of 
this  property,  and  if  it  exceeded  one  thousand  dollars,  he  should 
liave  declared  the  amount  paid  by  appellant  to  be  a  lien  on  the 
surplus,  and  decreed  its  payment  out  of  the  portion  assigned  to 
Blue,  as  it  had  been  previously,  by  the  agreement  of  tlie  parties 
and  the  decree  of  the  court,  charged  with  all  incumbrances,  and 
in  default  of  payment  the  property  should  be  sold,  subject  to 
the  rights  of  the  children. 

The  last  error  assigned  questions  the  correctness  of  the  decree 
requiring  appellant  to  pay  one-third  of  the  costs.  In  such  a 
case  that  is  purely  a  question  of  discretion  in  the  court.  By  the 
15th  Section  of  the  cost  act  (R.  S.  128)  it  is  declared,  that  upon 
the  dismissal  of  the  bill  by  complainant,  or  by  defendants  dis- 
missing it  for  want  of  prosecution,  the  defendant  shall  recover 
of  the  complainant  his  full  costs;  but  in  all  other  cases  in 
chancery,  not  otherwise  directed  by  law,  it  shall  be  in  [^20] 
the  discretion  of  the  court  to  award  costs  or  not  as  shall 
be  just.  This  was  on  a  iinal  hearing,  and  we  have  been  referred 
to  no  law,  nor  are  we  aware  of  any,  that  has  provided  how  the 
costs  on  such  a  hearing  shall  be  awarded,  hence,  by  this  section 
it  is  a  matter  of  discretion. 

Inasmuch  as  appellant  paid  thirty-seven  dollars  to  Phelps,  to 
prevent  a  forfeiture  of  the  contract  for  the  eighty  acre  tract,  the 
court  below  should  have  rendered  a  decree  for  that  amount  at 
least,  and  failing  in  this,  there  was  error  in  the  decree,  which 
must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


John  B.  Welch 

V. 

The    People   of    the    State    of   Illinois,  on    the  relation    of 
George  W.  Byrns  et  al, 

1.  Injunctions — wh&n  groMed  hy  a  Gircuit  Judge^  extent  of  their  operation. 
A  Circuit  Judge  has  power  to  grant  injunctions  to  operate  througliout  the 
State. 

2.  Same — of  the  power  to  grant  them  after  another  judge  has  refused.  Where 
one  Circuit  Judge  has  refused  an  application  for  the  writ,  and  endorsed  his 
refusal  upon  the  bill,  it  is  a  question  of  courtesy,  merely,  with  another  Cir- 
cuit Judge  to  whom  application  may  be  made,  whether  he  will  look  into  th-e 
case,  and  allow  tlie  writ.  His  power  to  allow  it  cannot  be  questioned,  under 
the  statute.  He  is  not  to  be  controlled  in  his  decision  upon  the  application, 
by  the  opinion  of  any  other  judge,  but  must  decide  for  himself,  upon  the 
merits  of  the  case  as  presented  to  him. 

3.  Same — of' the  power  of  another  judge  to  vacate  an  order  allowing  the  writ. 
And  where  the  writ  has  been  allowed  by  another  Circuit  Judge  after  it  has 
been  refused  by  the  judge  of  the  circuit  in  which  the  suit  was  brought,  even 
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the  latter  judge  has  no  power,  in  vacation,  and  of  his  own  mere  motion,  to 
vacate  the  order  awarding  tlie  writ. 

4  Tlie  effect  of  the  order  can  be  avoided  only  in  the  mode  pointed  out  in 
the  statute,  by  motion  in  term  time  for  a  dissolution  of  the  injunction. 

5.    Same — 'power  of  the  Judge  of  the  20th  Judicial  Gircidt  in  that  regard.^ 
[*31]   Nor  does  the  act  of  1857,  creating  the  twentieth  judicial  circuit,  confer 
upon  the  judge  of  that  circuit  the  power  to  vacate  such  an  order  in  the 
manner  indicated. 

6.  Same — remedy^  when  the  clerk  refuses  to  issue  the  writ  upon  the  order  allow- 
ing it.  When  the  judge  of  one  circuit  has  awarded  an  injunction  which  is  to 
operate  and  must  be  issued  in  another  circuit,  the  only  power  which  the  judge 
awarding  the  writ  has  to  compel  the  clerk  to  issue  it,  is,  to  punish  him  for  a 
contempt  in  refusing  to  do  so,  and  to  hold  him  in  custody  until  he  shall  com- 
ply with  the  order. 

7.  Mandamus— Jurisdiction.  To  compel  the  clerk  by  mandamus,  under 
such  circumstances,  resort  to  the  Supreme  Court  would  be  necessary,  or  to  the 
court  of  which  he  was  clerk. 

8.  The  act  relating  to  mandamus  does  not  authorize  the  Circuit  Courts  to 
issue  that  writ  to  operate  beyond  the  limits  of  the  respective  circuits. 

9.  Jurisdiction — cannot  he  acquired  hy  consent.  Nor  could  the  Circuit 
Court  of  one  circuit  acquire  jurisdiction  to  issue  a  writ  of  mandamus  to 
operate  within  the  limits  of  another  circuit,  even  by  consent  of  parties. 

Appeal  from  the  Circuit  Court  of  Winnebago  County;  the 
Hon.  Benjamin  K.  Sheldon,  Judge,  presiding. 

This  was  an  application  to  the  court  below  for  a  writ  of  man- 
damus, in  the  name  of  the  People  of  the  State  of  Illinois,  on  the 
relation  of  George  W.  Byrns,  Michael  J.  Hawkins,  Robert  B. 
Hawkins,  Alanson  Hawkins,  Albert  Hawkins,  John  Gilks,  John 
Ingraham,  Aaron  Shreiler,  Alpha  B.  Blair,  John  Michael,  Joseph 
Jeficoat  and  Andrew  Yates,  against  John  B.  Welch,  the  clerk  of 
the  Circuit  Court  of  Kankakee  County,  to  compel  him  to  issue 
a  writ  of  injunction,  which  had  been  awarded  by  the  Judge 
mentioned.  The  facts  connected  with  the  proceeding  will  be 
found  in  the  opinion  of  the  court. 

Mr.  H.  LoKiNG,  for  the  appellant. 

Mr.  Stephen  R.  Moore  and  Mr.  Thomas  P.  Bonfield, 

[*22]    for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  questions  presented  by  this  record  are  novel  and  impor- 
tant in  their  character  and  have  received  full  consideration. 

The  facts  agreed  show,  that  on  the  first  of  February,  1865,  the 
relators,  presented,  by  their  attorney,  to  the  Judge  of  the  20th 
Judicial  Circuit,  their  bill  for  an  injunction  against  certain 
parties  named  therein  to  restrain  them  from  doing  certain 
things  complained  of  in  the  bill,  which  bill  was  duly  presented 
to  the  Judge  at  his  chambers,  in  Kankakee  City,  who,  after  con- 
sidering the  application  refused  to  grant  the  writ,  and  under  his 
hand  then  and  there  made  this  endorsement  on  the  bill: 
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"Feb.  1st,  1865, — injunction  refused — 0.  R.  Starr,  Judge  of 
the  20th  Judicial  Circuit,  State  of  Illinois." 

Afterwards,  on  the  eighth  day  of  the  same  month,  the  com- 
plainants in  the  bill  by  their  attorneys,  presented  the  same  bill 
with  the  above  endorsement  upon  it,  to  the  Hon.  B.  R.  Sheldon, 
Judge  of  the  14th  Judicial  Circuit,  in  open  court,  who  allowed 
the  writ,  having  knowledge  of  the  refusal  of  Judge  Starr  and 
of  his  endorsement  on  the  bill,  and  then  and  there  endorsed  on 
the  bill  a  formal  order  to  the  Clerk  of  the  Kankakee  Circuit 
Court  to  issue  a  writ  of  injunction,  as  prayed  for,  on  bond  being 
executed,  conditioned  according  to  law,  in  the  penalty  of  six 
thousand  dollars. 

Afterwards,  on  the  ninth  day  of  the  same  month  of  February, 
this  bill  with  eludge  Sheldon's  order  upon  it,  was  duly  filed  in 
the  office  of  the  Clerk  of  the  Kankakee  Circuit  Court,  and  bond 
filed  as  required  by  the  Judge's  order. 

After  the  bill  was  filed  and  bond  executed  and  filed,  Judge 
Starr,  Judge  of  the  Kankakee  Circuit  Court,  being  in  the  office 
of  the  Clerk,  on  his  own  motion  and  without  the  knowledge  of 
any  of  the  parties  to  the  bill  or  of  their  attorneys,  made  this 
endorsement  under  that  of  Judge  Sheldon: 
''  State  of  Illinois,  Kankakee  County — SS: 

"  The  above  order  for  an  injunction  is  hereby  vacated  and  set 
aside.  Chas.  R  Starr, 

February  9,  1865.        Judge  of  20th  Judicial  Circuit."    ['^23] 

On  the  tenth  of  February,  being  the  day  following  this  order. 
Judge  Starr  filed  in  the  office  of  the  Clerk  of  the  Kankakee 
Circuit  Court,  certain  rules,  signed  by  him,  as  follows  : 

"  Orders  by  the  Court  of  Chancery  under  section  one  of  the 
chancery  act,  and  section  six  of  the  act  of  February  7,  1857, 
creating  the  20th  Judicial  Circuit,  in  open  court  in  vacation  after 
the  December  Term,  1864: 

"  State  of  Illinois,  Kankakee  County — SS : 

"  Order  1st.  It  is  hereby  ordered  by  the  court  that  the  clerk 
of  this  court  shall  issue  no  writ  of  injunction  upon  the  order  of 
any  judge  out  of  this  circuit,  (except  a  judge  of  the  Supreme 
Court)  when  it  shall  appear  to  said  clerk,  by  an  endorsement  or 
otherwise,  that  the  bill  upon  which  said  injunction  is  allowed 
has  been  passed  upon  by  this  court  and  injunction  refused. 

"  Order  ^d.  As  by  law  this  court  is  always  considered  open 
for  the  hearing  of  all  parties  and  applications  on  the  chancery 
side  thereof,  and  the  granting  of  all  such  orders  as  may  be 
required  or  necessary  in  the  practice  of  this  court,  an  order 
refusing  an  injunction   is  an  order  of  court,  and  no  judge  not 
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having  appellate  jurisdiction  over  this  conrt,  has  any  right  to 
reverse  its  orders  or  annul  its  proceedings :  It  is  therefore  ordered 
that  any  order  for  an  injunction  by  any  judge  not  having  appel- 
late jurisdiction  over  this  court,  upon  any  bill  which  has  been 
passed  upon  by  this  court  and  injunction  refused,  being,  in  effect, 
a  reversal  of  the  decision  of  this  court,  and  an  unwarrantable 
assumption  of  power,  shall  be  held  and  treated  as  void  and  of 
no  effect." 

On  the  day  before  the  entry  of  these  orders,  the  complainants 
in  the  bill  requested  and  demanded  of  the  appellant,  John  B. 
Welch,  the  clerk  of  that  court,  a  writof  injunction,  in  pursuance 
of  Judge  Sheldon's  order,  which  the  clerk  refused  to  issue,  alleging 
as  reasons  for  such  refusal  that  Judge  Starr,  in  the  first  instance, 
had  refused  an  injunction,  and  had  so  endorsed  on  the  bill;  and 
he  further  urged  these  orders  or  rules,  filed  in  the  office  by 
p24]    Judge  Starr,  as  above  set  forth. 

On  this  refusal  of  tlie  clerk,  an  application  was  made  by 
the  appellees,  the  relators,  to  the  Winnebago  Circuit  Court,  then 
holding  its  February  term,  for  a  writ  of  mandamus  to  compel 
appellant,  as  clerk  of  the  Kankakee  Circuit  Court,  to  issue  the 
writ  of  injunction  on  Judge  Sheldon's  order,  and  thereupon  an 
order  for  a  peremptory  writ  of  mandamus  against  appellant,  as 
clerk,  as  aforesaid,  was  granted  by  the  Winnebago  Circuit  Court. 

From  this  order  this  appeal  is  taken,  and  it  is  stipulated  that 
if  the  reason  and  cause  given  by  appellant  for  refusing  to  issue 
the  writ  of  injunction  be  valid  and  sufficient,  then  the  order  of 
the  Winnebago  Circuit  Court  granting  the  writ  of  mandamus  is 
to  be  reversed,  and  if  not  held  as  a  sufficient  reason  and  excuse, 
then  the  same  is  to  be  affirmed. 

This,  we  believe,  is  the  substance  of  the  stipulation  as  to  the 
facts,  upon  which  the  parties  agree,  and  the  point  upon  which 
they  desire  the  decision  of  this  court  shall  turn.  That  point  is 
confined  solely  to  the  excuse  given  by  the  clerk  for  refusing  to 
issue  the  writ  of  injunction  on  judge  Sheldon's  order. 

There  can  seem  to  be  no  doubt  of  the  power  of  a  Circuit  Judge 
to  grant  injunctions  to  operate  throughout  the  State.  The  statute 
conferring  the  power  is  broad  and  comprehensive.  "  The 
Supreme  and  Circuit  Courts  in  term  time,  and  any  judge  thereof 
in  vacation,  shall  have  power  to  grant  writs  of  ne  exeat  and 
injunction."  Scates'  Comp.,  Ch.  62,  Section  8,  Page  146.  There 
does  not  seem  to  be  any  limit  to  this  power,  and  the  practice 
under  this  statute  has  been  uniform  so  far  as  we  know,  for  a 
Circuit  Judge  to  grant  injunctions  to  operate  anywhere  in  any 
Judicial  Circuit  of  the  State.  When  one  Circuit  Judge,  as  in 
this  case,  has  refused  an  application   for  the  writ,  and   endorsed 
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his  refusal  upon  the  bill,  it  is  a  question  of  courtesy,  merely  with 
another  Circuit  Judge  to  whom  application  may  be  made,  whether 
he  will  look  into  the  case,  and  allow  the  writ.  His  power  to  allow 
it,  cannot,  we  think,  be  questioned,  under  the  statute.  He  is 
not  to  be  controlled  in  his  decision  upon  the  application, 
by  the  opinion  of  any  other  Judge,  but  must  decide  for  p25] 
himself,  upon  the  merits  of  the  case  as  presented  to  him. 
It  may  be  a  matter  of  some  delicacy  for  one  Circuit  Judge 
to  overrule  another  Circuit  Judge  on  an  application  for  a  writ  of 
injunction,  but  that  he  has  the  power  so  to  do,  by  granting  the 
writ  which  another  Judge  has  refused,  cannot,  we  think,  be  denied, 
when  the  broad  terms  of  the  statute  are  considered. 

The  first  reason  given  by  the  Clerk  for  his  refusal  to  issue  the 
writ,  has  no  foundation  in  law.  The  refusal  of  Judge  Starr  to 
grant  the  writ  could  not  control  the  action  of  Judge  Sheldon, 
and  therefore,  the  Clerk  cannot  shelter  himself  under  the  order 
of  Judge  Starr. 

The  second  reason  assigned  by  the  Clerk  for  his  refusal  has  no 
force.  The  application  for  the  writ  was  made  to  him  on  the  ninth 
day  of  February.  The  rules  entered  by  Judge  Starr  were  iiot 
entered  until  the  following  day,  the  tenth,  consequently,  they,  not 
being  in  existence  on  the  ninth,  could  afford  no  ground  of  refusal 
to  do  an  act  he  w^as  called  upon  to  perform  on  the  ninth.  The 
power  of  Judge  Sheldon  being  admitted,  to  award  the  writ  of 
injunction,  the  reasons  for  refusing  to  issue  it  urged  by  the  Clerk 
can  have  no  force.  ISTor  can  the  order  of  Judge  Starr,  vacating 
the  order  of  Judge  Sheldon,  avail  the  Clerk  as  an  excuse  for  dis- 
obeying that  order,  for  the  reason  that  Judge  Starr  had  no  power 
thus  to  vacate  that  order.  The  order  was  iDinding  and  effectual, 
and  could  only  be  got  rid  of  in  the  mode  pointed  out  in  the 
statute. 

Section  13  of  the  act  to  which  we  have  referred,  page  118, 
Scates'  Comp.,  provides,  "upon  filing  an  answer  it  shall  be  in 
order  at  any  time  in  term,  to  move  for  a  dissolution  of  the 
injunction;  and  upon  that  motion  it  shall  be  lawful  for  the  par- 
ties to  introduce  testimony  to  support  the  bill  and  answer;  the 
court  shall  decide  such  motion  upon  the  weight  of  testimony 
without  being  bound  to  take  the  answer  as  absolutely  true."  All 
this  is  done  in  court  at  a  regular  term  and  not  at  chambers. 

The  act  of  1857,  creating  the  20th  Judicial  Circuit,  (Sess.  Laws, 
Page  17,)  does  not  seem  to  confer  the  power  claimed  by 
the  appellant,  and  by  the  Judge  of  that  Circuit.     Sec.  6    [^"26] 
provides  that  "  the  Judge  of  this  Circuit  shall  have  power, 
upon  entering  the  proper  order  of  record  during  any  term  thereof, 
to  fix  any  number  of  days  or  terms  at  which  he  will  hear,  at  his 
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chambers,  general  and  special  motions,  arguments  on  demurrer, 
and  arguments  upon  agreed  cases,  and  for  the  making  of  all  such 
interlocutory  orders  as  may  be  necessary  to  expedite  the  pro- 
ceedings in  any  cause;  and  the  said  court  shall  always  be  consid- 
ered open  for  the  hearing  of  all  matters  and  applications  on  the 
chancery  side  thereof,  and  the  granting  of  all  such  orders  as  may 
be  required  or  necessary  in  the  practice  of  said  court." 

The  last  clause  here  cited  evidently  contemplates  the  presence 
of  parties  to  present  matters  for  hearing,  and  to  make  application 
for  such  orders  as  may  expedite  the  causes  in  which  they  are 
entered,  pending  in  court,  but  does  not  authorize  the  judge,  of 
his  own  motion,  in  the  absence  of  the  parties,  to  enter  any  order 
in  any  cause  for  any  purpose.  He  can  only  act  when  acted  on 
by  the  parties.  The  J  udge's  order  vacating  that  of  Judge  Sheldon 
was  clearly  irregular. 

Although  it  is  stipulated  that  the  decision  of  the  Court  on 
this  point,  shall,  if  against  the  Clerk,  operate  as  an  affirmance  of 
the  judgment  of  the  Winnebago  Circuit  Court,  awarding  a  per- 
emptory mandamus,  we  do  not  feel  ourselves  bound  by  such  stip- 
ulation, for  the  reason  we  do  not  believe  that  Court,  on  the  dis- 
obedience of  the  Clerk  of  the  Kankakee  Circuit  Court,  had  the 
power  to  compel  him — it  had  no  jurisdiction  over  that  subject, 
and  the  consent  of  parties  cannot  confer  it.  The  act  relating  to 
mandamus  does  not,  in  terms,  authorize  the  Circuit  Courts  to 
issue  that  writ  to  operate  beyond  the  limits  of  the  respective 
circuits.  The  only  power  that  could  have  operated  on  the  Clerk, 
was  the  power  of  the  Judge  who  granted  the  order  for  an  injunc- 
tion, to  punish  the  Clerk  for  a  contempt  in  refusing  to  issue  it, 
and  to  hold  him  in  custody  until  he  should  comply  with 
[*27]  the  order.  To  compel  him  by  mandamus,  a  resort  to  this 
court  was  necessary,  or  to  the  Kankakee  Circuit  Court,  of 
which  he  was  Clerk. 

The  judgment  of  the  Winnebago  Circuit  Court  is  reversed. 

Judgment  reversed. 


William  M.  Derby 

George  W.  Gage  et  ah 

1.  Practice  in  Chancery — when  the  answer  is  evasive.  If  the  answer  of 
a  defendant  in  chancery  is  evasive,  the  complainant  should  except  to  it  and 
compel  a  specific  statement  in  reference  to  the  subject  evaded,  or  file  a  repli- 
cation  and  take  proof  thereon. 

2.  Same — when  answer  taken  as  true.  Where  there  is  a  hearing  upon  bill 
and  answer  alone,  the  answer  will  be  taken  as  true. 
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3.  Partnership — liability  of  'partners  as  among  themselves.  WTiere  one  of 
several  partners  who  has  in  his  hands  all  the  assets  of  the  firm  is  called  upon 
by  some  of  his  co-partners  for  an  account,  the  mere  fact  that  he  has  paid 
other  members  of  the  firm  their  portions,  will  not  bind  him  to  anticipate  a 
sale  of  partnership  property  in  his  hands  in  settling  with  those  seeking  the 
account. 

4.  Set  off  in  equity — cross-bill.  A  claim  of  set-off,  having  no  connec- 
tion with  the  subject-matter  of  the  suit,  can  only  be  heard  upon  cross-bill. 

5.  And  a  cross-bill  should  not  be  permitted  to  be  filed  for  that  purpose, 
unless  it  is  shown  to  the  court  by  afladavit,  that  the  complainants  are  in  such 
pecuniary  circumstances  that  the  alleged  claim  is  likely  to  be  lost  unless 
allowed  to  be  set  off". 

6.  Parties — zn  suit  for  an  account  between  partners.  In  a  suit  in  chancery 
by  a  portion  of  the  members  of  a  co-partnership,  against  another  who  has  in 
his  hands  all  the  assets  of  the  firm,  for  an  account  thereof,  all  the  partners  are 
necessary  parties 

7.  Interest — when  recoverable — on  taking  an  account  between  partners.    And 
in  such  a  proceeding  the  complainants  are  entitled  to  interest  on  the 
amount  found  due  them,  from  the  time  they  demanded  payment.  [*28] 

Appeal  from  the  Circuit  Court  of  Cook  county,  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

This  Avas  a  suit  in  chancery,  instituted  in  the  court  below  by 
George  W.  Gage  and  William  T.  Tucker  against  William  M. 
Derby,  Henry  S.  Monroe,  Henry  T.  Porter,  Henry  Peake  and 
Artemus  W.  Delong,  for  the  settlement  of  a  partnership  account. 
A  decree  was  rendered,  dismissing  the  bill  as  to  all  the  defend- 
ants except  Derby  and  Monroe,  and  finding  that  Derby,  accord- 
ing to  his  own  admissions,  had  in  his  hands  of  the  money  of  the 
complainants,  the  sum  of  $5,500,  which  he  was  directed  to  pay 
over  to  them.  From  that  decree  the  defendant  Derby  took  his 
appeal.  The  features  of  the  case  upon  which  question  is  made 
are  sufficiently  presented  in  the  opinion  of  the  court. 

Mr.  John  J.  McKinnon,  for  the  appellant. 

Mr.  Charles  C.  Bonney,  Mr.  Chaeles  W.  Gkiggs  and  Messrs. 
Waite  &  TowNE,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  by  the  appellees  against  the 
appellants  for  the  settlement  of  a  partnership  account.  The  case 
was  heard  on  bill  and  answer,  and  the  court  decreed  the  defend- 
ant, Derby,  to  pay  the  complainants.  Gage  and  Tucker,  $5,500, 
the  sum  originally  invested  by  them. 

The  bill  alleges  a  partnership,  for  the  purpose  of  buying  cot- 
ton, to  have  been  formed  between  the  complainants,  the  defend- 
ant Derby,  and  several  other  persons,  to  which  various  sums  were 
contributed  by  the  different  parties.  From  the  answer  it  appears 
that  the  entire  capital  and  business  were  under  the  control  of 
the  defendant  Derby — that  the  venture  for  the  purchase  of  cot- 
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ton  resulted  in  no  profits,  but  in  saving  about  tlie  capital  invested 
— that  two  of  the  partners  then  retired  and  others  were  received  into 
the  concern  —  that  the  complainants  allowed  their  $5,500 
[*29]  to  remain,  and  that  the  capital  and  business  remained  as 
before,  under  the  control  of  Derby.  He  took  a  boat  load 
of  goods  to  Yicksburg,  with  a  view  of  selling  them  and  buying 
cotton.  He  says  in  his  answer  that  he  sold  the  greater  part  of 
the  goods,  but  was  not  permitted  to  buy  cotton,  and  returned  with 
the  unsold  goods,  which  are  now  stored  in  Chicago.  He  admits 
that  he  has  paid  two  of  the  partners  the  amount  invested  by 
them,  thinking  there  would  be  no  loss,  but  he  thinks  nothing 
will  be  made,  and  that  if  he  charges  his  expenses,  which  he  claims 
the  right  to  do,  there  will  be  a  loss  of  about  four  hundred  dol- 
lars. He  saj^s,  however,  he  is  willing  to  pay  the  complainants 
the  amount  invested  by  them,  if  they  will  allow  him  $2,480, 
which  lie  claims  to  be  due  from  them  to  him  on  a  transaction 
not  having  the  most  remote  connection  with  this  partnersliip. 

We  are  inclined  to  the  opinion,  judging  from  the  general  spirit 
and  character  of  this  answer,  that  no  great  injustice  has  been  done 
by  this  decree.  At  the  same  time  we  cannot  affirm  it  without 
disregarding  the  settled  rules  of  chancery  practice,  which  the 
appellant  has  a  right  to,  and  does  invoke.  The  decree  proceeds 
on  the  ground,  and  indeed  recites,  that  Derby  admits  the  pos- 
session of  $5,500  belonging  equitably  to  complainants.  This  is 
an  error.  He  says  the  goods  are  not  all  sold,  though  he  admits 
the  greater  part  of  them  are,  and  says  the  residue  are  still  in  store 
at  Chicago.  There  is  nowhere  in  his  answer  an  admission  that 
he  has  in  his  hands  either  $5,500,  or  any  other  specific  sum, 
belonging  to  the  complainants.  The  answer  is  evasive,  and  the 
complainants  should  have  excepted  to  it  and  compelled  a  specific 
statement  of  the  amount  of  goods  sold  and  unsold,  or  have  filed 
a  replication,  and  taken  proof  on  these  points.  But  the  case  hav- 
ing been  heard  on  bill  and  answer,  the  latter  must  be  taken  as 
true,  and  all  that  it  contains  in  support  of  complainants'  case  is 
the  admission  that  the  defendant  has  sold  the  larger  part  of  the 
goods.  This  is  altogether-  too  indefinite  to  form  the  basis  of  a 
decree.  The  fact  that  he  has  paid  two  of  the  partners  their  cap- 
ital invested  must  be  taken  with  the  explanation  given  in 
p30]  the  answer,  that  he  did  so  under  the  belief  that  on  the 
sale  of  the  unsold  .a^oods  there  would  be  no  loss.  This, 
however,does  not  bind  him  to  anticipate  the  sale  of  the  goods  in 
settling  with  the  other  partners. 

The  claim  of  set-off,  made  in  the  answer  is  inadmissible.  It 
could,  in  any  event,  only  be  heard  upon  a  cross-bill,  and  a  cross- 
bill should  not  be  permitted  to  be  filed  for  that  purpose  unless  it 
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is  shown  to  the  court  by  affidavit,  that  the  complainants  are  in 
such  pecuniary  circumstances  that  the  alleged  claim  is  likely  to 
be  lost  unless  allowed  to  be  set  off.  As  already  stated,  the  claim 
has  not  the  slightest  connection  with  the  subject-matter  of  this 
suit,  and  is  for  unliquidated  damages. 

The  complainants  will  have  leave  to  except  to  the  answer,  or 
to  iile  a  replication  and  take  proof.  If,  however,  all  the  facts 
stated  in  the  answer  are  true,  it  avouM  appear  that  there  are 
partners  who  have  not  been  made  parties,  to  the  bill,  in  which 
ev^ent  the  complainants  must  amend.  It  is  evident  from  the 
answer  that  there  is  some  sum  coming  to  complainants  from  the 
defendant  Derby,  and  when  this  sum  is  ascertained,  the  court 
will  give  a  decree  for  the  amount  and  for  interest  upon  it  from 
the  time  when  complainants  demanded  payment. 

Decree  reversed. 


John  D.  Walsh. 

V. 

Chakles  H.  Ray. 

1.  Change  of  Venue — in  civil  cases — not  discretionary.  Where  a  petition 
for  a  change  of  venue  in  a  civil  cause  conforms  to  the  requirements  of  the 
act  of  1845,  entitled  "Venue,"  the  mandate  of  the  statute  is  peremptory,  that 
the  application  must  be  granted.     The  court  has  no  discretion. 

2.  Bame — in  civil  and  criminal  cases  in  the  Superior  Court  of  Chicago.  Under 
the  19th  Section  of  the  act  of  1853,  (Scates'  Comp.  273,)  the  Superior  Court  of 
Chicago  may  exercise  a  discretion  in  allowing  a  change  of  venue  in  criminal 
cases;  but  that  act  leaves  the  practice  in  civil  cases  as  it  was  under  the  act 
of  1845. 

Appeal  from  the  Superior  Court  of  Chicago.  [^31] 

Charles  H.  Ray  instituted  an  action  of  forcible  detainer  against 
John  D.  Walsh,  before  a  justice  of  the  peace  in  Cook  County, 
and  the  cause  was  subsequently  removed  into  the  Superior  Court 
of  Chicago  by  appeal.  Pending  such  appeal,  Walsh,  the  defend- 
ant, applied  for  a  change  of  venue,  and  in  support  of  his  appli- 
cation set  up  the  facts  as  alleged  in  the  following  petition: 

"  Your  petitioner,  John  I).  Walsh,  the  defendant  in  the  above 
entitled  cause,  respectfully  represents  and  shows  unto  your 
Honors,  that  the  judges  of  this  court  are  all  prejudiced  against 
your  petitioner,  and  in  favor  of  the  plaintiff  to  this  cause,  so 
that  he  fears,  and  verily  believes,  that  he  will  not  have  a  fair 
and  impartial  trial  of  said  cause  in  the  Superior  Court  of 
Chicago,  in  said  County,  wherein  this  cause  is  now  pending. 
Your   petitioner   further   shows    unto    your   Honors,   that    the 
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existence  of  such  prejudice  in  the  minds  of  the  said  judges  of 
the  said  Superior  Court  of  Chicago,  first  came  to  the  knowledge 
of  your  petitioner  on  this  24th  day  of  June,  A.  D.  1864.  Your 
petitioner  therefore  prays  for  a  change  of  venue  in  the  said 
cause,  to  some  court  where  said  prejudice  does  not  exist,  pursu- 
ant to  the  statute  in  such  case  made  and  provided." 
Signed  and  sivorn  to.  c&c. 

Notice  of  the  application  was  duly  given,  and  upon  a  hearing 
thereof  on  the  24th  of  June,  1864,  the  same  was  overruled  by  the 
court,  and  exception  taken. 

A  trial  was  had  in*  November  following,  which  resulted  in  a 
verdict  and  judgment  for  the  plaintiff.  Thereupon  the  defendant 
took  this  appeal,  and  assigns  for  error  the  ruling  of  the  court  in 
denying  his  application  for  a  change  of  venue. 

Messrs.  McAllister,  Jewett  and  Jackson,  for  the  appellant. 

[*32]    Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

A  petition  for  a  change  of  venue  was  filed  in  the  court  below, 
by  appellant.  It  stated  that  the  judges  of  the  Superior  Court 
were  all  prejudiced  against  petitioner,  and  in  favor  of  plaintiff 
in  the  case.  That  he  feared  that  he  would  be  unable  to  obtain  a 
fair  and  impartial  trial  of  the  cause  in  that  court.  It  also  stated 
that  the  existence  of  such  prejudice  in  the  minds  of  the  judges 
first  came  to  his  knowledge  on  the  day  the  petition  was  filed  and 
the  motion  was  entered.  It  prayed  a  change  of  venue  to  some 
court  where  such  prejudice  did  not  exist,  pursuant  to  the  pro- 
visions of  the  statute.  Appellee's  attorneys  were  served  with 
notice  of  the  intended  application,  and  that  it  would  be  made  at 
two  o'clock  of  the  same  day.  It  was  made  in  pursuance  of  the 
notice,  but  it  was  overruled  by  the  court,  to  which  an  exception 
was  taken. 

This  petition,  the  notice  and  the  motion  for  a  change  of  venue, 
seem  to  fully  conform  to  the  act  of  1845,  entitled  '■'  Yenue." 
And  when  its  requirements  have  been  observed,  its  mandate  is 
peremptory.  The  court  in  such  a  case  has  no  discretion.  A 
party  bringing  himself  within  its  provisions  is  entitled  to  its 
Denefits,  and  the  court  must  grant  the  change  of  venue.  The 
19th  section  of  the  act  of  1853,  (Scates'  Comp.  273,)  vests  that 
court  with  the  right  to  determine  whether  a  party,  in  a  criminal 
case,  is  entitled  to  a  change  of  venue;  but  it  leaves  the  practice 
in  civil  cases  as  it  was  under  the  act  of  1845.  The  court  below, 
therefore,  erred  in  overruling  the  motion,  and  the  judgment  must 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Emeline  Owen  [*33] 

Joseph  Peacock. 

1.  Dower  —  Limitations  —wheth&r  the  remedy  for  dower  may  be  barred  by 
the  limitation  act  of  1839.  The  remedy  to  enforce  the  right  of  dower  is 
embraced  within  tlie  provisions  of  the  first  section  of  the  Limitation  Act  of 
1839,  so  that  a  widow  must  pursue  her  remedy,  as  against  a  party  whose  pos- 
session conforms  to  the  requirements  ofthat  act,  within  the  seven  years  therein 
prescribed,  or  her  claim  will  be  effectually  barred. 

2.  Same  —  under  the  general  limitation  law,  and  herein,  whether  there  can  be 
possession  adverse  to  the  widow.  This  case  was  regarded  as  being  controlled 
by  the  act  of  1839,  and  the  court  declined  deciding  the  question  which  was 
made,  whether  the  suit  for  dower  is  or  is  not  included  in  the  general  limitation 
laws  of  this  State ;  but  upon  the  question  whether  a  person  holding  in  the 
same  right  with  the  widow  could  have  a  possession  adverse  to  her,  the  court 
say,  there  are  decisions  of  respectable  courts  favoring  the  view  that  a  posses- 
sion under  such  circumstances  could  not  be  adverse  to  the  widow^'s  claim  of 
dower,  but  they  could  not  perceive  its  force.  When  applied  to  the  heir  at  law 
upon  whom  the  descent  is  cast,  or  to  the  devisee  under  a  will,  it  might,  with 
some  plausibility,  perhaps  with  perfect  accuracy,  be  said  they  hold  in  subordi- 
nation to  the  right  of  the  widow  to  her  dower.  But  as  it  regards  the  purchaser 
from  the  husband,  or  from  the  heir  at  law  or  devisee,  it  seems  a  harsh  rule; 
and  when  he  enters  and  occupies,  it  seems  right  that  he  should  be  deemed  as 
holding  adversely  to  all  the  world.  The  court,  however,  express  no  definite 
opinion  on  the  question. 

3.  Same  —  wlieth&r  barred  in  equity  aside  from  the  statute,  as  a  stale  claim. 
The  question  was  also  made  whether  a  claim  for  dower  may  not  be  barred  by 
the  operation  of  the  principle  recognized  and  acted  upon  in  courts  of  equity, 
not  to  enforce  stale  claims,  independent  of  any  statute  of  limitations.  But  it 
was  not  deemed  necessary  to  consider  the  staleness  of  the  demand  in  this  case, 
and  it  was  dismissed  with  the  remark,  that  as  a  general  principle  courts  of 
equity  will  not  enforce  stale  demands  of  any  description,  unaccompanied  by 
some  weighty  reason  why  the  demand  was  suffered  to  become  stale. 

Wkit  of  Error  to  the  Superior  Court  of  Chicago. 

This  was  a  petition  filed  in  the  Court  below  by  Emeline  Owen 
against  Joseph  Peacock,  for  her  dower  in  certain  premises 
described  as  the  undivided  half  of  the  west  forty  feet  and 
north  fifty  feet  of  the  east  forty  feet  of  lot  five,  block  [*34] 
twenty,  in  the  old  town  of  Chicago.  A  decree  was  entered 
fro  forma  for  the  defendant,  and  the  petitioner  thereupon  sued 
out  this  writ  of  error. 

The  circumstances  connected  with  the  claim  of  dower  are  fully 
set  forth  in  the  opinion  of  the  court. 

These  questions  are  presented  under  the  assignment  of  errors: 

First.  Is  the  remedy  to  enforce  the  right  of  dower  embraced 
in  the  provisions  of  the  limitation  law  of  1839? 

Second.  Whether  the  suit  for  dower  is  or  is  not  included  in 
the  general  limitation  laws  of  this  State;  and  herein,  whether  a 
person  deducing  title  from  the  husband  can  be  regarded  as  hold- 
ing adversely  to  the  widow's  claim  of  dower, 
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Thi^d.  Whether  dower  may  be  barred  by  the  operation  of 
the  principle  that  courts  of  equity  will  not  enforce  stale  claims, 
independent  of  any  statute  of  limitations. 

Messrs.  Hukd,  Booth  and  Kreamer,  and  Mr.  M.  O.  Higgins, 
for  the  plaintiff  in  error. 

Messrs.  Goodrich,  Farwell  and  Sjvuth,  for  the  defendant  in 
error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  petition  filed  by  the  plaintiff  in  error  in  the  Supe- 
rior Court  of  Chicago,  for  her  dower  in  a  certain  lot  in  that  city. 

The  facts  are  substantially  these:  On  the  fifth  of  April,  1832, 
the  Inisband  of  the  petitioner,  with  Richard  J.  Hamilton,  were 
the  ow^ners  of  the  lot  in  question  by  purchase  from  the  County 
Commissioners  of  Cook  county,  to  whom  it  was  conveyed  by  the 
State,  and  on  the  ninth  of  May,  1833,  they  conveyed  the  same  to 
John  T.  Temple,  the  plaintiff  in  error  not  joining  in  the  deed. 
The  defendant  derives  and  claims  title  to  the  lot  through 
[■^35]  conveyances  from  Temj)le.  In  the  early  part  of  the  year 
1834,  Temple  took  possession  of  this  lot  and  erected  a  dwell- 
ing house  upon  it,  in  which  he  lived  for  some  years.  That  Temple 
and  his  grantees  have  had  possession  of  the  premises  by  actual 
residence  thereon,  continuously,  down  to  the  commencement  of 
this  suit.  That  for  more  than  seven  years  prior  to  the  commence- 
ment of  this  suit  and  demand  of  dower  by  plaintiff,  the  defendant 
has  had  continuous  possession  of  the  premises  by  the  actual  resi- 
dence of  himself  and  family  thereon,  under  and  having  a  connected 
title  to  the  same  in  law  and  equity,  deducible  of  record  from  the 
State  of  Illinois  under  and  through  the  grantee  of  the  State.  That 
for  more  than  two  years  prior  to  the  tenth  of  August,  1857,  one 
David  C.  Thatcher  and  this  defendant  were  continuously  in  the 
actual  joint  possession  of  the  premises  under  claim  and  color  of 
title,  made  in  good  faith,  which  paper  title  purported  to  convey 
to  and  vest  in  Thatcher  and  the  defendant,  jointly,  the  title  in 
fee-simple  absolute  to  the  premises.  That  on  the  tenth  day  of 
August,  1857,  Thatcher  conveyed,  by  quit-claim  deed,  all  his 
interest  in  the  premises  to  the  defendant,  who  has,  since  that 
conveyance,  been  continually  in  the  actual  possession  of  the  same 
under  claim  and  color  of  such  paper  title  made  in  good  faith, 
which  paper  title  purports  to  vest  in  the  defendant  the  title  in 
fee-simple  to  the  premises,  and  while  defendant  and  Thatcher 
were  so  in  possession,  and  while  the  defendant  was  in  exclusive 
possession  claiming  title  thereto,  and  for  seven  years  prior  to  the 
commencement  of  this  suit  and  demand  of  dower  by -the  plaintiff, 
they  or  ho  paid  all  taxes  legally  assessed  on  the  premises.     The 
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husband  of  the  plaintiif  died  on  the  fourteen tli  day  of  October, 
1835,  leaving  the  plaintiff,  his  widow,  and  fonr  children  surviving. 
The  plaintiff  made  a  demand  of  dower  on  the  nineteenth  of  July, 
1864,  and  at  no  other  time. 

The  only  question  is,  can  the  plaintiff  recover  her  dower  under 
this  state  of  facts,  and  is  she  not  barred  by  the  statute  of  limita- 
tions, or  by  the  operation  of  the  principle  fully  recognized 
and  , acted  upon  in  courts  of  equity,  not  to  enforce  stale    ['^'36] 
claims,  independent  of  any  statute  of  limitations. 

This  is  a  new  question  in  this  court,  one  of  great  interest,  and 
one  which  we  have  carefully  considered.  The  maxim  of  Lord 
Coke,  that  "  three  things  are  favored  in  law.  Life,  Liberty  and 
Dower,"  is  so  familiar  as  to  have  become  the  common  by-word 
in  the  law.  This  right  of  dower  is  held  so  sacred  by  the  com- 
mon law,  that  no  judgment,  recognizance,  mortgage  or  any 
incumbrance  whatever,  made  by  tiie  husband  after  marriage, 
can  affect  it.  It  is  not  affected,  even  by  a  debt  due  the  King. 
An  examination  of  our  statute  upon  this  subject  will  satisfy 
any  one  that  the  Legislature  intended  to  guard  this  right  with 
jealous  care,  and  to  protect  the  wife  against  that  influence  which 
the  marital  relation  naturally  creates,  and  which  is  sometimes 
exercised  over  the  wife  in  spite  of  every  precaution.  Traces  of 
this  desire  can  be  seen  in  all  our  legislation  on  this  subject,  but 
there  is  nothing  in  the  statute,  which  we  have  been  able  to  dis- 
cover, extending  to  a  claimant  of  dower  exemption  from  the 
operation  of  the  general  statutes  regulating  remedies,  to  which 
all  classes  of  community  are  subject.  Although  dower  be  favored 
in  law,  yet  there  is  nothing  so  peculiar  in  the  right  as  to  give  it 
a  special  immunity  over  all  other  rights  to  real  estate,  when  a 
remedy  is  sought  to  enforce  the  right. 

The  general  expression  found  in  the  decisions  of  this  court,  in 
NicollY.  Ogden  et  al.,  29  111.  386;  ex  parte  McElwain^  ib.  41:2; 
Francisco  et  al.  v.  Hendric'ks  et  ux.^  28  ib.  64;  Sish  v.  jSmith, 
1  Gilm.  509;  Grove  et  al.  v.  Gather,  23  111.  634,  that  the  right 
of  dower  cannot  be  divested  except  by  the  voluntaiy  act  of  the 
widow  performed  in  the  mode  prescribed  by  law,  must  be  read 
with  express  regai'd  to  the  f\icts  in  the  cases  then  before  the 
court,  and  the  questions  raised  and  discussed  in  them.  General 
principles  were  alone  designed  to  be  stated.  The  question  whether 
the  remedy  was  barred  or  not,  did  not  arise  in  eitlier  of  those  cases. 
Since  the  argument,  we  have  been  referred  to  the  case  of  Gshorn 
et  ux.  V.  Ilorine,  19  111.  124^  as  having  some  bearing  on 
the  question  at  issue.  In  that  case  the  bill  for  assign-  [^"37] 
ment  of  dower  was  flled  nearly  twenty-one  years  after  the 
death  of  the  husband  of  the  dowress.     The  defense  set  up  and 
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relied  on,  was  a  release  alleged  to  have  been  executed  by  the  wife 
to  the  defendant,  in  which  her  second  husband  (she  having  mar- 
ried again)  did  not  join.  The  statute  of  limitations  was  also 
pleaded,  and  in  this  court  the  release  was  decided  to  be  inop- 
erative and  void,  the  question  on  the  statute  of  limitations  being 
neither  raised  nor  discussed.  The  case  went  off  on  the  validity 
of  the  release.  The  bar  of  the  statute  was  not  considered  by 
the  court,  and  of  course  was  not  decided. 

We  agree  with  the  English  and  American  courts,  that  the 
right  of  dower  is  not  only  a  legal  right  but  a  moral  right,  that 
the  widow  should  be  provided  for  and  have  a  maintenance  out 
of  her  husband's  estate,  but  it  is  no  more  a  moral  right  than 
the  right  she  acquires  to  her  husband's  estate  by  being  made 
sole  devisee  thereof  by  his  last  will  and  testament,  in  which 
case,  if  she  does  not  pursue  her  remedies  for  the  recovery  thereof 
within  the  time  limited  by  law,  she  is  forever  barred.  A  hus- 
band dies,  leaving  to  his  wife  by  his  last  will,  the  fee  in  a  tract 
of  land.  She  neglects  to  pay  the  taxes  upon  it;  it  is  sold  for 
taxes;  it  is  not  redeemed;  the  purchaser  procures  the  sheriff's 
deed,  and  pays  the  taxes  for  seven  successive  years,  and  finally 
takes  actual  possession  of  the  land.  Has  she  any  remedy  to  oust 
the  purchaser,  and  is  not  this  right  she  acquired  under  her  hus- 
band's will  as  sacred  as  that  of  dower,  which  the  law  cast  upon 
her?  This  land  was  her  only  support,  yet  for  failing  to  pursue 
her  remedy  in  the  proper  time  she  is  deprived  of  it,  and  where 
is  the  hardship?  So  with  her  right  of  dower;  the  law  cast  this 
upon  her  at  the  instant  of  her  husband's  death,  which,  in  this 
case,  was  more  than  twenty-eight  years  before  action  was  brought. 
During  all  this  time  no  claim,  demand  or  action,  has  been  pre- 
ferred or  commenced  for  her  dower,  and  no  reason  assigned  for  the 
delay,  during  all  which  time  the  possession  of  the  defend- 
[*38]  ant,  or  of  those  under  whom  he  claims,  was  actual,  open, 
notorious  and  exclusive,  and  adverse  to  all  the  world.  It  is 
insisted,  however,  by  the  plaintiff,  that  this  possession  was  not 
adverse  to  her,  as  the  parties  claimed  in  the  same  right.  De- 
cisions of  respectable  courts  have  been  cited  favoring  this  view, 
but  we  do  not  perceive  its  force.  When  applied  to  the  heir  at 
law  upon  whom  the  descent  is  cast,  or  the  devisee  under  a  will,  it 
may  with  some  plausibility,  perhaps  with  perfect  accuracy,  be 
said,  they  hold  in  subordination  to  the  right  of  the  widow  to  her 
dower.  But  as  it  regards  the  purchaser  from  the  husband,  or 
from  the  heir  at  law,  or  devisee,  it  seems  a  harsh  rule,  for  such 
purchaser  may  not  know  of  the  existence  of  a  wife  having  such 
a  claim,  and  when  he  enters  and  occupies,  it  seems  right  that  he 
should  be  deemed  as  holding  adversely  to  all  the  world.     But  we 
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are  not  disposed  to  debate  this  question  or  express  any  definite 
opinion  upon  it,  believing,  under  the  statute  of  limitations  of 
1839,  the  claim  of  the  plaintifi*  is  effectually  barred. 

The  first  section  of  that  act  provides,  that  any  person  in  the 
actual  possession  of  land  or  tenements  under  claim  and  color  of 
title  made  in  good  faith,  and  who  shall  for  seven  successive  years 
after  the  passage  of  this  act  continue  in  such  possession,  and 
shall  also,  during  that  time,  pay  all  taxes  legally  assessed  on 
such  land  or  tenements,  shall  be  held  and  adjudged  to  be  the 
legal  owner  of  the  land  or  tenements  to  the  extent  and  according 
to  the  purport  of  his  or  her  paper  title.     (Scates'  Comp.  T48.) 

The  language  of  this  statute  is  plain  and  free  from  ambiguity, 
admitting  of  no  construction.  There  is  no  saving  clause  growing 
out  of  the  nature  of  the  right  which  is  barred.  It  includes  every 
species  of  claim,  and  raises  an  effectual  bar  against  them  all. 
Suppose,  instead  of  a  claim  to  dower,  there  was  set  up  a  devise 
to  the  plaintiff  of  the  fee  of  these  lands  under  the  last  will  of  her 
husband,  and  she  had  neglected  to  pursue  her  claim,  would  she  not 
be  effectually  barred,  under  these  facts,  from  asserting  it?  Most 
clearly  she  would,  and  as  there  is  nothing  in  this  claim  of 
dower  more  meritorious  than  a  claim  to  the  fee,  and  as  that  ['^39] 
may  be  lost  by  laches,  we  see  no  reason  why  the  claim  to 
dower  should  not  also  be  lost- past  recovery  by  the  same  neglect. 
There  is  no  hardship  in  this,  because  the  doors  of  the  courts  of 
law  and  equity  are  open  to  receive  and  grant  the  petitions  for 
dower,  and  opportunities  the  most  ample  afforded  all  such  claim- 
ants. Section  18  of  the  act  respecting  dower,  provides,  if  the 
heir  at  law  or  other  person  having  the  next  estate  of  freehold  or 
inheritance,  shall  not,  within  one  month  next  after  the  decease 
of  the  husband,  assign  and  set  over  to  the  widow  of  the  deceased, 
to  her  satisfaction,  her  dower  in  and  to  all  lands,  tenements  and 
hereditaments  of  which  she  is  dowable,  then  such  widow 
may  sue  for  and  recover  the  same  in  the  manner  hereinafter 
prescribed,  etc.     (Scates'  Comp.  153.) 

So  by  the  statute  regulating  the  action  of  ejectment,  /bid. 
214,  any  widow  entitled  to  dower,  after  the  expiration  of  six 
months  from  the  time  her  right  accrued,  may  bring  the  action 
of  ejectment  to  recover  her  dower.  Section  eight  provides,  if 
the  action  be  brought  for  the  recovery  of  dower,  the  declaration 
shall  state  that  the  plaintiff  was  possessed  of  the  one  undivided 
third  part  of  the  premises  as  her  reasonable  dower  as  widow  of 
her  husband,  naming  him.  Thus  the  most  ample  opportunity  is 
afforded  the  widow  to  assert  and  prosecute  her  claim,  and  if  she 
neglects,  if  she  loses  her  remedy  by  loss  of  time  and  by  the 
intervention  of  other  rights,  she  has  no  right  to  complain. 
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Without  deciding,  then,  whether  the  suit  for  dower  is  or  is 
not  included  by  the  terms  of  the  general  limitation  acts  of  this 
State,  we  are  content  to  say,  the  defendant  is  protected  in  his 
possession  and  title  by  the  lirst  section  of  the  act  we  have  cited. 
Neither  do  we  consider  it  necessary  to  consider  the  staleness  of 
this  demand,  dismissing  it  with  the  remark,  that  as  a  general 
principle,  courts  of  equity  will  not  enforce  stale  demands  of  any 
description,  unaccompanied  by  some  weighty  reason  why 
[■^40]    the  demand  was  suffered  to  become  stale. 

With  the  views  we  entertain  and  have  endeavored  to 
express,  we  must  affirm  the  judgment  of  the  Superior  Court, 
and  dismiss  the  plaintiff^'s  bill. 

Judgment  affirmed. 
Mr.  Chief  Justice  Walker  dissenting. 


PiCKARD  &  Hunger 
Bates  &  Towslee. 

1.  DEPOSITIONS — in  suits  at  law.  The  deposition  of  a  resident  witness 
may  be  taken  and  read  in  a  suit  at  law,  even  when  there  has  been  no  affidavit 
filed  as  required  by  the  statute,  when  it  is  taken  by  the  consent  of  the  party 
against  whom  the  deposition  is  sought  to  be  read. 

2.  Pleading — wJien  one  must  declare  specially — recovery  under  the  common 
counts.  In  an  action  to  recover  for  services  rendered  under  a  special  contract, 
which  has  been  substantially  performed  by  the  plaintiff,  and  nothing  remains 
but  the  payment  of  money,  recovery  may  be  had  under  the  common  counts, 
and  the  plaintiff  need  not  declare  specially  upon  the  contract. 

3.  And  it  is  not  essential  to  such  recovery  that  the  contract  should  have 
been  waived  by  the  defendant;  and  especially,  it  would  not  be  necessary  to 
prove  both  performance  by  the  plaintiff,  and  waiver  of  performance  by  the 
defendant, 

4.  Measure  of  Damages — in  such  case.  Of  course  the  recovery  in  sucK 
cases  must  be  limited  to  the  amount  due  under  the  special  contract. 

Appeal  from  the  Superior  Court  of  Chicago. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  Court. 

Mr.  S.  AsHTON,  for  the  appellants. 

Messrs.  Bates  and  Towslee,  pro  se. 

[■^41]  Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  Bates  &  Towslee 
against  the  appellants,  to  recover  the  value  of  certain  profes- 
sional services.  The  jury  gave  the  plaintiffs  a  verdict  for  nine 
hundred  and  seventy -Hve  dollars.  The  first  objectioirtaken  by 
the  counsel  for  the  appellants  is  founded  upon  the  admission  of 
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the  deposition  of  Hooper,  it  being  ni-ged  that  he  was  a  resident 
of  Chicago,  and  that  no  affidavit  was  filed  as  required  by  the 
statute.  It  is  sufficient  to  say,  on  this  point,  that  the  deposi- 
tion was  taken  by  the  written  consent  of  the  counsel  for  the 
appellants. 

It  is  further  agreed  that  the  defendant's  second,  third  and 
fourth  instructions  were  improperly  refused.  The  declaration 
contained  only  the  common  counts,  and  the  instructions  referred 
to  were  as  follows : 

2d.  If  the  jury  shall  believe,  from  the  evidence,  that  the  ser- 
vices claimed  to  have  been  rendered  by  the  plaintiffs,  and  for 
which  this  suit  was  brought,  were  rendered  in  pursuance  of  a 
written  or  special  agreement  between  the  parties,  then  the  plain- 
tiffs cannot  abandon  the  written  or  special  contract,  and  recover 
in  this  suit,  unless  the  jury  shall  further  believe,  from  the  evi- 
dence, that  the  plaintiffs  were  prevented  from  performing,  on 
their  part  the  conditions  of  the  contract  by  the  acts  of  the 
defendants. 

3d.  If  the  jury  shall  believe,  from  the  evidence,  that  there 
was  a  written  or  special  agreement  between  the  parties  as  to  the 
price  to  be  paid  for  the  services  rendered,  and  for  which  this  suit 
was  brought,  then  the  plaintiffs  cannot  recover  in  this  suit,  unless 
they  have  been  released  from  the  performance  of  the  contract  on 
their  part  by  the  acts  of  the  defendants. 

4th.  The  jury  are  instructed  that,  if  there  was  a  written  or 
special  contract  between  the  parties  to  this  suit,  as  to  the  services 
performed  by  the  plaintiffs,  and  for  which  this  suit  is  brought, 
and  by  the  terms  of  such  written  or  special  contract  the  plaintiffs 
were  to  do  certain  things,  and  perform  certain  services, 
before  the  defendants  could  be  called  upon  for  payment,  ['^42] 
tlien  in  law  it  was  a  "  condition  precedent  "  on  the  part  of 
the  plaintiffs,  and  they  are  not  at  liberty  to  disregard  the  contract, 
or  perform  it  otherwise  than  according  to  its  terms;  and  the 
plaintiffs  cannot  maintain  this  suit  upon  a  "  quantum  meruit " 
tor  the  services  rendered  under  the  contract,  unless  the  jury  shall 
believe,  from  the  evidence,  that  the  plaintiffs  have  been  released 
from  the  same,  or  have  been  prevented  from  performing  on  their 
part,  by  the  acts  of  the  defendants,  and  that  the  plaintiffs  are 
required  to  prove  the  precedent  performance  on  their  part 
according  to  the  terms  of  such  written  or  special  contract,  before 
they   are  entitled  to  recover. 

The   second    and   third   instructions    were   properly    refused, 

because  they  assume  that,  if  there  was  a  special  contract,  there 

can  be  no  recovery  under  the  common  counts,  unless  the  special 

contract  had  been  waived.     This  is  not  true.     If  there  was  a 
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special  contract,  and  it  had  been  substantially  performed  by  the 
plaintiffs,  and  nothing  remained  but  the  payment  of  money,  the 
plaintiffs  were  entitled  to  recover,  even  under  the  common  counts, 
by  proving  such  performance.  Of  course  the  recovery,  in  such 
case,  must  be  limited  to  the  amount  due  under  such  special  con- 
tract. But  the  contract  need  not  be  declared  upon.  It  may  be 
used  as  evidence  under  the  common  counts,  with  proof  of  per- 
formance. The  fourth  instruction  was  properly  refused,  because 
inconsistent  and  contradictory.  It  required  the  jury  to  believe, 
in  order  to  find  a  verdict  for  the  plaintiffs,  first,  that  the  perform- 
ance had  been  waived  or  prevented;  and  secondly,  that  the  per- 
fc»rmance  had  been  proven.  It  was  clearly  unnecessary  to  prove 
both  performance  by  the  plaintiffs,  and  waiver  of  performance 
l)y  the  defendants. 

We  are  constrained,  however,  to  reverse  this  judgment,  because 
the  verdict  was  for  a  much  larger  sum  than  can  be  sustained  by 
the  evidence.  On  the  trial  the  defendants  introduced  in  evidence 
a  letter  from  the  plaintiffs  to  one  of  the  defendants,  written  after 
the  services  had  all  been  rendered,  in  which  they  claimed 
[^43]  $500  as  the  amount  agreed  to  be  paid  to  them,  and  re- 
quested payment  of  that  sum.     The  letter  was  as  follows: 

"  Ohioago,  10  June,  1863. 
"Mr.  E.  H.  MuNGER,  Buffalo.^ 

''Dear  Sir: 

"  We  learn,  through  Mr.  Pickard, 
that  the  matter  of  the  lands  at  Manitou  Island,  and  the  suits 
in  embryo,  have  been  settled.  Mr.  Pickard,  last  fall,  when 
here,  engaged  to  pay  us  as  a  retainer,  and  for  the  arrangement 
we  made  for  him  with  Goodrich  and  Bacon,  when  the  matter 
was  settled^  five  hundred  dollars^  and  directed  us  to  draw  upon 
you  for  the  amount,  to  be  charged  to  JN".  Pickard  &  Co.  We 
have,  therefore,  made  a  draft  upon  you  for  $500,  at  ten  days' 
sight,  which  please  honor.  We  send'  copy  of  Pickard's  letter 
on  the  subject. 

[Signed,]  "BATES  &  TOWSLEE."     ' 

The  defendants  further  proved  that  Pickard's  letter,  of  which 
a  copy  was  sent  in  the  foregoing,  the  original  being  in  the  pos- 
session of  the  plaintiffs,  was  as  follows: 

"Chicago,  JSTov.  29th,  1862. 

"  E.  H.  MUNGER, 

''Dear  Sir: 

"When  the  business  of  N.  Pickard  & 
Co.  is  closed,  by  allowance  of  account  of  actual  .expenses  at 
the  land  office  in  Washington,  D.  C,  pursuant  to  the  propo- 
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sition  this  day  made  to  Geo.  C.  Bates,  by  Hon.  James  M. 
Edwards,  Commissioner  of  the  General  Land  Office,  or  on  bet- 
ter terms,  if  they  can  get  them,  we  are  to  pay  Messrs.  Bates 
&  Towslee,  five  hundred  dollars  for  their  services^  wliich 
you  will  please  to  have  paid,  and  charge  to  account  of  I^. 
Pickard  &  Co.,  as  agreed  upon  hy  myself  and^es^rs.  Bates 
i&  Towslee. 

[Signed,]  ''  :N".  pickard  &  CO." 

It  is  perfectly  manifest  from  these  letters,  that  on  June 
10th,  1863,  the  appellees  only  claimed  $500,  and  there  is    ['^44] 
no  pretense  that  any  services  were  subsequently  rendered. 

It  is  also  urged  by  the  counsel  for  the  appellants,  that  there 
was  a  special  contract  for  the  rendition  of  certain  professional 
services,  and  that  this  contract  was  not  performed  by  the  plain- 
tiffs. Admitting  that  these  letters  indicate  there  was  a  special 
agreement,  it  is  quite  clear,  from  the  evidence,  that  whatever  the 
parties  may  have  understood  as  to  the  services  to  be  rendered, 
those  actually  rendered  were  highly  satisfactory  to  the  appellants, 
and  accepted  by  them  as  a  performance.  The  arrangement  for 
the  purchase  of  the  land  from  the  Government  at  $2.50  per  acre, 
which  the  appellants  considered  so  advantageous  to  themselves, 
although  not  carried  out  directly  with  the  Government,  was  car- 
i-ied  into  effect  on  the  same  terms  with  the  patentee  of  the  lands, 
and  the  prosecution  for  cutting  the  timber  was  dropped.  The 
fact  that  the  appellants  thought  proper  to  employ  additional 
counsel  in  Detroit  did  not  prejudice  the  rights  of  the  plaintiffs. 
"We  reverse  the  judgment  merely  because  the  verdict  was  too 
large.  The  costs  of  the  amended  abstract  will  be  taxed  against 
the  appellants. 

Judgment  reversed. 


Supervisors  of  Marshall  County 

V. 

Washington  E.  Cook. 

1.  Subscription  to  Railroads  by  Municipal  Corporations,  and  the 

issue  of  bonds  therefor — of  the  election  hy  a  county  under  the  act  of  1849,  by  whom 
it  must  be  ordered.  The  power  of  a  county  to  make  a  subscription  to  a  rail- 
road depends  upon  the  act  of  1849,  which  requires,  as  a  prerequisite  to  the 
exercise  of  such  power,  that  the  County  Court  shall  call  an  election  to  be  held 
on  that  subject ;  and  where  a  county  is  under  township  organization,  the 
powers  and  duties  of  the  County  Court  in  that  regard  devolve  exclusively  [*45] 
upon  the  Board  of  Supervisors  of  the  county 

2.  Same  —  where  election  is  called  by  the  wrong  authority,  the  bonds  are  -void. 
So  if  the  election  is  called  by  the  County  Court,  under  such  circumstances,  it 
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is  without  authority  of  law,  and  a  subscription  to  a  railroad,  and  bonds  issued 
thereon  by  the  Board  of  Supervisors,  in  pursuance  of  such  an  election,  will 
be  absolutely  void. 

3.  Same  —  no  matter  if  a  majority  voted  for  the  subscription.  The  fact  that 
a  majority  of  the  votes  at  such  an  election  were  in  favor  of  the  subscription, 
will  not  relieve  it  of  its  illegality.  Majorities  are  as  powerless  to  divest  a 
person  of  his  property  as  are  miDorities.  That  can  be  done  by  neither,  except 
in  the  manner  prescribed  by  law.  The  election  being  called  without  authority, 
the  vote  would  confer  no  power. 

4.  Same  —  in  whose  hands  the  bonds  would  be  void.  As  between  the  county 
and  the  first  holder,  or  in  the  hands  of  a  person  holding  such  bonds  with 
notice  that  they  were  issued  without  authority,  there  is  no  doubt  that  they  are 
absolutely  void. 

5.  Same  —  how  such  notice  is  afforded.  And  all  persons  dealing  in  securities 
issued  by  a  municipal  corporation  are  chargeable  with  notice  of  a  want  of 
authority  in  their  creation. 

6.  Same  —  whether  a  holder  before  maturity  is  protected  by  tJie  negotiable  char- 
acter of  the  instrument.  Nor  will  the  negotiable  character,  of  such  securities 
protect  a  purchaser  before  maturity  against  the  consequences  of  a  want  of 
authority  to  issue  them. 

7.  Same  —  of  the  subsequent  ratification  of  bonds  illegally  issued.  Bonds 
issued  without  authority  being  void,  the  mere  levy  of  taxes  and  payment  of 
interest  on  them  will  not  render  them  valid. 

8.  And  herein  the  distinction  is  to  be  taken  between  the  want  of  power  in 
public  officers  to  perform  an  act,  and  a  case  where,  having  the  power,  they 
execute  it  defectively.  In  the  former  case,  acquiesence,  and  treating  it  as 
having  been  performed  in  pursuance  of  authority,  does  not  render  the  act 
valid ;  while  in  the  latter  case,  the  defects  may  be  of  such  character  that  the 
act  might  become  valid  and  binding. 

Appeal  from  the  Circuit  Court  of  Marshall  county;  the  Hon. 
Samuel  L.  Richmond,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  to  the  January  term, 

18()4,  of  the  court  below,  by  Washington  E.  Cook,  against  the 

Board  of  Supervisors  of  Marshall  county,  for  the  recovery 

[*46]     of  the  interest  due  by  a  coupon  attached  to  a  bond  issued 

by  the  defendants  upon  their  subscription  to  the  capital 

stock  of  a  railroad  company. 

The  case  is  fully  stated  in  the  opinion  of  the  court. 

Mr.  S.  L.  KicHMOND,  and  Messrs.  Bangs  &  Shaw,  for  the  apj^el- 
lants. 

Messrs.  Burns  &  Cummins,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  for  the  recovery  of 
the  interest  due  by  a  coupon  attached  to  a  bond  issued  by  the 
Board  of  Supervisors  of  Marshall  County  in  payment  of  sub- 
-scription  to  tlie  capital  stock  of  a  railroad  company.  As  a  defense, 
the  county  interposed  a  plea  that  on  the  28th  day  of  February, 
1853,  the  Count}^  Court  ordered  an  election  to  ascertain  whether 
the  county  should  subscribe  one  hundred  thousand  dollars  to  the 
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capital  .stock  of  the  Western  Air  Line  Railroad  Company.'  That 
when  the  election  was  held,  the  county  was  acting  under  town- 
ship organization.  That  afterwards,  and  without  any  further 
action  in  holding  an  election,  the  Board  of  Supervisors  passed  an 
order  tliat  the  county  subscribe  that  sum,  wliicli  subscription  was 
subsequently  made.  Afterwards,  at  the  Septemlifcr  session,  the 
Board  ordered  that  the  bonds  of  the  county  issue  to  the  road,  in 
such  sums  as  the  company  might  require,  but  not  less  than  one 
thousand  dollars  each,  payable  in  twenty  years,  bearing  six  per 
cent,  interest,  payable  semi-annually.  That  the  bonds  be  signed 
by  the  chairman  of  the  Board,  and  authenticated  by  tlie  connty 
seal.  That  interest  coupons  be  attached  and  the  bonds  be  deliv- 
ered to  the  company,  when  it  should  indemnify  the  county 
against  loss,  by  transmitting  the  principal  and  interest  to  the 
place  of  payment. 

The  plea  avers  that  the  bonds  were  issued  in  pursuance  of 
the  order,  but  by  no  other  authority.  To  this  plea  arepli-  ["^47] 
cation  was  filed.  It  does  not  deny  any  averment  in  the  plea. 
It  avers  that  this  and  other  bonds  were  endorsed  and  delivered  on 
the  day  they  were  issued  to  the  plaintiff.  That  ever  since  the  bonds 
were  issued,  the  connty  has  paid  interest  until  the  installment 
falling  due  on  this  coupon.  That  for  the  purpose  of  paying  the 
interest,  the  county  has  each  year  levied  and  collected  of  the  tax 
payers  of  the  county  six  thousand  dollars,  which  has  been  applied 
semi-annually  in  the  payment  of  the  interest  on  these  bonds. 
That  certificates  of  stock  were  delivered  to  the  county  for  the 
amount  of  the  subscription,  which  are  still  held  by  the  county. 
That  the  county  has  participated  in  the  election  of  officers  of  the 
road.  That  the  bonds  and  coupons  were  transferred  before 
maturity  for  value,  without  any  notice  that  the  election  had  been 
ordered  or  held  under  an  order  of  the  County  Court,  further  than 
the  constructive  notice,  if  any  such  could  be  imposed,  by  the 
records  of  the  County  Court  and  the  board  of  Supervisors.  To 
this  replication  a  demurrer  was  filed,  which  was  overruled,  and  a 
judgment  rendered  for  $30,  the  amount  of  the  coupon,  against 
the  county. 

It  is  virtually  admitted  that  the  bond  and  coupon  were  irreg- 
ularly issued;  but  it  is  insisted  that  the  subsequent  acts  of  the 
county  render  them  valid  and  obligatory  upon  the  county.  Also, 
having  been  negotiated  for  a  valuable  consideration  before  their 
maturity,  without  any  other  notice  than  such  as  the  law  charges, 
the  county  cannot  interpose  a  defense  to  them  in  the  liands  of 
such  a  holder.  The  first  of  these  questions  is  one  of  power. 
And  it  depends  upon  the  fourth  section  of  the  act  of  1849, 
(Scates'  Comp.  950,)  which  declares  that  no  subscription  or  pur- 
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chase  of  stock  shall  be  made,  or  bonds  issued,  by  any  county  or 
city,  under  the  provisions  of  the  act,  creating  a  debt  for  the  pay- 
ment of  such  subscription,  unless  a  majority  of  the  qualified 
voters  of  such  county  or  city  shall  vote  for  the  same.    It  requires 

a  notice  of  thirty  days,  giving  the  time  of  holding  the 
[*48]    election,  and  requiring  them  to  vote  for  or  against  the 

subscription. 
The  fifth  clause  of  the  fourth  section  of  article  sixteen  of  the 
township  organization  law,  (Scates'  Comp.  337,)  declares  that  the 
Board  of  Supervisors  shall  perform  all  other  duties  not  inconsis- 
tent with  the  act,  which  was  required  or  enjoined  upon  the 
County  Courts  by  any  law  of  the  State.  Under  this  provision, 
which  was  in  force  at  the  time  these  bonds  were  issued,  the 
Board  of  Supervisors  succeeded  to  all  the  powers  and  duties  of 
the  county  court,  and  it  became  their  duty  to  call  elections  to 
ascertain  whether  the  county  should  subscribe  stock  to  a  railroad 
company  and  issue  bonds  in  payment  of  the  same.  PTettyman 
V.  Tazewell  County^  19  111.  406.  The  Board  having  succeeded 
to  this  power,  the  County  Courts  of  the  various  counties  acting 
under  township  organization,  ceased  to  have  the  power  to  call 
such  elections. 

From  these  provisions  it  is  manifest,  that  these  bonds  were 
issued  without  such  an  election  as  the  law  contemplates.  ]^or 
can  an  election  ordered  and  held  without  authority  of  law  be 
held  to  answ^er  the  requirements  of  the  statute.  This  is  a  ques- 
tion of  authority  and  its  legal  exercise.  The  statute  has  expressly 
declared  that  the  bonds  shall  not  issue  unless  in  pursuance  of 
authority  conferred  by  the  vote  of  a  majority  in  favor  of  such 
subscription,  at  an  election  called  in  the  mode  pointed  out  by  the 
act.  The  act  has  prescribed  the  manner  in  which  the  authority 
shall  be  acquired,  and  declares  that  bonds  shall  not  issue  except 
in  that  manner. 

The  provision  of  the  township  organization  law  operated  as  an 
amendment  to  the  law  authorizing  subscriptions  by  counties  and 
cities.  And  when  the  duty  devolved  upon  the  board  of  Super- 
visors, of  calling  the  election,  it  also  prohibited  them  from  issuing 
the  bonds  until  an  election  was  called  and  resulted  in  favor  of 
subscription  precisely  as  it  did  the  County  Courts.  In  counties 
not  acting  under  township  organization,  no  person  can  suppose  that 
an  election  called  by  the  sheriff  or  a  justice  of  the  peace,  would 
confer  any  power  on  the  County  Courts  to  issue  such  bonds,  and  for 

the  reason  that  such  an  election  would  be  unwarranted,  and 
[*49]    would  for  that  reason  confer  no  power.     A  legally  ordered 

election  is,  by  the  law,  made  an  essential   prerequisite 
to  the  exercise  of  the  power.     And  action  by  the  county  author- 
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ities  without  performing  such  an  act,  is  unwarranted,  and  not 
only  so,  but  is  prohibited. 

The  provision  requiring  the  election,  and  prohibiting  the  bonds 
from  being  issued  until  the  question  is  passed  upon  and  author- 
ized by  a  vote,  was  no  doubt  designed  to  protect  the  county  from 
improvident  action,  and  is  salutary  and  proper  in  Its  operation. 
It  has  been  held  that  in  the  absence  of  such  authority  conferred 
upon  the  county  agents  by  an  election  properly  called,  they  will 
not  be  compelled  to  issue  bonds.  Schuyler  County  v.  The 
People^  25  111.  181 ;  Supervisors  of  Hancock  County  v.  Clarh^ 
27  111.  805;  Fulton  County  v.  Mississippi  and  Wabash  Rail- 
road, 21  111.  373,  and  The  People  v.  Tazewell  County,  22  111. 
147.  And  as  between  the  county  and  the  first  holder,  or  in  the 
hands  of  a  person  holding  such  bonds,  with  notice  that  they  were 
issued  without  authority,  there  can  be  no  doubt  that  they  are 
absolutely  void. 

Political  corporations,  in  their  organization  and  purposes,  are 
essentially  different  from  private  corporations.  The  former  are 
created  to  aid  in  the  government  of  the  people,  the  latter  to  pro- 
mote trade,  manufactures,  and  a  variety  of  other  interests.  They 
are  usually  endowed  with  all  the  powers  and  rights  of  an  indi- 
vidual so  far  as  they  can  be  conferred.  And  the  power  to  con- 
tract '3cbts,  and  to  issue  evidences  of  the  same,  is  an  incident 
usually  attending  their  creation.  When  authorized  to  perform 
an  act,  unless  restrained  by  their  charter,  they  may  employ  the 
means  and  perform  the  act  in  the  same  manner  that  might 
be  done  by  a  private  individual.  This  is  necessarily  so,  to 
effectuate  the  purpose  of  their  foundation  with  most  private 
corporations. 

Municipal  corporations,  however,  being  created  for  purposes 
of  government,  and  authorized  as  it  were  to  exercise  to  a  limited 
extent  a  portion  of  the  power  of  the  State  government,  have  always 
been  held  to  act  strictly  within  their  charter.  It  is  to  them  their 
fundamental  law,  and  their  power  is  only  co-extensive  with 
the  power  granted.  Not  being  essential  to  the  purposes  [*50] 
and  object  of  their  creation,  without  an  express  grant  of 
power  for  the  purpose,  they  have  no  authority  to  contract  debts, 
binding  upon  the  body  or  individuals  residing  within  their 
limits.  Such  a  power  being  unusual  when  they  are  created,  and 
usually  being  conferred,  if  at  all,  by  special  enactment,  and  all 
persons  being  familiar  with  the  fact,  it  is  but  natural  that  those 
who  deal  with  them  or  in  their  obligations,  should  see  to  it  that 
the  body  possesses  the  power  to  bind  itself  for  their  payment. 
On  the  other  hand,  the  object  of  private  corporations  usually  ren- 
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ders  it  necessary  that  they  should  transact  such  business  as  may 
involve  the  necessity  of  incurring  debts. 

Another  broad  distinction  exists  between  the  two  classes  of 
corporations.  The  business  and  proceedings  of  a  private  corpor-- 
ation  are  not  public,  whilst  those  of  municipal  corporations  are 
open  to  the  examination  of  the  public.  All  of  their  proceedings 
are  enrolled  and  become  a  matter  of  public  record,  open  to  the 
inspection  of  all  persons.  On  the  other  hand,  the  journal  of  the 
proceedings  of  a  private  corporation  is  not  accessible  to  the  pub- 
lic, or  to  any  one  but  the  members  of  the  body.  It  then  follows, 
that  persons  dealing  with  municipal  corporations  have  the  right 
to  examine  and  see  whether  all  the  steps  required  by  their  char- 
ter have  been  taken.  It  is  otherwise  with  private  corporations. 
Those  dealing  with  them  can  only  examine  their  charter,  and  if 
it  is  found  that  the  body  had,  under  any  circumstances,  power  to 
create  the  indebtedness,  the  holder  will  be  protected,  unless  it 
appears  that  he  was  informed  that  it  was  in  violation  of  their 
charter.  But  with  municipal  bodies,  whose  records  are  open  to 
examination  of  all,  there  is  not  the  same  reason  to  protect  a 
holder,  as  he  may  fully  inform  himself  whether  their  action  is 
warranted. 

That  such  a  body  may  create  a  debt  binding  upon  it  there  can  be 
no  question,  simply  by  complying  with  substantial  requirements 

of  their  charter,  nor  will  slight  or  immaterial  deviations 
[^51]    from  the  mode  prescribed  invalidate  such  securites  in  the 

hands  of  innocent  holders  for  a  valuable  consideration. 
Such  was  the  rule  announced  in  Johnsonv.  Stark  County,  24  111. 
75 ;  Prettyman  v.  Tazewell  County^  19  111.  406.  But  on  the  other 
hand,  if  the  body  assuming  to  act  has  no  legal  authority  to  cre- 
ate the  debt,  or  if  they  exceed  their  authority,  or  omit  some 
essential  prerequisite,  the  bonds  area  nullity.  Schuyler  County 
V.  The  People^  25  111.  181;  Supervisors  of  Hancock  County  v. 
Clark,  27  111,  305.  And  it  is  upon  the  principle  that  there  is  a 
wide  difference  between  an  act  performed  without  authority,  or 
in  violation  of  law,  and  an  act  defectively  performed  under 
authority.  In  the  former  case  the  act  is  absolutely  void,  whilst 
in  the  latter  it  may  become  binding  by  ratification  or  by  mere 
acquiescence. 

As  a  rule,  if  not  uniform,  of  very  general  application,  persons 
dealing  with  individuals  claiming  to  act  for  another,  or  with  the 
officers  of  the  law,  (and  the  officers  of  cities  and  counties  are  of 
that  character,)  he  must  see  that  they  have  power  to  act.  A  per- 
son acting  under  a  special  authority  cannot  bind  his  principal 
when  he  exceeds  it.     A  person  dealing  with  one  assuming  to  be 
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the  agent  of  another,  mnst,  to  protect  himself,  know  that  the 
agent  has  power  to  act  in  the  premises.  He  must  be  able  to 
show  that  the  agent  had  authority,  or  he  can  acquire  no  rights 
binding  upon  the  principah 

In  case  of  public  officers,  from  the  highest  to  the  lowest,  they 
must  act  within  the  scope  of  their  authority,  or  meir  acts  will 
be  void.  And  courts,  to  render  their  judgments  and  decrees 
bin'ding,  must  have  jurisdiction  of  the  subject-matter  and  of  the 
parties.  And  the  power  in  all  such  cases  is  derived  from  the 
law.  But  having  the  power,  an  injudicious,  or  even  an  erroneous 
exercise  of  the  authority  does  not  render  the  act  void,  but  merely 
voidable.  Where  a  person  purchases  property  at  a  sheriff's  or 
master's  sale,  to  render  his  purchase  availing  he  must  show  that 
there  was  a  valid  and  binding  judgment  or  decree,  and  an  execu- 
tion in  the  one  case,  and  an  order  of  sale  in  the  other.  It  is  not 
sufficient  to  show  an  execution  without  a  judgment,  or  even 
a  judgment,  where  the  court  had  no  jurisdiction  of  the  sub  ["^52] 
ject  of  litigation  or  of  the  parties.  It  is  not  sufficient  that  it 
appears  that  the  officer  had,  under  any  circumstances,  power  to  per- 
form the  act,  but  it  must  appear  that  he  possessed  the  power  in  the 
case  in  which  he  performed  the  act.  Nor  can  the  question  of 
the  bona  fides  of  the  transaction  be  considered.  In  such  cases 
the  bidder  purchases  at  his  peril,  and  so  of  his  assigns.  It  is  a 
question  simply  of  power,  and  not  of  good  faith.  The  maxim 
caveat  emptor  applies  to  the  acts  of  public  officers. 

It  would,  therefore,  appear  that  the  county  agents  only  acquire 
jurisdiction  or  power  to  act  in  the  mode  prescribed  by  the  law. 
And  the  law  has  not  only  required  that  an  election  shall  be  held 
resulting  in  favor  of  a  subscription  and  the  issuing  of  bonds,  to 
confer  the  power,  but  has  expressly  prohibited  them  from  acting 
in  the  absence  of  sucli  authority.  And  we  have  seen  that  the 
Board  of  Supervisors  were  alone  authorized  to  call  the  election, 
and  that  the  County  Court  acted  witliout  authority.  And  in  doing 
so,  the  election  conferred  no  more  jurisdiction  on  the  Board  of 
Supervisors  than  if  it  had  been  ordered  by  the  sheriff  or  a  con- 
stable of  the  county.  Schuyler  County  v.  The  People^  25  111.  181. 
In  this  case  all  of  the  avenues  to  information  were  open  to  the 
purchaser.  The  authority  to  issue  bonds  is  derived  from  a  public 
law,  which  he  no  doubt  examined,  and  whether  he  did  or  not,  he 
was  bound  to  know  its  requirements.  From  it  he  saw  that  the 
Board  had  no  power  to  issue  these  bonds  until  an  election  had 
been  ordered  by  them  and  resulted  in  favor  of  their  being  issued. 
Such  an  order  would,  of  course,  appear  upon  the  public  record 
of  their  proceedings,  to  which  he  had  access,  as  fully  as  the  per- 
son proposing  to  purchase  at  a  sheriff's  sale  has  to  the  record  of 
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the  judgment  under  which  the  sale  is  proposed  to  be  made,  l^or 
is  it  harder  to  require  the  purchaser  of  a  bond  to  examine  the 
record  to  ascertain  whether  the  Board  had  jurisdiction  to  act, 
than  to  require  of  the  purchaser  to  ascertain  whether  the  court 

had  jurisdiction  to  render  the  judgment. 
[*53]     After  a  careful  review  of  all  the  reasons  which  induced  the 

decisions  in  the  cases  of  Schuyler  County  v.  The  People^ 
and  Hancock  County  v.  Clark,  we  have  discovered  no  reason  to 
change  or  modify  the  conclusion  at  which  we  then  arrived.  In 
the  first  of  these  cases,  the  Board  of  Supervisors  had  called  the 
election  and  issued  the  bonds,  when  the  law  under  which  they 
were  acting  only  authorized  the  County  Court  to  call  it,  and 
issue  the  bonds,  and  it  was  held  that  the  bonds  were  absolutely 
void,  even  in  the  hands  of  Far  well,  who,  for  aught  that  appears, 
acquired  them  in  the  due  course  of  business  and  for  a  valuable 
consideration.  In  the  latter  of  these  cases  we  said,  "  if  an  elec- 
tion were  held  without  warrant  of  law,  or  it  it  were  ordered  by 
a  person  or  tribunal  having  no  authority,  there  could  be  no  doubt 
that  the  whole  proceeding  would  be  absolutely  void.  Such  an 
election,  and  every  subsequent  step,  would  be  unauthorized  and 
void,  and  therefore  incapable  of  ratification  by  the  county  author- 
ities. But  an  election  held  under  authority  of  an  order  of  the 
proper  authorities,  and  in  the  main  conforming  to  the  require- 
ments of  the  statute,  but  wanting  in  some  particular,  not  essen- 
tial to  the  power  to  hold  such  an  election,  and  acquiesced  in  by 
the  people,  and  approved  by  their  agents,  the  county  authorities, 
would  render  bonds  thus  issued  binding,  when  in  the  hands  of 
innocent  holders." 

Whatever  may  be  held  in  other  States,  under  statutes  differ- 
ing, no  doubt,  in  some  particulars  from  ours,  we  feel  compelled 
to  hold  that  an  election  ordered  and  held  by  the  body  or  tribunal 
authorixed  by  the  statute,  is  essential  to  the  exerci-se  of  the 
power.  It  might  be  different  if  the  Legislature  had  not  pro- 
hibited such  bonds  from  being  issued  until  the  tribunal  had 
called  an  election  which  had  resulted  in  favor  of  issuing  such 
bonds.  To  hold  otherwise  would  be  to  violate  a  positive  require- 
ment of  the  statute.  It  would  be  to  set  at  defiance  the  legisla- 
tive will,  constitutionally  declared,  and  exercised  for  the  protec- 
tion of  the  people  who  are  to  be  burthened  with  the  debt.     To 

liold  bonds  issued  without  an  election  or  under  an  election 
[*54:]    unauthorized  by  law,  is  to  say  that  the  express  will  of  the 

Legislature  shall  not  be  binding,  and  that  acts  in  violation 
of  express  provisions  of  the  statute  shall  be  as  efiectual  as  if  done 
strictly  in  compliance  with  its  requirements. 

The  holder  was  dealing  in  instruments  issued  by  a  municipal 
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corporation,  and  he  no  doubt  looked  to  the  law  for  their  author- 
ity, and  if  so,  he  saw  that  they  were  required  to  have  the  election 
held,  and  were  prohibited  from  issuing  bonds  until  such  a  step 
had  been  taken.  Finding  the  law  required  such  an  election, 
there  was  no  hardship  in  ascertaining,  by  the  records  of  the 
county,  w^hether  the  election  had  been  ordered  and  held  by  the 
Board  of  Supervisors.  In  the  absence  of  such  an  act  there  was 
the  want  of  power  to  issue  the  bonds,  and  we  have  no  hesitation 
in  saying  that  when  so  issued  they  are  void  in  whosesoever 
hands  they  may  be  found. 

It  is  a  familiar  rule  that  a  note  given  or  contract  executed  for 
an  immoral  or  an  illegal  consideration,  is  held  to  be  void  in  any 
person's  hands.  This  case,  then,  presents  no  greater  hardship 
than  a  case  of  that  character.  It  may  be  said,  that  in  the  case 
of  Johnson  v.  Stark  County^  the  election  was  held  in  the  same 
manner  as  in  this  case.  If  such  was  the  fact,  it  is  believed  that 
the  question  was  not  argued,  and  it  w^as  not  discussed  in  the 
opinion  of  the  court.  Nor  did  the  court  intend  or  suppose  that 
we  were  holding  that  bonds  issued  under  such  an  election  were 
valid. 

It  is,  however,  insisted,  that  these  instruments  being  nego- 
tiable, a  purchaser  before  maturity  is  protected  unless  he  is 
chargeable  with  actual  notice.  Without  stopping  to  inquire 
whether  all  of  the  citizens  of  the  municipality  would  not  be 
chargeable  with  notice  of  all  defects  in  exercising  the  power,  it 
is  only  necessary  to  say  that  such  is  the  general  rule,  subject  to 
some  important  exceptions.  The  term  negotiable  means  saleable 
or  transferable — that  which  may  be  endorsed  or  assigned  so  as  to 
vest  the  legal  title  to  a  chose  in  action  in  the  person  to  whom  it  is 
transferred,  so  that  he  may  enforce  the  payment  in  his  own  name 
Usually,  the  negotiation  of  such  instruments  before  matu- 
rity, cuts  off  all  defenses.  But  instruments  prohibited  by  ["^55] 
law,  instruments  negotiated  after  maturity,  and  instruments 
given  for  a  consideration,  malum  in  se^  are  not  embraced  in  the 
protection.  Thus  it  will  be  seen  that  an  instrument  may  be 
negotiable  and  yet  not  protected  from  a  defense  in  the  hands  of 
•an  innocent  holder.  It  does  not  necessarily  follow  that  because 
an  instrument  is  negotiable,  therefore  an  innocent  holder  will 
always  be  protected.  Almost  every  description  of  agreement 
and  contract  may  be  negotiated  in  equity,  and  still  all  defenses 
may  be  interposed  in  such  cases.  In  the  case  of  Johnson  v. 
Stark  Coimty^  we  said  that  coupons  annexed  to  such  bonds 
were  negotiable  by  delivery,  but  we  did  not  say,  nor  do  we 
intend  to  say,  every  defense  was  thereby  cut  off,  when  the  holder 
might   sue.     We  only  held  that  by  sale  and  delivery  the  legal 
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title  to  the  instrument  was  transferred  to  the  holder,  and  that 
he  miglit  sue  in  liis  own  name.  That  was  the  question  presented 
and  decided. 

A  forged  note,  a  note  executed  by  a  person  assuming  without 
authority  to  act  as  the  agent  of  another,  and  a  note  altered  in  a 
material  part,  although  they  may  be  assigned  or  negotiated,  are 
not  by  that  means  rendered  binding,  but  the  same  defense  may 
be  made  in  the  hands  of  the  assignee  as  in  the  hands  of  the 
original  holder.  I^either  does  the  negotiation  of  a  note  with 
notice  of  the  defence,  or  of  such  circumstances  as  charge  the 
assignee,  cut  off  a  defence  in  his  hands. 

When  we  come  to  see  the  cases  reported  in  Wallace's  Eeports, 
we  find  the  Supreme  Court  of  the  United  States  have  not  gone 
so  far  as  we  had  previously  supposed.  In  the  case  of  Mercer 
County  V.  HaelceU,  1  Wallace,  83,  it  was  held  that  slight  and 
immaterial  omissions  in  ordering  the  bonds  to  issue,  will  not 
render  them  invalid  in  the  hands  of  an  innocent  holder.  In 
that  case  the  recommendation  was  by  the  grand  jury,  the  body 
authorized  by  law  to  make  it,  but  they  did  not  make  it  in  the 
precise  language  of  the  law,  but  it  was  substantially  good.  If 
the  recommendation  had  been  made  by  the  petit  jury,  it  would 
have  presented  a  very  different  question,  and  one  more 
[■^56]  like  the  one  under  consideration  than  the  one  discussed 
in  that  case.  We  do  not  see  that  the  court  could  have 
done  otherwise  than  decide  as  they  did.  It  was  not  a  question 
of  power  to  act,  but  whether  the  action,  defective  it  might  be, 
was  still  in  pursuance  of  the  power. 

It  is  supposed  that  the  case  of  Gelpcke  v.  The  City  of 
Duhuque^  1  Wallace  175,  is  in  conflict  with  the  views  here 
expressed.  It  will  be  observed,  however,  that  so  far  as  the 
record  discloses  in  that  case,  the  law  authorizing  the  bonds  to 
issue  had  been  strictly  observed  in  every  particular  before  they 
were  issued.  A  curative  act  had  likewise  been  passed  by  the 
Legislature,  declaring  the  bonds  valid  and  binding.  That  case 
does  not,  like  the  present,  depend  upon  the  power  of  the  body 
issuing  them,  to  act,  but  upon  other  and  different  questions,  the 
principal  one  of  which  was  the  constitutionality  of  the  law. 
Ilence,  that  case  and  this,  differ  essentially  in  the  questions 
presented  and  discussed. 

It  is  true  the  court  use  broad  and  comprehensive  language. 
They  say  "  when  a  corporation  has  the  power,  under  any  circum- 
stances, to  issue  negotiable  securities,  the  hona  fide  holder  has  a 
right  to  presume  they  were  issued  under  the  circumstances  which 
gave  the  requisite  authority,  and  they  are  no  moi;e  liable  to  be 
impeached  for  any  infirmity  in  the  hands  of  such  holder  than 
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any  other  commercial  paper.  If  there  were  any  irregularity  in 
taking  the  votes  of  the  electors,  or  otherwise,  in  issuing  the 
bonds,  it  is  remedied  by  the  curative  provisions  of  the  act  of 
January  28th,  1857."  The  court,  however,  do  not  intinuite  that 
such  instruments,  issued  without  power,  would  be  protected  in 
the  hands  of  any  kind  of  a  holder.  The  court  proceed  upon  the 
ground  that  the  persons  issuing  the  bonds  did  so  in  the  exercise 
of  a,  power.  And  that  if  there  was  a  defective  exercise  of  the 
power,  the  irregularity  had  been  cured  by  the  act  of  the  Legis- 
lature. There  is  no  intimation  that  bonds  void  in  their  incep- 
tion— issued  in  direct  violation  of  law — would  be  protected. 
Nor  do  we  believe  that  court  will  so  hold  if  the  question  should 
ever  be  pre^  ented  for  their  determination. 

The  language  employed  by  the  court  does  not  bear  the  con-  ['"57] 
struction,  that  simply  because  the  instrument  bears  the  form 
of  negotiable  paper,  that  therefore  the  holder,  although  honajide, 
is  protected.  No  rule  is  better  recognized  in  the  commercial  world 
than  that  the  forgery  of  the  drawer  or  indorser's  name  does  not 
protect  the  holder,  however  innocent  he  may  be.  Nor  do  we 
understand  that  a  note  declared  by  the  statute  to  be  void  will  in 
the  hands  of  an  innocent  holder  be  valid  and  binding,  otherwise 
the  statute  would  be  wholly  inoperative. 

The  principle  that  the  holder  of  an  instrument  prohibited  by 
statute,  although  negotiated  before  its  maturity,  is  not  protected, 
is  well  illustrated  in  the  case  of  Bailoy  v.  Taher^  5  Mass.  285. 
In  that  case  the  statute  had  declared  all  notes,  bills,  &c.,  of  a 
particular  denomination  issued  by  a  banker  after  a  specified  day 
should  be  void.  It  appeared  that  the  notes  were  issued  after 
that  date,  but  were  ante-dated,  so  as  to  appear  to  have  been 
legally  issued;  yet  the  court  held  they  could  not  be  enforced  in 
the  hands  of  an  innocent  holder.  The  court  say  that  it  is  not 
altogether  certain  that  receivers  of  such  instruments  are  entirely 
free  from  blame,  although  not  privy  to  the  making  or  ante-dating 
of  them.  The  laws  of  the  Government,  the  court  say,  are  pre- 
sumed to  be  known  to  all  of  the  citizens,  and  if  the  notes  were  in 
fact  made  or  issued  after  they  Avere  declared  void  by  statute,  and 
after  a  penalty  was  attached  to  passing  tliem,  although  no  penalty 
is  expressly  enacted  against  the  receiver,  yet  the  act  of  receiving 
them  was  necessary  to  enable  the  offender  to  pass  them.  To 
authorize  the  holder  to  maintain  a  suit  and  recover  judgment  on 
notes  of  this  description  so  situated,  when  the  Legislature  has 
declared  them  void,  would  be  effectually  to  annul  an  act,  of  the 
wisdom  and  policy  of  which  the  Legislature  alone  had  the  right 
to  judge;  so  in  the  case  under  consideration,  to  permit  a  recovery 
would  be  to  defeat  the  will  of  the  Legislature  expressed  in  the 
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clearest  manner,  that  bonds  shall  not  be  issued  until  authorized 
by  an  election  called  in  the  mode  prescribed. 

Official  acts  derive  their  binding  force  alone  from  the  law. 
[*58]  The  uttering  of  county  bonds  involves  the  necessity  of  levy- 
ing taxes  for  their  payment,  and  to  that  extent  deprives  the 
citizen  of  his  property.  Under  the  fundamental  principles  of 
our  Government,  that  can  not  be  done  except  by  authority  of 
law;  nor  is  it  any  answer  to  say  the  election  resulted  in  a  major- 
ity in  favor  of  issuing  the  bonds,  as  majorities  are  as  powerless 
to  divest  a  person  of  his  property  as  are  minorities.  That  can 
by  either  only  be  done  in  the  manner  prescribed  by  law,  and  the 
election  being  illegally  called,  the  vote  failed  to  confer  the  power. 

If,  then,  the  bonds  were  issued  without  authority,  they  were 
void,  and  if  void,  the  mere  levy  of  taxes  and  payment  of  interest 
could  not  render  them  valid.  In  the  case  of  Schuyler  County 
V.  Farwell^  25  111.  181,  the  Board  of  Supervisors  had  levied  and 
collected  taxes  for  the  payment  of  interest,  several  installmients 
of  which  had  been  paid,  and  still  it  was  held  that  the  bonds 
being  void,  the  holder  could  not  recover.  We,  in  this  case,  make 
the  distinction  between  the  want  of  power  in  public  officers  to 
perform  an  act,  and  a  case  where  they,  having  power,  execute  it 
defectively.  In  the  former  case  acquiescence  and  treating  it  as 
having  been  performed  in  pursuance  of  authority,  does  not  render 
the  act  valid,  whilst  in  the  latter  case  tbe  defects  may  be  of  such 
a  character  that  the  acts  might  become  valid  and  binding.  We 
are,  therefore,  compelled  to  hold  these  bonds  to  be  invalid  and 
incapable  of  enforcement  on  the  grounds  set  up  in  the  pleadings. 
The  plea  presented  a  defense,  and  the  replication  was  no  answer 
to  it,  and  the  court  erred  in  overrulin^^  the  demurrer. 

The  judgment  of  the  court  below  must,  therefore,  be  reversed, 
and  the  cause  remanded. 

Judgment  r&uersed 


[*59]  Charles  O.  Boynton 

V. 

Henry  Holmes. 

1.  Error  —  will  not  always  reverse.  A  judgment  will  not  be  reversed  for 
erroneous  instructions,  if  it  is  clear  from  the  evidence  that  the  verdict  was 
right  and  full  justice  has  been  done. 

Appeal  from  Circuit  Court  of  DeKalb  County;  the  Hon.  T. 
D.  MuRPHYj  Judge,  presiding. 

Tkis  was  an  action  of  assumpsit,  commenced  in  the  Circuit 
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Court  of  DeXalb  County,  on  the  4th  day  of  February,  1863,  by 
the  appellee  against  the  appellant. 

The  declaration  contained  the  common  counts  for  goods,  wares, 
and  merchandise  sold  and  delivered ;  for  money  lent  and  advanced ; 
for  money  laid  out  and  expended;  for  money  had  and  received; 
and  on  account  stated. 

The  plea  was  the  general  issue.  The  cause  was  tried  at  the 
September  term,  1864. 

On  the  trial  it  appeared  that  on  the  14th  day  of  May,  1855,  the 
appellee,  with  one  William  H.  Rowin,  executed  to  the  appellant 
their  note  for  the  sum  of  $64.50,  payable  six  months  after  date, 
with  interest  at  the  rate  of  ten  per  cent,  after  maturity.  Attached 
to  the  note  was  a  letter  of  attorney,  authorizing  the  entry  of  a 
judgment  by  confession  thereon,  in  favor  of  the  payee  or  his 
assigns.  It  further  appeared  in  evidence  tliat  the  appellee  paid 
the  note  shortly  after  it  became  due,  but  neglected  to  take  it  up 
or  have  it  cancelled.  Afterwards,  on  the  28th  day  of  February, 
1862,  the  appellant  having  indorsed  the  note  to  his  father,  John 
Boynton,  caused  a  judgment  to  be  entered  upon  it  in  his  name, 
which  was  collected  by  a  sale  of  the  appellee's  property  under  an 
execution  issued  on  the  judgment. 

On  the  trial  the  appellee  asked  for  the  following  instructions: 

1.  The  jury  are  instructed  that  if  they  believe,  from  the 
evidence,  that  the  defendant,  Charles  O.  Boynton,  either  as  ["^60] 
agent  for  John  Boynton  or  otherwise,  has  spread  upon  the 
record  of  this  court  in  a  suit  which  has  been  determined  and  adju- 
dicated, the  fact  that  the  note  given  in  evidence  in  this  suit  was 
assigned  before  it  became  due,  then  said  Boynton  is  not  permitted 
to  show  the  contrary  in  this  suit,  and  the  plaintiff  is  entitled  to 
recover,  if  the  jury  further  believe  that  the  note  was  paid  by 
Holmes  before  judgment  was  rendered  on  it. 

2.  The  jury  are  instructed  that  the  presumption  of  law  is, 
that  the  note  given  in  evidence  in  this  case  was  assigned  before 
?t  became  due,  and  in  that  case  the  plaintiff  in  this  suit  could  not 
have  defeated  a  recovery  in  the  suit  of  John  Boynton  against  him 
and  Rowin,  and  is  therefore  entitled  to  recover,  if  the  jury  fur- 
ther believe  that  the  note  had  been  paid  b}^  Holmes  before  judg- 
ment was  rendered  on  the  note. 

Which  were  given. 

The  appellant  asked  for  the  following  instructions: 

1.  Although  the  jury  may  believe  from  the  evidence  that  the 
note  upon  which  the  judgment  was  rendered  was  indorsed  and 
delivered  to  John  Boynton  by  and  through  an  agent  before  the 
maturity,  nevertheless  if  the  jury  believe  that  Holmes,  the  plain- 
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tiif,  had  a  defense  to  sucli  note  as  against  the  payee  thereof,  and 
that  the  agent  of  John  Boynton,  at  the  time  of  the  pnrcliase  of 
sucli  note,  had  knowledge  of  such  defense,  then  John  Bojnton,  in 
contemplation  of  law,  had  knowledge  of  such  defense,  and  the 
plaintiff  in  this  suit  cannot  recover. 

2.  If  the  jury  believe  from  the  testimony  that  the  note  intro- 
duced in  evidence  in  this  case  w^as  sold  and  assigned  by  the 
defendant  in  this  suit  to  John  Boynton,  after  the  same  became 
due,  then  the  jury  will  find  for  the  defendant. 

3.  Unless  the  jury  believe  from  the  testimony  that  the  note 
introduced  in  evidence  by  the  plaintiff  was  sold,  indorsed  and 
r^n-ii  delivered  by  defendant  to  John  Boynton  before  its  matu- 
L       ^     rity,  they  will  find  for  the  defendant. 

4.  If  the  jury  believe  from  the  evidence,  that  the  note  intro- 
duced in  evidence  in  this  case  by  the  plaintiff  was  sold,  indorsed 
and  delivered  by  the  defendant  to  John  Boynton,  after  the  same 
became  dne  and  payable,  then  they  will  find  for  the  defendant. 

Which  were  rei'used. 

The  jury  found  a  verdict  for  the  appellee,  upon  w^hich  a  judg- 
]nent  was  rendered  in  his  favor.  Thereupon  the  appellant 
appealed,  and  assigned  for  error,  the  giving  of  the  appellee's 
instructions  and  the  refusal  to  give  those  of  the  appellant. 

Messrs.  Glover,  Cook  and  Campbell,  for  the  appellant. 

Mr.  Charles  Kellum,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

It  appears  from  the  record  in  this  case,  that  appellee  had  paid 
the  note  in  full  to  the  appellant,  the  original  pa^^ee,  who  after- 
wards assigned  it  to  his  father,  John  Boynton,  and  had  the 
papers  prepared,  and  procured  appellee  to  confess  a  judgment  in 
favor  of  John  Boynton.  This  judgment  was  collected  by  a  sale 
of  the  appellee's  property,  under  an  execution  issued  upon  it. 
This  suit  was  brought  to  recover  back  this  money  of  appellant, 
which  he  had  himself  once  received  of  appellee. 

Though  the  instructions  given  by  the  court  for  appellee,  were 
technically  wrong,  yet  as  it  is  perfectly  clear,  from  the  evidence, 
that  the  verdict  was  right,  and  that  full  justice  lias  been  done 
in  the  case,  we  will  not,  because  of  error  in  the  instructions, 
reverse  the  judgment.  Leigh  v.  Hodges^  3  Scam.  18;  Gillett  v. 
Sweat,  1  Gilm.  490;  Newhi/rk  v.  Cone,  18  111.  454;  I^lam  v. 
Badger,  23  ib.  502. 

Appellant  has  been  twice  paid  by  the  appellee,  and  once  should 
satisfy  him.     The  second  payment  he  ought  in  justice  to  refund 
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with  interest,  and  that  is  the  verdict  of  the  jnry  and  tlie  judg- 
ment of  the  Circuit  Court.     The  judgment  is  affirmed. 

Judgment  affirmed. 


Nelson  Maloney  [*62] 

V. 

The  People  of  the  State  of  Illinois. 

1.  Bastardy  —  not  a  criminal 'proceeding.  A  prosecution  for  bastardy  to 
compel  a  putative  father  to  support  an  illegitimate  child,  is  not  a  criminal 
proceeding. 

2.  Same  —  degree  of  emdence  required  to  convict.  It  is  not  essential  to  estab- 
lish the  guilt  of  the  party  charged  in  such  a  proceeding,  that  it  should  be 
proven  beyond  a  reasonable  doubt;  a  preponderance  of  proof  is  sufficient. 

Weii  OF  Error  to  the  Circuit  Court  of  Woodford  County; 
the  Hon.  S.  L.  Eichmond,  Judge,  presiding. 

This  was  a  prosecution  against  Nelson  Maloney  for  bastardy, 
to  compel  him  to  support  an  illegitimate  child  of  Maria  Owen, 
of  which  he  was  alleged  to  be  the  father.  Upon  a  trial  the 
defendant  was  found  guilty,  and  he  brings  the  cause  to  this 
court,  insisting  that  the  court  erred  in  refusing  to  instruct  the 
jury  that  they  could  not  convict  unless  he  was  proven  guilty 
beyond  a  reasonable  doubt. 

Messrs.  Ingersoll  and  Puterbaugh,  for  the  plaintiff  in  error. 

Mr.  Charles  Blanchard  and  Mr.  A.  E.  Stevenson^  for  the 
defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  court  has  decided  in  Mann  v.  The  People,  35  111.,  and 
again  at  the  present  term  in  Pease  v.  Hiihhard^  37  111.  257,  that 
a  prosecution  for  bastardy  is  not  a  criminal  proceeding.  The 
instruction,  therefore,  requiring  the  defendant  to  be  proven  guilty 
beyond  a  reasonable  doubt,  was  properly  refused  by  the  Circuit 
Court. 

Judgment  affirmed. 


Helen  S.  Brown  [*63] 

V. 

Peter  P.  Keller. 

1.    Verdict  —  whether  in  debt  or  assumpsit.    In  an  action  of  debt  for  rent 
and  for  use  and  occupation,  a  verdict  finding  the  amount  of  rent  due,  while 
it  is  informal,  is  substantially  sufficient, 
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3.  Should  it  appear  that  a  verdict  thus  rendered,  included  interest,  it  would 
be  erroneous  as  a  verdict  in  debt,  as  that  must  be  found  separately  from  the 
debt,  and  as  damages.  But  the  verdict  finding  the  amount  of  rent  due,  spe- 
cifically, excludes  the  idea  of  interest,  and  is  substantially  good  as  a  verdict 
in  debt. 

3.  Judgment  —  whether  in  debt  or  assumpsit.  A  judgment  rendered  upon 
such  a  verdict,  for  the  amount  found,  "being  amount  of  rent  due,  in  form 
aforesaid  by  the  jury  herein  found  due,"  is  also  substantially  good  as  a  judg- 
ment in  debt. 

Writ  of  Error  to  the  Superior  Court  of  Chicago. 

This  was  an  action  of  debt  brought  in  the  court  below  by 
Peter  P.  Keller  against  Helen  S.  Brown.  The  declaration  con- 
tained two  counts  for  rent,  and  a  third  for  use  and   occupation. 

Upon  trial,  the  jury  returned  a  verdict  as  follows:  "We,  the 
jury,  find  for  the  plaintiff,  amount  of  rent  due,  two  hundred  and 
twenty-two  dollars  and  forty  cents,"  upon  which  the  following 
judgment  was  entered : 

"  It  is  considered  that  the  said  plaintiff  do  have  and  recover 
of  and  from  said  defendant  the  said  amount  of  two  hundred 
and  twenty-two  dollars  and  forty  cents,  being  amount  of  rent 
due  in  form  aforesaid  by  the  jury  herein  found  due,  together 
with  costs  and  charges  in  this  behalf  expended,  and  have 
execution  therefor." 

The  defendant  brings  the  case  to  this  court  upon  writ  of  error, 
and  insists  there  is  error,  because,  as  she  alleges,  the  verdict 
[*64]    and  judgment  are  in  assumpsit,  not  in  debt. 

Mr.  E.  S.  Smith,  for  the  plaintiff  in  error. 

Mr.  James  Redfield,  for  the  defendant  in  error. 

Mr.  Chief  J DS'noE  Walker  delivered  the  opinion  of  the  Court: 

It  is  insisted  that  the  verdict  is  not  responsive  to  the  issue  in 
this  case.  The  declaration  is  in  debt.  The  first  two  counts  for 
rent,  and  the  third  for  use  and  occupation.  The  verdict  is  this: 
"We,  the  jury,  find  for  the  plaintiff,  amount  of  rent  due,  two 
hundred  and  twenty-two  dollars  and  forty  cents."  The  court, 
without  having  the  jury  to  find  the  debt  and  damages,  had  it 
entered,  and  rendered  judgment,  that  the  plaintiff  recover  of  the 
defendant  the  sum  so  found  by  the  jury.  It  is  urged  that  the 
verdict  and  judgment  are  in  assumpsit,  whilst  the  action  being 
debt,  it  is  erroneous.  It  certainly  is  informal  and  loose  practice 
in  a  Circuit  Court,  where  all  of  the  ofiicers  are  supposed  to 
understand  the  difference  in  the  various  actions,  and  the  forms 
usually  observed  in  each. 

It  is,  however,  contended  that  whilst  the  verdict,  is  informal, 
it  is  substantially  good.     If  the  word  debt  were  substituted  for 
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the  word  rent,  there  would  be  no  doubt  about  the  suiSciency  of 
the  finding.  Neither  the  verdict  nor  judgment  profess  to  find 
damages,  but  simply  the  sum  due.  If  we  could  see  that  interest 
was  included  in  the  verdict,  then  it  would  be  erroneous  as  a  ver- 
dict in  debt,  as  that  must  be  found  separately  from  tie  debt,  and 
by  way  of  damages.  But  in  this  case  the  finding  is  for  the  rent 
due,  which  seems  to  exclude  interest.  The  declaration  described 
the  debt  as  being  due  for  rent,  and  the  finding  is  for  the  sum 
that  was  due.  Whilst  the  verdict  is  informal,  still  it  is  substan- 
tially an  answer  to  the  issue  formed  in  the  case  and  tried  by  the 
jury.  Inasmuch  as  neither  the  verdict  nor  judgment  seem  to 
have  allowed  interest,  the  finding  must  have  been  for  the  debt 
alone,  and  they  were  not  erroneous.  The  judgment  of  the  court 
below  must  be  aflirmed. 

Judgment  affirmed. 


RiORkKD  p.  Morgan  et  al.  [*65] 

V. 

James  H.  Roberts. 

1.  Jurisdiction  in  Chancery — in  matters  of  trust — and  herein,  when  a  trust 
arises.  Where  an  attorney  engages  to  institute  and  prosecute  a  suit  for  a  stip 
ulated  percentage  out  of  the  money  or  property  realized  thereby,  if  his  client 
assigns  the  claim  which  was  the  foundation  of  the  suit  to  a  creditor,  who  takes 
the  claim  with  express  reference  to  the  rights  of  the  attorney  and  with  the 
understanding  that  he  shall  pay  the  fees  of  the  attorney  before  applying  any 
of  the  proceeds  to  his  own  debt,  a  trust  is  thereby  created  and  a  duty  imposed 
upon  the  assignee  to  satisfy  the  prior  claim  of  the  attorney;  and  in  such  a 
case,  indeed  in  all  cases  of  trust,  the  jurisdiction  of  a  court  of  equity  is  complete 
to  compel  its  execution. 

2.  Same — having  acquired  jurisdiction,  the  whole  case  will  he  heard.  And 
when  such  court  has  obtained  jurisdiction  the  whole  case  is  before  it,  and  if 
the  claim  of  a  party  to  the  priority  in  the  trust  fund  is  dependent  on  a  condi- 
tion, the  court  can  and  must  determine  w^hether  the  condition  has  been 
performed,  or  the  party  discharged  therefrom. 

3.  Hence  it  was  proper  in  this  case  for  the  court  to  determine  whether  or 
not  the  attorney  had  performed  his  engagement,  and  in  doing  so,  the  court 
would  necessarily  be  obliged  to  put  a  construction  upon  the  contract  of 
retainer. 

4.  Construction  of  contracts — a  contract  of  retainer  of  an  attorney  at 
law  is  construed  in  this  case. 

5.  Attorneys — abandonment  of  a  cause — measure  of  recovery  for  services. 
Where  attorneys  who  are  employed  under  a  special  contract  to  prosecute  a 
suit  abandon  the  cause  before  its  termination,  they  are  thereby  deprived  of 
any  claim  under  the  contract,  and  must  be  left  to  recover  such  fees  and 
compensation  as  they  are  reasonably  entitled  to  on  the  basis  of  a  quantum 
meruit. 

6.  Attorney's  lien — how  lost.  And  by  abandoning  their  contract  the  attor- 
neys would  lose  whatever  lien  upon  the  proceeds  of  the  suit  they  might  have 
had  under  its  provisions. 
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7.  Attorney — cannot  delegate  Ms  authority.  When  a  party  engages  the 
services  of  a  particular  lawyer,  or  of  an  association  of  lawyers,  he  is  entitled 
to  the  services  of  every  one  of  them;  and  if  one  abandons  the  retainer  with 
the  assent  of  the  others,  express  or  implied,  or  they  attempt  to  supply  his  place 
with  another  attorney  of  equal  or  superior  qualifications,  it  will  be  no  perform- 
r^aa-]  aucc  of  the  contract.  It  is  a  personal  duty  and  tiust  which  cannot  be 
L      -'   delegated  or  performed  by  another. 

8.  Same — employment  hy  client  of  additional  counsel  no  ground  for  abandon- 
ment hy  those  first  employed.  Something  depends  on  the  manner  in  which  such 
a  thing  is  done,  but  in  general  it  is  a  great  advantage  to  have  as  an  associate, 
no  matter  how  distinguished  the  attorney  first  retained  may  be,  another  no 
less  distinguished ;  and  the  employment  of  additional  counsel  by  the  client 
will  not  necessarily  afford  a  justification  to  the  attorney  first  retained  to 
abandon  the  case. 

9.  Witness — competency — attorney  as  a  witness — indecency  of  the  practice. 
It  seems  not  to  be  contrary  to  any  statute,  or  to  any  maxim  of  the  common 
law,  to  make  the  attorney  in  a  cause  a  witness  in  the  cause  he-  is  managing. 

10.  This  is  a  matter  which  appeals  to  the  professional  pride  of  an  attorney, . 
and  his  sense  of  his  true  position  and  duty,  and  however  indecent  the  prac- 
tice  may  be,  there  is  no  law  to  prevent  it.     All  the  courts  can  do  is  to  dis- 
countenance it,  and  when  the  testimony  of  the  attorney  is  indispensable,  to 
recommend  to  him  to  withdraw  from  the  cause. 

Writ  of  Error  to  the  Superior  Court  of  Chicago. 

A  full  statement  of  the  case  will  be  found  in  the  opinion  of 
the  court. 

Messrs.  Arrington  and  Dent,  for  the  plaintiffs  in  error. 

Mr.  S.  B.  GooKiNS,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  question  arising  upon  this  record  is  mainly  as  to  the  pro- 
per construction  of  the  contract  made  by  the  parties  to  this  suit, 
and  the  alleged  abandonment  of  the  same. 

It  appears  from  the  testimony,  that  Morgan  had  been  a  large 
contractor  with  the  Peoria  and  Oquawka  Railroad  Company,  out 
of  which,  as  he  clai-med,  heavy  damages  had  accrued  to  him,  both 
for  estimates  on  the  work  he  had  performed,  and  on  account  of  the 
prospective  profits  he  would  have  made  on  the  work,  if  he  had 
not  been  discharged  by  the  Company. 

This  being  the  position  of  Morgan,  he,  on  the  eleventh  day  of 
October,  1856,  entered  into  a  contract  with  the  defendants  in  error, 
tlien  counselors  at  law,  of  the  following  purport:  ''  Memo- 
p67]  randum  of  a  retainer  by  E.  P.  Morgan  and  P.  W.  Peck- 
ham,  of  Louis  M.Andrick,  and  also  of  Blackwell,  Thomas 
and  Roberts,  this  eleventh  day  of  October,  1856. 

"  The  former,  Messrs.  Morgan  and  Peckham,  are  to  pay  the 
said  Andrick  twenty-five  dollars  on  or  before  the  15th  inst.,  and 
and  one  hundred  and  twenty-five  dollars  within  ten.  days  from 
this  date,  and  one  hundred   dollars  by  the  close  of  the  present 
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term  of  the  United  States  Circuit  Court  for  the  Northern  Dis- 
trict of  Illinois.  The  said  Morgan  and  Peckham  are  to  pay  an 
equal  amount,  at  the  same  periods,  to  Black  well,  Thomas  and 
Koberts.  The  said  Andrick  and  the  said  Blackwell,  Thomas  and 
Koberts  severally  engage  themselves  to  institute  aild  prosecute 
■with  diligence  a  suit  for  a  claim  (in  the  said  court  during  this 
term,  so  if  possible  to  bring  it  to  a  judgment)  against  the  Peoria 
and  Oquawka  Railroad  Company  for  the  estimates  made  to  said 
E.  P.  Morgan.  If  the  above  respective  two  hundred  and  fifty 
dollars  are  not  paid  at  the  said  periods,  then  an  additional  two 
hundred  and  fifty  dollars  is  to  be  paid  to  the  said  Andrick  and 
the  said  Blackwell,  Thomas  and  Roberts,  or  either  of  them,  as 
there  may  be  default  so  made  (by)  the  one  or  tlie  other  law  con- 
cern, as  liquidated  and  fixed  damages.  If  anj^  further  profes- 
sional services  shall  be  necessary  in  the  said  proceeding  after 
judgment,  in  order  to  make  the  amount  recovered,  the  said 
Morgan  and  the  said  Peckham  engage  to  employ  the  said  parties 
as  above,  and  to  pay  them  an  additional  two  hundred  and  fifty 
dollars  each,  that  is  to  say,  five  hundred  dollars  in  all  of  such 
additional  sum.  The  said  Mora^an  and  Peckham  also  eno^ao^e  to 
employ  the  above  parties  in  any  subsequent  litigation  j3:rowing 
out  of  the  said  Morgan  contract  with  said  Company,  an  J  also  in 
any  litigation  with  Iroquois  County  in  regard  to  the  payment  of 
certain  coupons  held  against  said  county  by  said  Morgan  and 
Peckham,  or  either  of  them;  provided  there  can  be  an  agreement 
between  the  parties  as  to  the  amount  of  fees  and  the  time  of 
payment  of  them." 

This  agreement  is  dated  October  11, 1856,  and  signed  by 
the  firm  of  Blackwell,  Thomas  &  Roberts,  by  Louis  Si.  And-    [^68] 
rick,  and  by  R.  P.  Morgan  and  Peckham.    Peckham  became 
a  party  to  this  agreement  to  employ  these  gentlemen  as  counsel, 
because  he  had  purchased  an  interest  of  one-third  in  the  contract. 

It  seems  these  counselors  advised  that  two  suits  should  be 
brought,  one  for  the  estimates  on  the  work  done  by  Morgan,  and 
the  other  for  prospective  profits  which  Morgan  might  have  made 
if  he  had  not  been  prevented  by  the  Company  from  completing 
the  contract.  The  above  contract,  it  will  be  seen,  has  reference 
alone  to  the  suit  upon  the  estimates. 

The  suit  for  the  estimates  was  instituted  about  the  13th  day 
of  October,  1856,  and  that  for  prospective  profits  was  commenced 
on  the  19th  of  the  same  month. 

Whilst  these  suits  were  pending,  the  one  in  debt  for  the  esti- 
mates, and  the  other  in  covenant  fOr  prospective  profits  as  arising 
out  of  the  contract,  in  JS^ovember,  1856,  demurrers  were  filed  in 
each  case,  and  on  argument  the  court  held  that  the  causes  of 
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action  should  be  joined  in  one  suit,  and  accordingly,  these  attor- 
neys obtained  leave  to  commence  an  action  of  assumpsit,  or 
rather  to  convert  their  actions  of  debt  and  of  covenant  into  an 
action  of  assumpsit,  on  payment  of  ail  costs  then  incurred,  and 
to  dismiss  the  actions  of  debt  and  of  covenant. 

Pending  this  action  of  covenant,  another  contract  of  retainer 
was  entered  into  between  these  parties  on  the  21st  of  October, 
1856,  as  follows:  The  said  Andrick  and  the  said  firm  are  respect- 
ively to  conduct  the  suit  now  instituted  in  the  Circuit  Court  of 
the  United  States  for  the  I^orthern  District  of  Illinois,  in  the 
name  of  the  said  Morgan  against  the  Peoria  and  Oquawka  Pail- 
road  Company,  for  a  violation  of  the  construction  contract  between 
him  and  the  said  P.  &  O.  P.  P.  Co.,  being  an  action  of  covenant 
commenced  on  or  about  the  19th  instant.  The  said  suit  is  to  be 
conducted  to  its  final  termination  unless  the  cause  of  action  shall 
be  compromised  by  the  said  Morgan,  and  the  said  Andrick 
[■^69]  and  the  said  firm  are  to  be  paid  by  the  said  Morgan  out  of 
the  moneys  or  property,  or  both,  realized,  each,  five  (5)  per 
cent,  of  the  whole  amount  of  the  moneys  or  property,  or  both,  real- 
ized, making  in  the  whole  ten  (10)  per  cent,  on  all  the  moneys  or 
property,  or  both  moneys  and  property,  in  any  way  realized.  This 
is  to  be  paid  whether  the  cause  be  compromised,  sold,  assigned, 
or  transferred  to  any  other  party  or  parties,  or  settled.  In  the 
event  of  a  sale,  assignment,  or  transfer  of  the  claim,  the  said 
Andrick  and  the  said  firm  are  to  be  paid  the  aforesaid  per  cent, 
only  on  the  amount  of  the  consideration  money  or  property,  or 
both,  over  and  above  the  estimates  already  sued  on  by  said  Mor- 
gan ;  that  is,  if  the  said  estimates  shall  be  included  in  such  sale, 
assignment,  or  transfer;  otherwise  the  said  per  cent,  is  to  be 
upon  the  whole  amount  as  aforesaid. 

Before  the  trial  of  the  suit,  and  before  the  contract  of  October 
21,  the  Pailroad  Company  paid  on  Morgan's  order  twenty-five 
thousand  five  hundred  and  fifty-four  dollars  on  his  claim. 

On  the  26th  of  April,  1857,  the  cause,  then  known  as  an  action 
of  assumpsit,  was  tried,  and  a  verdict  found  for  Morgan  for  forty- 
seven  thousand  four  hundred  and  thirty-six  dollars.  By  agree- 
ment of  the  parties  a  judgment  was  rendered  on  this  verdict, 
with  the  understanding  that  it  should  stand  as  a  security,  the 
court  at  the  same  time  aw^arding  a  new  trial.  In  the  following 
October  another  trial  was  had,  and  a  verdict  found  for  Morgan 
for  fifty  thousand  dollars,  which  the  court  also  set  aside.  On  the 
final  trial  in  September,  1858,  there  was  a  verdict  and  judgment 
for  Morgan  for  fifty  thousand  dollars. 

An  execution  issued  upon  this  judgment,  which  was  returned 
not  satisfied.     About  March,  1867,  Morgan  and  Peckham,  the 

54 


1865.]  MoBGAN  et  al.  v.  Egberts.  70-71 

Opinion  of  the  Court. 

S'aintifFs  in  error,  made  an  assignment  of  their  claim  to  one 
ennis  Beach,  lie  having  notice  of  the  equitable  rights  of  defend- 
ants in  error,  if  any  they  have.  One  Robinson  also  claimed  to 
be  an  assignee  of  Morgan  on  the  4th  of  February,  1860,  subject 
to  all  other  just  claims. 

In  December,  1858,  Morgan,  Peckham  and  Beach,  filed 
their  bill  in  the  McLean  Circuit  Court,  against  the  Railroad  [*70] 
Company  and  others,  to  obtain  satisfaction  of  the  judgment, 
and  the  court,  by  its  decree  of  September  11,  1860,  established  the 
rights  of  the  complainants,  and  appointed  William  W.  Orme  as 
receiver,  and  directed  him  to  pay  over  certain  receipts  raising 
out  of  the  operation  of  the  Railroad,  to  Beach  and  Beckham,  to 
satisfy  the  money  due  on  the  judgment. 

At  this  stage  of  the  business  the  defendants  in  error  filed  their 
bill  of  complaint  setting  up  these  contracts  of  retainer,  alleging 
that  they  entered  upon  the  performance  of  their  duties  under 
these  retainers  and  faithfully  rendered  their  professional  attention 
and  services.  That  during  all  the  progress  of  such  litigation, 
defendants  in  error,  with  Andrick,  faithfully  performed  all  the 
duties  devolving  on  them  under  the  contract,  but  after  setting 
aside  the  second  verdict,  Morgan  and  Peckham,  v^dthout  any  just 
cause  or  reason,  withdrev^  the  case  from  the  care  and  manage- 
ment of  defendants  in  error  and  Andrick,  and  refrained  from 
having  or  holding  any  intercourse  with  them  in  respect  to  it, 
and  placed  the  business  in  the  hands  of  other  attorneys,  to  the 
exclusion  of  defendants  in  error,  against  their  will  and  without 
their  consent,  the  said  firm  being  at  all  times  ready  and  willing 
and  desirous  to  continue  its  professional  services  therein  accord- 
ing to  their  retainer  and  agreement,  and  to  conduct  the  case  to 
its  final  issue.  They  claim  that  the  effect  of  the  agreement  of 
retainer  was  to  create  a  specific  lien  in  favor  of  this  firm  upon 
the  demand  or  claim  in  litigation  and  the  proceeds  of  it,  for  five 
per  cent,  of  the  amount  which  might  be  realized  thereon,  with 
interest,  and  they  accordingly  claimed  $1,277.77,  or  five  per  cent,  of 
the  $25,554,  together  with  interest  thereon,  and  also  $2,500,  being 
five  per  cent,  on  the  amount  of  the  judgment,  with  interest  from 
the  date  of  the  same,  insisting  that  the  whole  should  be  paid  out 
of  the  moneys  which  should  be  realized  on  the  judgment.  That  the 
assignment  of  Morgan  and  Peckham,  to  Beach,  was  subject  to  the 
prior  equity  of  defendants  in  error.  That  any  assignment  of  the 
judgment  by  Morgan  to  Beach  and  Peckham,  as  pretended, 
was  without  any  hona  Jlde  consideration  actually  paid,  and  [^71] 
Beach  and  Peckham  at  the  time  of  taking  it,  had  full  notice 
of  the  equitable  rights  of  defendants,  and  that  Robinson,  who 
claimed  to  have  become  assignee  of  Morgan  February  4th,  1860, 
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subject  to  all  other  just  rights  and  claims,  did  not  acquire  any 
interest  except  such  as  would  be  subject  to  their  prior  rights  and 
equity.  They  then  set  up  the  decree  of  the  McLean  Circuit 
Court,  establisliing  the  rights  of  Morgan,  Peckham  and  Beach, 
and  the  appointment  of  Orme  as  Receiver,  and  then  allege  that 
Beach,  Peckham  and  Morgan  designed,  and  were  endeavoring  in 
these  proceedings  to  obtain  possession  of  the  whole  amount  due 
from  the  railroad  company,  and  to  exclude  defendants  in  error 
from  the  benefit  thereof,  leaving  them  without  any  compensation 
for  their  services  under  the  retainer.  That  the  railroad  company 
and  Morgan  and  Peckham  were  wholly  insolvent,  and  Beach  was 
a  non-resident,  and  by  reason  of  such  insolvency  and  non-resi- 
dence the  complainants  were  without  adequate  remedy  at  law, 
and  would  lose  the  money  due  them  if  it  should  be  obtained  by 
Morgan,  Peckham,  Beach  and  Robinson,  or  any  of  them.  The 
prayer  is  for  an  injunction  against  the  payment  to  these  parties, 
or  to  either  of  them,  of  any  of  the  moneys  so  claimed  by  defend- 
ants in  error,  and  that  Orme  or  whosoever  might  have  the  custody 
of  such  moneys  should  be  decreed  to  pay  over  to  them  tlie  amount 
due  them  with  interest,  &c.,  and  that  their  right  should  be  estab- 
lished as  a  first  lien  on  the  proceeds  of  the  recovery.  An  injunc- 
tion was  granted  for  four  thousand  and  five  hundred  dollars. 

After  the  answer  of  all  the  defendants  was  filed,  generally 
denying  the  material  allegations  of  the  bill,  all  the  equities  set 
up  therein,  but  which  is  not  necessary  now  to  be  particularly 
noticed,  complainants  filed  a  supplemental  bill,  setting  forth  the 
original  and  the  proceedings  under  it,  and  alleging  that  Ezra  M. 
Prince,  a  Special  Master  in  Chancery  and  Receiver,  had  succeeded 
Orme  in  his  trust  as  Receiver,  and  that  on  or  about  January  11, 
1864,  the  money  due  upon  said  judgment  in  favor  of  Morgan, 
[■^72]  and  the  decree  of  September  11,  1860,  were  fully  paid  by  the 
L.  P.  and  B.  R.  R.  Co.,  formerly  the  Peoria  and  Oquawka 
Railroad  Company,  a  part  thereof  to  Beach  and  Peckham,  and 
the  residue  thereof,  $47,000,  by  depositing  with  the  United  States 
Trust  Company,  in  the  city  of  IN^ew  York,  five- twenty  bonds  of 
the  United  States,  payable  or  deliverable  to  Prince,  as  sucli 
Special  Master,  upon  the  order  of  the  Circuit  Court  of  Macon 
County,  to  which  court  the  venue  in  the  cause  wherein  the  decree 
was  rendered,  was  transferred. 

They  allege  that  although  this  payment  was  without  their 
knowledge  or  consent,  and  in  violation  of  the  injunction,  they 
elected  to  ratify  and  confirm,  and  claim  the  benefit  of  the  receipt 
of  the  $47,000  in  these  bonds  in  lieu  of  money  and  in  discharge 
of  so  much  of  the  judgment  and  decree  as  was  due  iii  pursuance 
of  an  agreement  between  Peckham  and  Beach  and  the  L.  P.  & 

56 


1865.J  MoKGAN  et  al.  v.  Eoberts.  73 

Opinion  of  the  Court. 

B.  K.  R.  Co.  That  the  bonds  were  nine  per  cent,  above  par,  and 
increasing  in  value  as  the  interest  on  them  approached  maturity, 
the  coupons  being  payable  in  gold,  and  that  the  amount  due 
them  should  be  paid  in  these  bonds  at  par,  as  the(^  were  so 
received  ^  that  the  funds  invested  in  these  bonds  to  the  amount 
of  their  claim  equitably  belonged  to  them,  and  they  were  entitled 
to  its  increase. 

This  bill  called  for  an  answer  by  Prince,  and  by  Morgan,  Peck- 
ham  and  Beach,  and  prayed  an  injunction  requiring  Prince  to 
hold,  subject  to  the  order  of  the  court,  forty-five  hundred  dollars 
at  par  of  these  bonds,  until  further  order,  and  that  on  a»  final 
hearing,  he  should  be  decreed  to  pay  and  deliver  to  them,  out  of 
the  money  and  bonds  in  his  hands  as  such  Special  Master,  the 
full  amount  found  to  be  due  them,  and  for  the  general  relief. 

This  bill  was  taken  for  confessed  against  all  the  defendants 
except  Peckham,  for  want  of  an  answer,  and  the  original  and 
supplemental  bills  were  taken  for  confessed  as  to  Prince  and 
Robinson. 

Peckham,  in  his  answer,  denies  most  of  the  material  allega- 
tions of  the  bill — avers  that  to  recover  these  moneys,  he  had  \^"1?>\ 
to  expend  ten  thousand  dollars — that  the  commencement  and 
prosecution  of  the  suit  in  chancery  in  the  McLean  Circuit  Court  was 
necessary  to  recover  the  amount  of  the  judgment,  as  was  also 
the  interpleader  in  a  suit  in  chancery  in  J^ew  York  City,  com- 
menced by  William  H.  Osborne,  by  which  interpleader  the  money 
was  finally  obtained  —  that  the  necessary  expenditures  for  counsel 
fees  alone,  in  the  suit  in  McLean  County,  was  over  four  thousand 
dollars,  and  in  the  matter  of  the  interpleader  was  over  fifteen 
hundred  dollars,  and  to  recover  the  final  judgment  in  the  United 
States  Circuit  Court,  was  over  fourteen  hundred  dollars  for  ser- 
vices of  other  counsel  after  Andrick,  Blackwell,  Thomas  and 
Roberts  had  abandoned  the  suit — that  in  order  to  collect  this 
judgment  it  became  necessary  for  him  and  Beach,  in  1863,  to 
appear  and  interplead  in  a  suit  then  pending  in  United  States 
Court,  wherein  one  Lamar  and  others  were  complainants,  and 
the  P.  &  O.  R.  R.  Co.  and  others,  were  defendants,  by  which 
interpleader  the  payment  of  the  money  was  efiected  —  tliat  he 
expended  eight  hundred  and  seventy-five  dollars  for  the  necessary 
services  of  counsel  in  this  suit  —  that  if  complainants  should,  in 
any  manner,  appear  to  be  entitled  to  any  part  of  the  money  so 
collected,  which  he  denies,  then  one-half  the  amount  of  all  these 
expenses  should  be  deducted  from  their  claim. 

To  this  answer  complainants  put  in  a  replication. 

In  Peckham' s  answer  to  the  original  bill  he  stated  that  three 
hundred   dollars  had   been  paid  these   attornevs.  Andrick  and 
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these  defendants  in  error,  on  the  contract  of  .October  11,  prior 
to  the  dismissal  of  the  two  suits  which  had  been  commenced  in 
the  United  States  Circuit  Court,  and  he  complained  of  being 
injured  by  such  dismissal  not  only  in  respect  to  having  paid 
this  three  hundred  dollars  without  any  benefit,  but  in  the  accrual 
of  costs  for  the  attendance  of  witnesses,  their  traveling  expenses, 
board,  &c.,  in  preparing  for  trial,  the  expenses  of  all  which 
amounted  to  one  thousand  dollars,  and  further  complained  of  the 
danger  of  liens  being  given  by  the  Railroad  Company,  of  which 
these  attorneys  had  been  apprised  before  the  suits  were  com- 
[^74]  menced — that  under  these  circumstances  these  attorneys  pro- 
posed, if  their  receipts  for  the  three  hundred  dollars  should 
be  surrendered,  and  two  hundred  dollars  more  paid,  the  agree- 
ment of  October  11  should  be  considered  as  regulating  their  fee 
in  the  then  suit  in  assumpsit,  whereupon,  he  alleges,  the  receipts 
were  returned,  and  the  sum  of  two  hundred  dollars  was  paid 
and  receipted  for  upon  the  agreement,  and  he  believed  that  the 
agreement  was  revived  only  by  such  mutual  consent,  and  that 
the  agreement  of  October  21,  relating  to  the  action  of  covenant, 
was  no  longer  effectual.  He  denies  the  allegation  as  to  the  pay- 
ment of  $25,554,  and  states  that  the  first  verdict  rendered  on 
the  26th  of  April,  1857,  for  the  sum  of  $47,436  in  the  action 
of  assumpsit,  was  less  than  was  due  on  the  estimates,  and  he 
insisted  that  the  motion  for  a  new  trial  should  be  allowed  on 
condition  that  a  judgment  should  be  entered  on  the  verdict  to 
stand  as  security,  having  learned  there  was  a  serious  question 
whether  a  judgment  could  be  properly  rendered  on  the  verdict, 
and  also  that  the  Road  was  about  to  be  encumbered  by  mort- 
gage, so  that  a  further  judgment  would  be  worthless.  He  avers 
that  these  attorneys  went  to  trial  the  second  time  without  having 
perfected  the  issues  or  amended  the  pleadings,  though  invited  so 
to  do  by  the  Judge  presiding,  and  that  the  subsequent  verdict 
for  $50,000  was  set  aside  for  defective  pleadings — that  up  to  this 
period  the  business  had  been  conducted  by  Mr.  Blackwell  and 
Andrick,  the  former  being  leading  counsel — that  the  motion  to 
set  aside  the  second  verdict  was  frequently  postponed  to  accom- 
modate Mr.  Blackwell,  and  while  it  was  pending,  he,  Peckham, 
applied  two  or  three  times  a  week,  to  Blackwell,  to  argue  it, 
which  he  delayed  and  utterly  refused  to  do,  while  the  court  and 
opposite  counsel  were  all  this  time  ready  to  dispose  of  it — that 
he  applied  to  the  other  members  of  the  firm  to  argue  the  motion, 
and  they  replied,  it  was  arranged  between  them  that  Blackwell 
should  argue  it,  and  finally,  Thomas  and  Andrick  did  promise  to 
have  the  motion  disposed  of,  and  the  motion  was  .sustained  on 
aGConnt  of  defects  in  the  papers  and  other  errors  and  the  gross 
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carelessness  and  negligence  of  the  counsel  in  conducting  the  [*75] 
suit — that  from  thenceforth,  January  5, 1858,  until  the  22d  of 
the  following  Maj^,  the  defendants  in  error  and  Andrick,  neglected 
and  refused  to  amend  the  papers,  or  to  take  any  steps  necessary 
to  prepare  the  case  for  trial,  and  other  counsel  being  employed, 
they  found  the  papers  wrong  and  had  to  prepare  them  over  again, 
de  novo.  He  denies  that  defendants  in  error,  with  Andrick, 
gave  due  attention  to  the  cause,  and  alleges  that  from  the  com- 
mencement of  the  litigation  Blackwell  was  addicted  to  intem- 
perate habits,  which  prevented  him  from  giving  proper  attention, 
and  caused  him  to  leave  the  preparation  of  the  papers  and  the 
management  of  the  case  to  Andrick,  without  proper  examination 
on  his  part  when  the  latter  was  incompetent  fitly  to  attend  to  it 
without  direction,  as  defendants  in  error  well  knew  when  they 
were  retained,  but  which  defendant  did  not  know — that  they  were 
guilty  of  gross  carelessness,  unskillfulness  and  unprofessional 
conduct  in  the  management  of  the  business — that  the  agreement 
of  October  21  did  not  create  a  specific  lien,  but  was  void  as  hav- 
ing been  obtained  by  fraud,  &c. — that  if  it  ever  was  binding,  it 
ceased  to  be  so  by  consent  and  agreement,  and  because  the  action 
of  covenant  was  terminated  without  any  recovery  in  it.  He 
admits  that  he  and  Morgan  assigned  a  portion  of  the  claim  to 
Beach  as  security,  and  that  on  the  11th  of  November,  Morgan 
assigned  both  the  judgments  for  $50,000  and  $47,000  to  Beach 
and  himself  for  a  hona  fide  consideration  paid  before  and  at  that 
time,  without  any  knowledge  on  their  part  that  the  complainants 
claimed  any  rights  or  equities  therein — admits  the  alleged  assign- 
ment to  E-obinson,  if  one  was  made,  was  invalid.  He  alleges 
that  by  reason  of  the  neglect,  ignorance,  default  and  fraud  of  the 
complainants  and  Andrick  in  the  management  of  the  case,  he 
was  damnified  to  the  amount  of  ten  thousand  dollars.  He  denies 
that  complainants  and  Andrick  were  discharged,  or  that  other 
counsel  were  employed  until  after  defendants  in  error  and  An- 
drick abandoned  the  action  of  assumpsit,  and  denies  that  they 
are  entitled  to  any  compensation.  Attached  to  this  answer 
is  the  agreement  of  Oct.  11,  1856,  with  receipts  thereon,  [^76] 
dated  November  27,  1856,  for  the  $500  therein  specified. 

Morgan's  answer  was  the  same  as  Beckham's,  in  substance. 

Beach,  in  his  answer,  refers  to  the  bill  and  proceedings  in  the 
McLean  Circuit  Court,  in  which  the  decree  of  September  11, 
1860,  was  made,  and  denies  all  knowledge  of  the  alleged  retainer 
of  October  21,  and  denies,  if  existing,  that  it  has  any  application 
to  the  suit  in  which  Morgan  recovered  the  judgment  against  the 
Peoria  and  Oquawka  Kailroad  Company,  and  denies  that  defend- 
ants in  error  and  Andrick  faithfully  conducted  the  suit,  and  says 
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that  the  verdict  of  $50,000  was  set  aside  on  account  of  theii 
failure  to  prepare  and  lile  proper  pleadings,  which  was  a  jiistiii- 
cation  for  employing  other  counsel.  That  the  after  employed 
counsel  remodeled  the  whole  of  the  pleadings,  filed  a  new  decla- 
ration, and  that  the  cause  was  finally  tried  on  the  new  pleadings. 
That  defendants  in  error  and  Andrick  allowed  the  railroad  com- 
pany to  interpose,  under  the  general  issue  with  notice,  many 
special  matters,  and  at  the  same  time  to  file  nine  special  pleas, 
upon  which  they  took  issue,  and  then  tried  the  cause  upon  both 
special  pleas  and  notice.  That  the  recovery  of  a  judgment  was 
from  time  to  time  delayed  and  hindered,  on  account  of  their 
carelessness  and  want  of  professional  skill  in  attending  to  the 
case.  That  the  defendants  voluntarily  withdrew  .from  the  cause, 
and  ceased  further  to  manage  it  and  to  advise  in  reference  to  it, 
and  left  it  entirely  in  the  hands  of  other  counsel,  who,  by  reason 
of  their  want  of  skill  and  diligence,  plaintiffs  in  error  had 
employed.  That  defendants  in  error  and  Andrick  paid  no  fur- 
ther attention  to  the  case,  and  never,  after  the  second  new  trial 
w^as  granted,  appeared  in  court  to  take  any  part  in  the  trial,  or 
offered  so  to  do.  That  one  of  the  reasons  why  a  new  trial  was 
granted,  was  the  defect  in  one  or  more  replications  which  they 
filed,  which  defects  were  pointed  out  by  the  court,  and  leave 
given  to  amend,  which  they  declined  to  do.  That  the  decision 
of  the  court  as  to  the  insufficiency  of  the  replications  is  a 
[■^77]  bar  to  their  claim;  that  they  are  not  entitled  to  any  part 
of  the  money  recovered  by  Morgan,  and  therefore  cannot 
sustain  a  bill  in  equity  for  any  portion  of  it. 

To  these  answers  replications  were  filed.  Against  these  alle- 
gations of  the  want  of  professional  skill  on  the  part  of  Mr. 
Andrick  in  the  conduct  of  the  case,  he  introduced  C.  Beckwith, 
Esq.,  who  had  been  one  of  the  opposing  counsel,  as  a  witness, 
who  testified  that  Mr.  Andrick  discharged  his  duties  w^ell  and 
ably,  and  that  he  found  it  as  much  as  he  could  do  to  answer  his 
arguments.  I^o  evidence  was  adduced  by  the  plaintiffs  in  error 
of  any  negligence  or  want  of  attention  to  the  case  on  the  part  of 
the  attorneys  suing,  except  the  alleged  abandonment  of  it  by  Mr. 
Blackwell  and  their  acquiescence  therein,  which  will  be  noticed 
hereafter. 

The  Superior  Court  of  Chicago  rendered  a  final  decree,  reciting 
that  the  court  found  the  surviving  complainant,  James  H.  Eob- 
erts,  to  be  entitled,  under  the  agreement  of  October  21,  to  five 
per  cent,  upon  the  whole  amount  of  money  or  property,  or  both, 
realized  out  of  the  claim  involved  in  the  action  at  law  in  the  bill 
mentioned,  brought  by  Morgan  against  the  Peoria  and  Oquawka 
Kailroad  Company,  now  the  L.  r,  and  B.  E.  R.  Co.     That  said 
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claim  was  stated  by  Morgan  and  Peckham,  at  the  time  of  the 
commencement  of  the  suit,  at  one  hundred  and  fifty-five  thousand 
five  hundred  and  thirteen  dollars  and  sixty-two  cent^  That 
during  the  pendency  of  the  suit,  on  June  4th,  1857,  tlTere  was 
paid  on  this  claim  $25,554,  on  which  complainants  are  entitled 
to  five  per  cent.,  amounting  to  $1,277.70,  together  witli  the 
interest  from  that  date  to  the  time  of  rendering  the  decree,  such 
interest  amounting  to  $562.18,  and  making,  with  the  principal 
five  per  cent.,  $1,839.88.  That  the  residue  of  the  claim  as  fixed 
by  the  judgment  in  the  suit,  and  the  decree  of  September  11, 
1860,  was  finally  settled  and  adjusted  between  the  parties  to  the 
decree  on  January  11,  1864,  and  then  amounted  to  $67,117.20, 
five  per  cent,  on  which  amount  being  $3,355.85,  belongs  to  com- 
plainant, making  due  him  in  all  five  thousand  one  hundred  and 
ninety-five  dollars  and  seventy- three  cents.  The  court  further 
found  that  of  the  amount  paid  January  11,  $47,000  was 
received  in  bonds  of  the  United  States,  bearing  six  per  cent.  p78] 
interest,  called  five-twenty  bonds,  which  were  deposited 
with  the  United  States  Trust  Company  of  the  City  of  New  York, 
subject  to  the  order  of  Ezra  M.  Prince,  the  Special  Master 
appointed  by  the  Macon  Circuit  Court,  to  which  court  the  venue 
in  the  cause  wherein  the  decree  of  September  11,  1860,  was 
rendered,  was  changed.  That  the  complainant  having  elected  to 
do  so,  was  entitled  to  receive  in  payment  of  so  much  of  the 
amount  adjudged  to  be  due  him,  the  sum  of  $2,350,  out  of  those 
bonds  so  deposited,  and  in  the  same  condition  as  to  interest  due, 
accrued  or  to  become  due  thereon,  in  which  they  were  at  the  time 
of  the  deposit,  and  that  the  complainant  was  entitled  to  be  paid 
in  lawful  money  the  balance  of  the  amount  adjudged  to  be  due 
him. 

The  decree  enjoins  the  payment  to  the  defendants,  or  any  of 
them,  except  Prince,  of  any  of  the  money  or  bonds  alleged  to  be 
due  complainant,  and  requires  Prince,  out  of  the  moneys  or 
bonds  in  his  hands  or  subject  to  his  control,  to  pay  and  deliver 
to  complainant  $2,350  in  five-twenty  bonds  in  the  same  condition 
as  to  interest,  coupons,  c%c.,  in  which  they  were  received,  and 
$2,845.73  in  money,  together  with  costs  to  be  recovered  of  Peck- 
ham  and  Beach. 

The  case  is  brought  here  by  writ  of  error,  and  the  following 
are  the  errors  assigned: 

1.  In  overruling  the  demurrer  to  the  bill  of  complainant. 

2.  In  the  admission  of  testimony  on  the  part  of  complainant. 

3.  In  not  excluding  the  deposition  of  Andrick. 

4.  In  rejecting  proper  evidence  ofiered  by  the  defendants. 

5.  In  not  consolidating  the  suits  with  the  suit  of  Andrick. 
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6.  In  not  dismissing  the  bill. 

7.  In  rendering  a  decree  for  complainant,  and  in  fixing  the 
amount  and  terms  of  the  decree. 

On  this  assignment  of  errors,  the  counsel  for  plaintiff  in  error 
make  these  points : 
[*79]        1.     That  the  court  had  no  jurisdiction  of  the  subject  mat- 
ter of  the  bill. 

2.  That  the  evidence  on  which  the  decree  is  based  is  incom- 
petent. 

3.  That  upon  the  merits  the  decree  is  authorized,  and  — 

4.  That  the  proper  parties  are  not  brought  before  the  court. 
It  is  insisted  that  the  sole  foundation  of  the  bill  is  simply  an 

agreement  by  which  the  attorneys  undertook  to  prosecute  a  suit 
to  its  final  termination,  and  for  which  their  clients  engaged  to 
pay  them  out  of  the  moneys  or  property,  or'  both,  realized,  each 
five  per  cent.  That  such  agreement  is  a  mere  personal  promise 
on  the  part  of  the  clients  to  pay  the  attorneys  put  of  an  indefinite 
and  contingent  fund,  and  being  so,  there  was  no  equitable  assign- 
ment of  any  part  of  the  contingent  fund,  and  therefore  it  is  a 
claim  and  matter  adjustable  at  law,  and  of  which  a  court  of 
equity  has  no  jurisdiction. 

Without  going  into  a  labored  argument  on  this  point,  in  w^hich 
much  has  been  said  on  both  sides,  and  very  ably,  we  are  of  opinion 
the  court  had  jurisdiction  of  the  subject  matter,  inasmuch  as  the 
proofs  show  there  had  been  an  assignment  of  this  claim  by 
Morgan  and  Peckham  to  Beach,  subject  in  its  terms  to  the  prior 
claim  of  these  attorneys,  and  an  express  reference  made  in  the 
writing  of  assignment,  to  this  agreement  of  October  21st,  and 
providing,  after  the  payment  of  their  fees,  and  particularly  those 
referred  to  in  this  agreement,  Beach  should  retain  the  moneys 
due  him,  amounting,  as  the  assignment  shows,  to  seven  thousand 
dollars.  Beach  then  became  the  trustee  for  these  attorneys  for 
their  proportion  of  the  proceeds  of  the  recovery,  to  be  measured 
and  ascertained  by  the  October  agreement.  A  trust  was  created 
and  a  duty  imposed  upon  Beach,  which  he  could  neither  lawfully 
violate  nor  evade,  and  the  attorneys  had  to  be  first  satisfied  before 
he  could  appropriate  any  of  the  proceeds  to  the  payment  of  his 
own  claim,  nor  could  he  pay  any  part  of  them  to  Morgan  and 
Peckham,  or  either  of  them,  until  the  attorneys  were  first  satis- 
fied of  their  claim.     They  had  a  priority  in  this  fund  so  committed 

in  trust  to  Beach,  and  no  authority  is  necessary  to  show  in 
[■^80]    such  case — indeed,  in  all  cases  of  trust,  the  jurisdiction  of  a 

court  of  equity  is  complete.  And  when  such  court  has 
obtained  jurisdiction,  the  whole  case  is  before  it;  and  if  the  claim 
of  a  party  to  the  priority  in  a  trust  fund  is  denendent  on  a  cou- 
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dition,  the  court  can  and  must  determine  if  the  condition  has 
been  performed  or  the  party  therefrom  discharged.  Hence,  it 
was  proper  for  the  court  to  determine  whether  or  not  these  attor- 
neys had  performed  their  engagement,  and  in  doing  so  ltie  court 
was  necessarily  obliged  to  pcit  a. construction  upon  the  contract. 
The  contract  was  written  and  prepared  by  one  of  the  attorneys, 
and  if  it  be  obscure  in  meaning,  or  doubtful  in  expression  of  the 
terms,  the  fault  and  loss,  if  there  be  any,  must  be  visited  on  liim 
and  those  for  whom  he  was  acting  as  a  party  in  the  same  intei-est. 

The  contract  of  October  11  is  clearly  a  contract  wholly  con- 
fined to  a  suit  to  be  brought  to  recover  for  the  estimated  work 
done  by  Morgan  on  his  contract.  An  action  of  debt  was -brought 
for  such  a  recovery  on  the  thirteenth  of  October,  and  an  action 
of  covenant  for  a  breach  of  the  construction  contract  and  for 
prospective  profits  was  brought  on  the  nineteenth  of  the  same 
month.  * 

Pending  these  actions,  the  agreement  of  October  21  was 
entered  into.  It  provides  for  the  conduct  of  that  suit  by  these 
attorneys,  and  it  is  described  as  an  action  of  covenant.  The 
attorneys  engage  to  prosecute  it  to  a  final  termination,  unless  the 
cause  of  action  shall  be  compromised  by  Morgan  —  Morgan  is  to 
pay  the  attorneys  out  of  the  moneys  or  property,  or  both,  realized, 
each  five  per  cent,  of  the  whole  amount  of  the  moneys  or  prop- 
erty, or  both,  realized,  making  in  the  whole  ten  per  cent,  on  all 
the  moneys  or  property,  or  both  moneys  and  property,  in  any 
way  realized. 

By  the  agreement,  this  ten  per  cent,  is  to  be  paid  whether  the 
cause  be  compromised,  sold,  assigned  or  transferred  to  any  other 
party  or  parties,  or  settled.  Here  comes  in  the  ambiguous  part  of 
the  contract:  "  In  the  event  of  a  sale  or  transfer  of  the  claim, 
these  attorneys  were  to  be  paid  the  aforesaid  per  cent,  only  [*81] 
on  the  amount  of  consideration  money  or  property,  or  both, 
over  and  above  the  estimates  already  sued  on  by  Morgan,  that  is, 
if  the  said  estimates  shall  be  included  in  such  sale,  assignment  or 
transfer;  otherwise  the  said  per  cent,  is  to  be  upon  the  whole 
amount  as  aforesaid." 

It  is  very  clear  the  subject  matter  of  this  agreement  was  the 
action  of  covenant  and  nothing  else.  It  was  to  be  prosecuted  to 
its  final  termination,  unless  compromised.  But  whether  compro- 
mised or  not,  these  attorneys  were  to  be  paid  by  Morgan  out  of 
the  proceeds  realized,  each  five  per  cent,  of  the  whole  amount  of 
the  proceeds  realized,  making  in  all  ten  per  cent,  on  all  the  moneys 
or  property  in  any  way  realized,  and  this  ten  per  cent,  was  to  be 
paid,  whether  the  cause  —  the  action  of  covenant — be  compro- 
mised or  sold,  &c.,  or  settled. 
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The  estimates  being  sued  for  in  another  action,  these  attorneys 
were  to  be  paid  this  per  cent,  only  on  the  amount  of  the  consid- 
eration realized  in  compromising,  selling,  transferring  or  settling 
the  claim  depending  on  the  action  of  covenant,  but  if  in  making 
a  compromise,  sale,  transfer  or  settlement,  it  became  necessarj^ 
for  Morgan  to  adjust,  at  the  same  time,  his  claim  for  estimates, 
and  to  include  them  in  this  claim  in  the  action  of  covenant,  then 
the  per  cent,  of  the  attorneys  was  to  be  calculated  on  the  whole 
together,  but  if  the  estimates  were  not  included  in  the  sale, 
&c.,  the  per  cent,  was  to  be  calculated  on  the  whole  amount 
which  might  be  realized  from  the  action  of  covenant,  wliether 
that  action  was  compromised,  or  sold,  or  transferred,  or  settled  in 
any  manner. 

It  is  incumbent  on  the  attorneys  to  show  that  these  estimates 
were  included  in  the  final  recovery,  and  to  do  this,  the  defendant 
in  error  produces  the  proceedings  of  the  United  States  Court  at 
the  November  term,  1856,  where  these  two  actions  w^ere  pending, 
by  which  it  appears  these  attorneys  obtained  leave  to  change  their 
action  of  covenant  into  an  action  of  assumpsit,  on  payment  of 
all  the  costs  which  had  accrued  in  that  action,  and  to  dis- 
[■^82]  miss  the  actions  of  debt  and  covenant,  so  that  thenceforward 
the  only  action  pending  was  an  action  of  assumpsit,  in 
which  this  claim  for  estimates  was  counted  on  and  demanded. 

It  is  evident,  then,  the  amount  of  the  estimates  entered  into  the 
judgment  recovered  and  formed  a  part  of  the  claim  specified  in 
the  amended  declaration  in  assumpsit,  and  which,  at  that  time, 
was  the  only  declaration  on  file,  and  the  only  action  pending,  and 
in  w^hich  all  the  claims  of  Morgan  against  the  Railroad  Company 
were  included,  and  formed  the  basis  of  the  recovery.  This  being 
so,  we  see  no  impropriety  in  allowing  to  the  attorneys  their  per 
cent.,  for  it  is  the  plain  language  of  the  contract,  though  there  is 
some  reason  for  believing  their  services  for  the  recovery  of  these 
estimates  contracted  for  by  Morgan,  by  the  contract  of  October 
11,  had  been  actually  settled  up  and  paid  for,  and  the  payments 
indorsed  on  the  agreement,  yet  the  terms  of  the  contract  of  Octo- 
ber 21  sustain  the  attorneys  in  the  claim  they  now  make 'for  the 
per  cent,  on  the  estimates.  We  do  not  think  there  is  any  ground 
for  the  supposition  indulged  in  by  Peckham  in  his  answer  that 
on  the  surrender  of  the  receipts  for  three  hundred  dollars  paid 
these  attorneys,  and  the  payment  of  two  hundred  dollars  in 
addition  to  them,  the  agreement  of  October  21  was  no  longer 
eftectual.  There  is  certainly  no  proof  that  such  was  the  under- 
standing of  the  parties,  nor  is  there  any  reason  in  it,  for  without 
the  contract  of  October  21  continuing  efiectual,  the  attorneys 
would  have  no  existing  agreement  whatever  as  to  their  compen- 
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sation.     We  think  it  is  quite  evident  the  per  cent,  was  to  be 
calculated  on  these  estimates. 

Another  objection  is  tliat  the  court,  in  its  decree,  allowed  the 
attorneys  a  per  cent,  upon  certain  orders  theretofore  arawn  by 
Morgan  on  the  Railroad  Company,  in  payment  of  certain  of  his 
employees. 

These  orders  were  issued  before  the  excution  of  the  agreement 
of  October  21,  and  amounted  to  twenty -five  thousand  five  hundred 
and  fifty-four  dollars.  The  largest  order,  for  upwards  of 
$21,000,  was  dated  the  very  day  the  first  suit  in  debt  [^83] 
for  estimates  was  commenced,  namely,  on  the  13th  of 
October,  1856,  and  was  fully  paid  and  satisfied  to  the  holder  by 
the  Company.  The  other,  for  about  four  thousand  dollars,  was 
drawn  on  the  10th  of  December,  1855.  With  what  propriety 
these  attorneys  can  claim  a  per  cent,  on  the  amount  of  these 
orders,  we  are  at  loss  to  perceive.  The  money  was  not  "  realized  " 
to  ^Morgan  by  any  act  or  instrumentality  of  theirs.  The  plain 
import  of  the  contract  of  October  21,  is  that  they  were  to  iiave 
this  per  cent,  on  whatever  amount  of  money  or  property  should 
be  realized  through  and  by  means  of  the  services  they,  as  attor- 
neys, were  to  perform,  and  had  undertaken  to  perform.  Suppose 
Morgan  had  in  his  pocket  at  the  time  this  agreement  was  executed, 
(October  21,)  the  promissory  note  of  the  Company,  given  in  part 
payment  for  his  services  and  work,  could  the  attorneys,  under 
any  reasonable  construction  of  this  agreement,  claim  to  be  entitled 
to  a  per  cent,  on  the  amount  of  that  note?  We  think  not;  and 
the  claim  to  a  per  cent,  on  theseorders,  about  which  the  attorneys 
did  nothing,  and  nothing  was  "  realized  "  by  or  through  these 
orders,  by  any  act  of  theirs,  is  upon  no  better  foundation.  The 
court,  we  think,  erred  in  allowing  this  per  cent,  on  these  orders. 
The  amount  of  these  orders  was  deducted  from  the  amount  of  the 
recovery,  having  been  realized  by  Morgan  before  the  retainer  of 
these  gentlemen. 

It  is  further  urged  by  plaintifi's  in  error,  that  the  case  was 
abandoned  by  the  leading  counsel,  Mr.  Blackwell,  and  the  contract 
not  being  performed  by  the  parties  obligated,  that  fact  is  fatal 
both  to  the  original  and  supplemental  bill. 

The  contract,  it  is  apparent,  was  made  with  four  attorneys, 
three  of  whom  composed  a  firm,  and  it  was  for  the  services  of 
all  of  them.  One  of  them,  Mr.  Blackwell,  consented  to  terminate 
the  contract,  being  annoyed  by  the  importunities  of  Peckham, 
one  of  his  clients,  and  largely  interested  in  the  suits,  and  there  is 
strong  presumption  from  the  record  that  all  the  attorneys  acqui- 
esced in  the  abandonment  of  the  case,  as  not  one  of  them 
was  known  to  move  in  the  case  after  the  second  verdict  was  [^81] 
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set  aside.  The  abandonment  of  the  contract,  then  deprives  the 
parties  of  any  claim  under  it,  and  they  must  be  left  to  recover 
such  fees  and  compensation  as  they  were  reasonably  entitled  on  the 
basis  of  a  quanUim  meruit^  but  would  give  no  lien  on  this  or 
any  other  specific  fund.  There  is  evidence  sufficient  in  the  rec- 
ord to  show  that  these  attorneys,  from  Mr.  Blackwell  to  Mr. 
Andrick  inclusive,  after  Peckham  and  Morgan  had  called  to  their 
aid  other  counsel,  have  had  nothing  to  do  with  the  controversy 
until  the  fruits  of  a  recovery,  brought  about  and  finally  estab- 
lished by  other  counsel,  had  begun  to  be  developed.  They  then 
file  these  bills  in  chancery. 

The  withdrawal  of  Mr.  Blackwell  from  the  case  by  consent  of 
his  associates,  would  conclude  the  rights  of  the  associates  under 
the  contract.  When  a  party  engages  the  services  of  a  particular 
lawyer,  or  of  an  association  of  lawyers,  he  is  entitled  to  the  ser- 
vices of  every  one  of  them,  and  if  one  abandons  the  retainer  with 
the  assent  of  the  others,  express  or  implied,  or  they  attempt  to 
supply  his  place  with  another  attorney  of  equal  or  superior  qual- 
ifications, it  will  be  no  performance  of  the  contract.  It  is  a  per- 
sonal duty  and  trust  which  cannot  be  delegated  or  performed  by 
another.  Cornelius  v.  Wash^  Breese  (New  Ed.)  98.  As  to  the 
retainer  being  a  joint  and  continuing  contract,  and  the  efiect  and 
consequences  thereof,  see  Walker  y.  Goodrich^  16  111.  341;  Smyth 
V.  Harvie  et  al.^  31  ib.  62. 

It  surely  cannot  be  urged  by  defendant  in  error,  that  he  had  a 
right  to  give  up  the  case  because  his  clients  had  employed  other 
counsel.  Something  depends  on  the  manner  in  which  such  a 
thing  is  done,  but  in  general  it  is  a  great  advantage  to  have  as 
an  associate,  no  matter  how  distinguished  the  attorney  first 
retained  may  be,  another  no  less  distinguished.  We  do  not  think 
the  employment  by  Morgan  and  Peckham  of  other  attorneys, 
justified  defendant  in  error  and  his  associates  in  their  abandon- 
ment of  the  case,  or  was  cause  of  complaint  on  their  part.  There 
is  no  formal  dismissal  of  these  attorneys  shown,  but  there  is 
shown  a  clear  and  unequivocal  abandonment  by  the  leading 
[^85]  counsel,  declared  not  only  in  open  court,  but  to  several 
difierent  persons.  We  think  the  evidence  greatly  prepon- 
derates in  favor  of  the  position  that  there  was  an  abandonment 
by  all  the  associates,  after  the  employment  of  other  counsel  by 
Morgan  and  Peckham,  and  which  employment  did  not  justify 
the  abandonment. 

Another  objection  is  made  by  the  plaintifi's  in  error,  that  this 
contract,  on  which  a  joint  action  would  lie,  was  split  up,  and  it 
is  insisted,  for  the  purpose  of  making  witnesses  out  of  the  several 
associates  for  each  other  and  it  is  insisted  that  it  is  illegal  and 
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improper  for  a  party  to  be  a  witness  and  an  attorney  in  the  sanae 
case.  In  this  case  Andrick  is  really  testifying  in  support  of  his 
own  interest,  as  Roberts  was  testifying  to  support  his  (#^n  claim 
in  the  Andrick  case,  for  the  cases  rest  on  the  same  bottom. 

We  are  not  advised  that  it  is  contrary  to  any  statute,  or  to 
any  maxim  of  the  common  law,  to  make  the  attorney  in  a  cause 
a  witness  in  the  cause  he  is  managing.  This  is  a  matter  which 
appeals  to  the  professional  pride  of  an  attorney,  and  his  sense  of 
his  true  position  and  duty.  In  the  English  courts,  in  several 
cases,  it  was  held  that  an  attorney  cannot  appear  in  the  same 
cause  in  the  double  capacity  of  witness  and  advocate,  and  it  has 
been  so  ruled  in  Pennsylvania  and  in  Iowa,  on  the  circuit.  In 
Indiana  it  was  held  by  Judge  McDonald,  now  United  States 
District  Judge,  that  an  attorney  in  a  cause  could  not  be  permit- 
ted to  testify  to  the  general  merits  of  the  case.  In  Frear  v. 
Drinker^  8  Penn.  State  Reports,  521,  the  court  said  that  it  was 
a  highly  indecent  practice  for  an  attorney  to  cross-examine  wit- 
nesses, address  the  jury  and  give  evidence  himself  to  contradict 
the  witness — that  it  was  a  practice  to  be  discountenanced  by 
court  and  counsel — that  it  was  sometimes  indispensable  that  an 
attorney,  to  prevent  injustice,  should  give  evidence  for  his  client. 
It  however  leads  to  abuse,  but  at  the  same  time  there  was  no  law 
to  prevent  it.  All  the  court  can  do  is  to  discountenance  the 
practice,  and  when  the  evidence  is  indispensable,  to  recommend 
to  the  counsel  to  withdraw  from  the  cause. 

This  subject  has  engaged  the  attention  of  other  courts, 
and  of  this  court,  and  however  indecent  it  may  be  in  prac- 
tice for  an  attorney  retained  in  a  case  and  managing  it,  to  be  a  wit- 
ness also,  we  cannot  say  he  is  incompetent,  and  must  leave  him  to 
his  own  convictions  of  what  is  right  and  proper  under  such  circum- 
stances. '^Western  Law  Magazine^  \^1.  We  do  not  consider 
that  the  counsel  in  these  cases  occupied  the  position  of  counsel 
and  witness.  Neither  of  them  appear  as  counsel,  but  we  deem 
the  remarks  we  have  made  on  this  point  as  not  inappropriate, 
inasmuch  as  this  double  capacity  has  been  not  unfrequently 
assumed  in  the  courts  of  this  State,  and  we  think  proper  to 
express  our  disapprobation  of  it.  We  think,  on  a  careful  con- 
sideration of  all  the  facts  and  circumstances  of  this  case,  that  the 
abandonment  of  the  case  by  the  leading  counsel,  with  the  implied 
assent  of  all  of  them,  relieved  the  case  from  the  contract,  and 
whatever  claim  for  services  rendered  this  defendant  and  his  asso- 
ciates may  have,  must  be  made  the  subject  of  a  qvanUim  meruit^ 
with  a  lien  on  this  specific  fund,  Beach  having  taken  the  assign- 
ment subject  to  this  claim.  The  allowance  of  a  per  cent,  on  the 
amount  of  the  orders  Morgan  had  himself  negotiated  was  wrong, 
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and  the  decree  was  wrong,  allowing  the  full  amount  claimed  for 
services.  For  the  reasons  given,  the  decree  must  be  reversed 
and  the  cause  remanded,  the  defendant  in  error  being  allowed 
to  show  what  he  reasonably  deserved  to  have  for  his  professional 
services. 

Decree  reversed. 


[*87]  EioHAKD  P.  Morgan  et  al. 

V. 

Louis  M.  Andriok. 

Writ  of  Error  to  the  Superior  Court  of  Chicago. 

Messrs  Arrington  and  Dent,  for  the  plaintiffs  in  error. 

Mr.  S.  B.  GooKiNS,  for  tiie  defendant  in  error. 

Mr.  Justice  Breese:  This  case  being  in  all  respects  the  same 
as  the  preceding  case  of  Morgan  et  aL  v.  Roberts^  the  decree  is 
reversed  and  the  cause  remanded,  with  leave,  as  therein  stated. 

Decree  reversed. 


John  H.  Webber  et  al. 

V, 

Jacob  E.  Brown. 

1.  Instructions  —  should  not  he  misleading.  An  instruction  may  be 
abstractly  correct  iu  view  of  tlie  rights  of  certain  persons,  yet  if  it  have  a  ten- 
dency to  mislead  the  jury,  in  reference  to  the  rights  of  the  immediate  parties 
to  the  suit,  it  will  be  erroneous. 

2.  Bo,  upon  the  trial  of  the  right  of  property  in  a  lot  of  wheat,  between  a 
creditor  of  A.  and  one  B.,  who  claimed  the  property  as  having  been  raised 
on  his  own  land  by  his  tenant,  to  whom  the  land  had  been  rented  by  A.,  as 
agent  of  B.,  the  court  instructed  the  jury,  for  the  claimant,  that  if  A.  rented 
the  land  in  question  to  third  parties,  and  as  agent  of  B.,  and  the  wheat  in 
question  was  raised  by  virtue  of  said  renting,  and  belonged  to  B.,  then  they 
must  find  for  the  claimant.  It  was  held,  that  although  the  instruction  would 
have  been  unobjectionable  as  between  the  parties  to  the  lease,  yet  it  was  erro- 
neous as  between  the  parties  to  this  proceeding,  because  of  its  tendency 

1*88]   to  mislead  the  jury  by  giving  them  the  impression  that  the  renting  of 
the  land  by  A.  in  the  name  of  B.  settled  the  question  of  the  title  to  the 
rent  wheat,  when  the  creditor  claimed  the  land  was  A's. 

3.  Right  op  property — the  claim  may  he  made  hy  an  agent.  Making  the 
claim  to  property  which  has  been  levied  upon  is  merely  an  act  in  pais,  and 
may  be  performed  by  an  ordinary  agent.  Such  an  act  is  not  embraced  in 
the  rule  laid  down  in  Rohh  v.  Smith,  3  Scam.  47,  that  a  person  cannot  com- 
mence  or  prosecute  a  suit  as  "  agent "  for  another,  but  only  as  an  attorney 
at  law. 
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Writ  of  Error  to  the  Circuit  Court  of  Livingston  County; 
the  Hon.  Charles  E.  Stark,  Judge,  presiding. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  Court. 

Messrs.  Wood  and  Long,  for  the  plaintiffs  in  error. 

Messrs.  Harding  and  Payson,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court. 

This  was  a  trial  of  the  right  of  property,  which  had  been  levied 
on  by  virtue  of  an  execution  in  favor  of  Webber,  against  one 
Thomas  Y.  Brown,  and  which  was  claimed  by  his  son,  Jacob  E. 
Brown.  The  property  in  question  was  a  parcel  of  wheat  raised 
in  the  year  1863,  on  a  piece  of  land  claimed  by  said  Jacob  E. 
Brown,  and,  when  levied  on,  was  in  a  granary  on  the  farm,  a 
part  of  it  being  the'landlord's  share  of  a  cro]3  raised  by  tenants. 

The  evidence  showed  that  the  land  had  been  bought  in  1855, 
of  the  Illinois  Central  Railroad  Company,  by  Thomas  Y.  Brown, 
the  defendant  in  the  execution,  and  the  Secretary  of  the  Land 
Department  of  the  Company  testified  that  all  the  purchase  money 
had  been  paid,  but  no  deed  had  ever  been  made,  and  the  Com- 
pany had  no  knowledge  that  the  contract  had  ever  been  assigned. 
The  evidence  further  shows  that  the  defendant  in  the  execution 
moved  on  to  the  land  seven  or  eight  years  before  the  commence- 
ment of  the  suit,  and  with  his  family  had  ever  since  occupied  it  up 
to  the  time  of  the  trial — that  his  son,  the  claimant  of  the 
wheat,  had  lived  with  his  father  from  the  time  the  latter  ["^89] 
moved  on  to  the  land  until  the  son  went  into  the  army  in 
1862,  and  that  the  son  was,  at  the  time  of  the  trial,  about 
twenty-five  years  old,  and  unmarried. 

The  only  evidence  upon  which  the  claim  of  the  son  to  the 
property  was  based,  was  that  the  father,  professing  to  act  as 
agent  for  the  son,  had  rented  the  land,  upon  which  a  part  of  the 
wheat  was  raised,  to  the  tenant  who  raised  it,  in  the  son's  name. 
The  witness,  on  cross-examination,  further  testified  that  in  the 
spring  of  1860  he  was  called  to  witness  a  contract  between  the 
father  and  the  son — that  the  contract  was  not  in  writing,  and 
was  as  follows: 

"Thomas  Y.  Brown  told  Jacob  E.  Brown,  that  he  had  lost  all 
he  had,  and  expected  that  he  would  be  obliged  to  give  up  the 
land  to  the  Bailroad  Company;  and  that  he  wanted  to  give  up 
the  premises  to  Jacob  E.  Brown ;  and  all  that  was  raised  on  the 
premises,  over  and  above  the  support  of  the  family,  was  to  go  to 
Jacob  E.  Brown."  The  witness  further  testified  that  he  had 
worked  the  land  since  1859  in  the  son's  name.  There  was  no 
evidence  that  any  consideration  had  ever  been  paid  by  the  son  to 
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to  the  father,  or  that  he  was  able  to  pay  any,  or  that  the  contract 
with  the  Railroad  Company  had  ever  been  assigned  to  the  son, 
or  that  any  contract,  either  written  or  verbal,  had  ever  been  made 
between  them,  since  what  the  witness  calls  a  contract  manifestly 
is  none.  This  is  so  plain  an  attempt  to  place  property  beyond 
the  reach  of  creditors,  that  it  needs  no  comment  beyond  the 
naked  statement  of  the  facts. 

If  the  case  should  be  again  tried,  the  third  instruction,  which 
was  as  follows,  should  not  be  given: 

3.  "  If  the  jury  believe,  from  the  evidence,  that  Thomas  Y. 
Brown  rented  the  land  in  question  to  third  parties,  and  as  the 
agent  of  Jacob  E.  Brown,  and  the  wheat  in  question 'was  raised 
by  virtue  of  said  renting,  and  belonged  to  said  Jacob  E.  Brown, 
then  the  jury  will  lind  lor  the  claimant." 

As  between  the  parties  to  the  lease,  the  instruction  would  not 

have  been  objectionable;  but  in  this  suit  it  would  tend  to  mislead 

the  jury,  by  giving  them  the  impression  that  the  renting  of 

[*90]    the   land  by  Thomas  Y.  Brown  in  the  name  of  his  son, 

settled  the  question  of  the  title  to  the  rent  wheat.     It  was 

of  but  little  importance  in  whose  name  the  land  was  rented. 

The  point  made  by  counsel  for  the  plaintiff  in  error,  that  the 
claim  to  this  property  could  not  be  made  by  Thomas  Y.  Brown 
as  agent  for  his  son,  but  should  have  been  made  by  the  claimant 
in  person,  or  by  an  attorney  at  law,  is  not  well  taken.  The  case 
of  Hitt  V.  Smithy  3  Scam.  47,  does  not  apply.  The  court  there 
held  that  a  suit  in  a  court  of  record  must  be  commenced  by  the 
party  in  his  proper  person,  or  by  an  attorney  at  law,  and  that  he 
could  not  prosecute  by  an  agent.  The  making  claim  to  this 
property,  however,  was  merely  an  act  in  jpais^  and  might  be  per- 
formed by  an  ordinary  agent. 

Because  the  verdict  was  against  the  evidence,  and  the  third 
instruction  for  the  claimant  wrong,  the  judgment  of  the  Circuit 
Court  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Edward  Hempstead 

John  W.  Humphrey. 

1.  Judgments — hy  confession — wi^on  what  grounds  they  will  he  set  aside^  or 
opened  to  let  in  a  defense.  A  judgment  entered  by  confession  in  vacation  upon 
a  note,  more  tlian  a  year  and  a  day  after  its  maturity,  will  not  be  set  aside,  or 
the  defendant  let  in  to  make  liis  defense,  merely  because  there  was  no  evi- 
dence filed  that  the  defendant  was  still  living,  and  that  the  ddbt,  or  a  portion 
of  it,  remained  unpaid,  and  no  order  of  a  judge  was  obtained  for  the  entry  of 
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the  judgment.     In  addition  to  the  want  of  such  proof,  or  an  order  of  a  judge, 
it  must  appear  that  the  defendant  has  a  meritorious  defense. 

2.  Former  decision — overruled.  The  case  of  Hinds  v.  Hopkins,  28  111. 
350,  on  this  subject,  is  overruled.  ^ 

Appeal  from  the  Circuit  Court  of  Stephenson  County;  ^^^^^■^ 
the  Hon.  Benjamin  R.  Sheldon,  Judge,  presiding.  L       -^ 

The  case  is  sufficiently  stated  in  the  opinion  of  the  Court. 

Mr.  J.  A.  Crain,  for  the  appellant. 

Messrs.  Bailey  and  Brawley,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

This  was  a  judgment  by  confession  in  vacation  on  a  note, 
more  than  a  year,  and  a  day  after  its  maturity.  Tliere  was  no 
evidence  filed  that  the  defendant  was  living,  and  that  the  debt, 
or  a  portion  of  it,  was  due,  nor  was  an  order  of  a  judge  obtained 
fdr  the  entry  of  a  judgment.  At  the  ensuing  term  of  the  court 
a  motion  was  entered  to  vacate  and  set  aside  the  judgment  for 
the  want  of  such  proof,  which  motion  was  allowed. 

In  the  case  of  Hinds  v.  Hopkins.,  28  111.  350,  it  was  held  that 
it  was  necessary,  these  several  steps  being  requisite  in  the  prac- 
tice of  the  British  common  law  courts,  that  a  similar  practice 
should  obtain  in  our  courts,  under  the  common  law  as  adopted 
in  this  State.  The  court  below,  no  doubt,  was  governed  by  that 
decision  in  allowing  the  motion  in  this  case.  But  at  the  April 
term,  1864,  in  the  case  of  Rising  v.  Brainard,  reported  in  36 
111.,  on  more  mature  reflection  we  became  satisfied  that  the  prac- 
tice was  not  properly  stated  in  the  case  of  Hinds  v.  Hopkins., 
and  the  rule  was  modified.  It  was  there  held  that  in  addition  to 
the  want  of  such  an  affidavit  or  order  of  a  judge,  it  must  appear 
that  the  defendant  has  a  legal  or  equitable  defense.  It  was  said 
that  "  this  court  will  not  reverse  a  judgment  on  the  sole  ground 
that  no  affidavit  was  filed  showing  that  the  defendant  was  alive, 
and  that  the  debt  was  due." 

If  it  is  insufficient  ground  of  reversal,  it  would  follow  that  the 
court  below  should  not  set  aside  the  judgment.  But  when  it  ^:^ai^-^ 
appears  that  the  defendant  has  a  meritorious  defense,  every  L  -• 
principle  of  justice  and  reason  requires  that  the  judgment  should 
be  opened,  and  the  defendant  let  in  to  make  his  defense.  The 
judgment  being  entered  without  notice  to  the  defendant,  and  a 
writ  of  error  prohibited  from  being  brought  directly  on  the 
judgment,  unless  the  court  should  entertain  such  a  motion  the 
defendant  could  only  obtain  relief  in  equity,  And  the  Circuit 
Court  having  power  over  its  orders   until  the  court  adjourns, 
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after  tliey  are  entered,  no  reason  is  perceived  why  the  court,  in 
the  furtherance  of  justice,  may  not  open  such  a  judgment  and 
let  in  a  defense. 

The  errors  in  this  case  were  of  the  character  that  are  released 
by  the  statute  on  a  confession  of  judgment.  The  judgment  of 
the  court  below  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Fisher  &  Haines 

JS'oEL  B.  Meek. 

1.  Witness — credibility — by  what  evidence  it  may^  be  questioned.  In  an  action 
of  trover  for  a  promissory  note,  the  defendant  insisted  that  the  note  was 
placed  in  his  hands  as  collateral  security  for  an  execution  which  he,  as  sheriff, 
held  against  the  owner  of  the  note,  and  offered  in  evidence  a  letter  of  the 
agent  of  the  owner  who  placed  the  note  in  his  hands,  stating  such  to  have 
been  the  purpose  for  which  it  was  given  him.  The  writer  of  the  letter  had 
sworn  upon  the  trial,  denying  that  the  note  was  delivered  as  collateral,  and  it 
was  held,  his  letter  was  competent  to  weaken  that  part  of  his  testimony,  and 
admissible  for  that  purpose,  if  for  no  other. 

3.  Evidence — a  party  cannot  make  evidence  for  himself.  A  letter  written 
by  the  attorney  of  the  plaintiff  in  the  execution  to  the  sheriff,  after  the  note 
came  to  the  sheriff's  hands,  relating  to  the  manner  in  which  the  note  should 
be  held,  and  his  reply  thereto,  would  be  inadmissible  in  behalf  of  the  sheriff, 
on  the  trial  of  such  a  case,  because  that  would  be  making  evidence  by  the 
party  himself. 

3.    Lien  upon  collaterals — whether  waived.    Where  a  promissory 
[*93]   note  is  placed  in  the  hands  of  a  sheriff  as  collateral  security  for  an  exe- 
cution which  he  holds  against  the  owner  of  the  note,  an  attempt  by 
the  sheriff  to  hold  the  note  under  a  void  levy  of  the  execution  upon  it  will 
not  operate  as  a  waiver  of  the  lien. 

4.  Practice — special  plea  not  replied  to — the  effect  thereof  Where  the  gen- 
eral issue  is  pleaded  in  trover,  and  a  special  plea,  the  fact  that  the  latter  was 
not  replied  to  cannot  work  any  injury  to  either  party,  as  under  the  general 
Issue  every  fact  which  could  be  specially  pleaded,  could  be  given  in  evidence ; 
and  it  would  be  presumed  that  was  done.  That  would  be  a  waiver  of  the 
replication. 

"Writ  of  Error  to  the  Circuit  Court  of  Peoria  County;  the 
Hon.  Marion  Williamson,  Judge,  presiding. 

This  was  an  action  of  trover  commenced  in  the  Circuit  Court 
of  Woodford  County,  by  Fisher  and  Haines  against  JSToel  B. 
Meek,  to  recover  the  value  of  a  certain  promissory  note.  The 
cause  was  removed  into  the  Circuit  Court  of  Peoria  County, 
upon  change  of  venue,  wliere  a  trial  resulted  in  a  verdict  and 
judgment  for  the  defendant;  and  thereupon  the  plaintiffs  sued 
out  this  writ  of  error. 

The  circumstances  upon  which  the  alleged  errors  arise  are 
sufficiently  stated  in  the  opinion  of  the  court. 
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Mr.  S.  D,  PuTEEBAUGH,  for  the  plaintiffs  in  error. 

Messrs.  McCuLL(;oH  and  TAoaART,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  trover  in  the  Peoria  Circuit  Court,  for 
a  certain  promissory  note  executed  by  one  Phelps  and  Way,  to 
the  plaintiffs  in  error,  for  seven  hundred  and  twenty-seven  dol- 
lars and  thirty-seven  cents,  and  dated  December  15,  1858.  On 
the  trial  there  was  a  verdict  and  judgment  for  the  defendant. 
It  appears  from  the  record,  that  plaintififs  in  error  were  the  judg- 
ment debtors  of  one  Goodheart,who  had  placed  an  execution 
in  the  hands  of  the  defendant,  then  sheriff,  issued  on  this  [^"94] 
judgment.  One  Howard  being  the  security  of  plaintiffs 
on  the  note,  for  which  this  judgment  was  rendered,  had  in  his 
possession,  delivered  to  him  by  plaintiffs,  this  note  for  collec- 
tion, and  to  apply  the  proceeds  on  this  execution.  When  the 
defendant  came  to  him  with  the  execution,  and  demanded  the 
monfey  or  property  to  satisfy  it,  Howard  handed  this  note  to  the 
sheriff,  who  received  it,  as  Howard  testifies,  with  the  under- 
standing that  defendant  was  to  hold  it,  and  indorse  on  it,  such 
amounts  as  he,  Howard,  might  collect  from  the  makers  of  the 
note.  This  was  about  the  first  of  March,  1859.  In  May  follow 
ing,  Howard  demanded  the  note  of  defendant,  who  refused  to 
give  it  up,  alleging  he  had  levied  on  it  under  Goodheart's  execu- 
tion. The  weight  of  evidence  is,  that  if  the  note  had  been  deliv- 
ered to  Howard  at  this  time,  he  could  have  collected  it  of  the 
makers,  and  it  was  for  this  purpose  he  demanded  it  of  the 
defendant. 

The  defendant  had  indorsed  on  the  execution  a  levy  on  this 
note,  and  afterwards  pasted  a  slip  of  paper  over  the  levy,  and 
returned  the  execution  not  satisfied.  He  made  no  effort  himself 
to  collect  the  money,  nor  would  he  surrender  it  to  Howard,  from 
whom  he  received  it,  that  he  might  collect  it.  After  the  makers 
had  become  insolvent,  the  defendant  returned  the  execution  as 
above  stated,  the  defendant  then  claiming  that  he  held  the  note 
only  as  collateral  security  for  the  payment  of  the  Goodheart 
execution. 

The  questions  then  arise,  had  the  defendant  a  lien  on  the  note 
as  collateral  security  for  the  payment  of  this  execution?  and  if 
he  had,  whether  it  was  not  lost,  by  claiming  to  hold  it  by  virtue 
of  a  levy  upon  it? 

To  prove  the  position  that  the  defendant  held  the  note  as  col- 
lateral   security,   a   letter  of  Howard  to    the  defendant,   dated- 
January  25,  1859,  was  permitted  to  be  read  to  the  jury,  against 
the   objections  of  the  plaintiffs.     In  that  letter  Howard  says, 
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"  I  called  on  Haines  this  morning,  and  he  authorized  me  to  send 
the  note  to  you  as  collateral,"  &c.  Howard  had  sworn  on 
[*95]  the  trial,  expressly  denying  the  note  was  delivered  as  col- 
lateral. If  for  no  other  purpose,  this  letter  was  compe- 
tent to  weaken  that  part  of  his  testimony,  and  admissible  for  that 
purpose,  if  for  no  other.  From  the  character  of  the  entire 
transaction,  the  authority  of  Howard  to  write  this  letter  might 
well  be  presumed,  even  against  his  own  testimony  that  he  had  no 
authority  to  write  it. 

The  next  question  arises  upon  the  letters  of  McCulloch,  the 
attorney  of  Goodheart,  to  the  defendant,  and  his  replies.  The 
last  letter  of  McCulloch  is  dated  May  14,  1859,  long  after  the 
note  was  placed  in  the  hands  of  the  defendant,  and  was  there- 
fore, res  inter  alios  aota,  and  inadmissible.  It  was  making 
evidence  by  the  party  himself,  and  calculated  to  mislead  the 
jury.  It  was  to  be  proved  by  competent  evidence,  whether  the 
note  was  taken  as  collateral  or  not. 

The  fact  that  one  of  the  special  pleas  was  not  replied  to,  can 
not  work  any  injury  to  either  party,  as  under  the  general  issue, 
every  fact  which  could  be  specially  pleaded,  could  be  given  in 
evidence,  and  it  is  to  be  presumed  this  course  was  pursued.  This 
would  be  a  waiver  of  the  replication.  If  the  note  was  held  by 
the  defendant  as  a  pledge,  or  as  a  collateral,  we  do  not  think  this 
claim  was  waived  by  claiming  it  under  a  void  levy,  which  the 
levy  was,  in  this  case. 

Admitting  the  McCulloch  letter  in  evidence,  was  an  error 
which  must  reverse  the  judgment.  The  judgment  is  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


[*96]  Lewis  Umlauf 

V. 

Geoege  W.  Bassett. 

1.  New  Trials — verdict  contrary  to  evidence.  Where  the  evidence  of  cer- 
tain  facts  is  indistinct  and  obscure,  but  is  such  that  a  jury  may  in  reason  find 
a  verdict,  whether  it  be  for  the  plaintiff  or  defendant,  courts  are  not  inclined 
to  disturb  it. 

2.  Parties  who  allow  their  cases  to  become  clouded  from  neglect  of  a 
proper  elucidation  of  the  facts  cannot  expect  this  court  to  set  aside  a  verdict 
upon  conjecture. 

3.  Agistors  of  Cattle — what  degree  of  care  required  of  them.  Agistors 
of  cattle  are  only  bound  to  the  exercise  of  ordinary  care. 

Appeal  from  the  Circuit  Court  of  LaSalle  County. 

This  was  an  action  of  assumpsit,  instituted  by  George  W. 
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Bassett  against  Lewis  Umlauf,  in  the  court  below,  to  recover 
commissions  for  selling  certain  land,  and  compensation  for  pas- 
turing a  mare  and  colt  belonging  to  Umlauf.  The  declaration 
consisted  of  the  common  counts,  to  which  the  defendant  hied 
pleas  of  general  issue  and  set-off;  the  third  and  fourth  pleas  set- 
ting forth  a  contract  of  bailment  between  the  parties  for  the 
keeping  of  the  mare  and  colt  at  a  certain  hire;  also,  a  breach  of 
contract  by  plaintiff,  in  suffering  the  escape  of  the  mare  and 
colt,  by  which  the  mare  was  killed.  The  evidence  introduced 
consisted  mainly  of  the  letters  which  had  passed  between  the 
parties  with  reference  to  the  sale  of  the  land  and  the  loss  of  the 
mare,  and  it  is  substantially  set  forth  in  the  opinion  of  the  Court. 
The  issues  were  found  and  tried  by  the  jury,  who  returned  a 
verdict  for  plaintiff*  for  $175,  and  thereupon  the  defendant 
appealed  to  this  court.  No  exception  is  taken  to  the  rulings 
of  the  court  below,  but  a  reversal  is  asked  solely  upon  the 
ground  that  the  verdict  was  against  the  evidence. 

Mr.  Lewis  Umlauf,  pro  se,  appellant.  [*97j 

Mr.  D.  P.  Jones,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  Bassett  against 
Umlauf,  to  recover  commissions  for  selling  a  quarter  section  of 
land,  and  compensation  for  pasturing  a  mare  and  colt  belonging 
to  Umlauf.  The  jury  gave  the  plaintiff  a  verdict  of  $175,  which 
was  undoubtedly  made  up  on  a  basis  of  $160  commissions  and 
$15  for  the  pasturage. 

The  appellant,  in  arguing  the  case  jpro  se,  takes  no  exception 
to  the  ruling  of  the  court  below  in  regard  to  the  instructions,  but 
asks  a  reversal  of  the  judgment  on  the  single  ground  that  the 
verdict  was  against  the  evidence.  The  case  is  certainly  involved 
in  considerable  obscurity.  The  arrangement  was  that  Bassett 
was  to  have  what  he  could  get  for  the  land  over  $20  per  acre. 
He  sold  to  one  Druitt  for  $21  per  acre.  In  his  letter  of  February 
17th,  to  Umlauf,  before  the  sale  was  consummated,  he  speaks  of 
Druitt's  intention  to  pay  Umlauf  $800  in  hand,  and  give  him  a 
note  and  mortgage  for  $1,200,  and  says  Druitt  will  pay  the  small 
balance  coming  to  himself  in  a  few  weeks,  for  which  he  proposes 
to  take  his  note,  which  he  says  he  considers  good.  In  his  letter 
of  February  20th,  he  says  Druitt  will  pay  Umlauf  $1,000  and 
give  his  mortgage  for  the  same  sum.  These  letters  certainly 
indicate  that  as  the  sale  of  the  land  was  for  $3,360,  and  as  Druitt 
assumed  an  outstanding  mortgage  of  $1,200,  leaving  $2,000  to  go 
to  Umlauf,  the  remaining  $160  of  the  purchase  money  which  was 
to  go  to  Bassett  as  commissions,  he  was  to  receive  directly  from 

75 


98-99  Johnson  et  al.  v.  Baker.  [April  T. 

Syllabus. 

Druitt,  and  that  this  was  the  "  small  balance  "  referred  to  in  the 
first  letter,  for  which  he  was  to  receive  Druitt's  note.  On  the 
other  hand,  Druitt  swears  that  he  bought  the  land  at  $21  per  acre, 
and  that  he  paid  the  money  to  Umlauf.     It  was  probably  on  this 

evidence  that  the  jnrj  found  their  verdict.  It  cannot  be 
[*98]    said  that  it  is  against  the  evidence.     Indeed,  the  case  is  one 

of  that  class  in  which  a  court  would  feel  disinclined  to 
disturb  the  verdict,  whether  found  for  the  plaintiff  or  defendant. 
If  Druitt  did  in  fact  pay  the  $160  to  Bassett,  or  give  him  his  note 
for  that  sum,  Umlauf  should  have  shown  this  on  the  cross-exami- 
nation of  Druitt.  All  doubt  could  have  been  removed  by  a 
proper  examination  of  that  witness,  and  of  Stout,  through  whom 
the  business  seems  to  have- been  partly  transacted,  and  who  was 
also  on  the  stand  as  a  witness.  If  parties  will  not  remove  a  cloud 
from  their  own  cases,  when  they  can  so  easily  do  so,  they  can 
hardly  expect  the  court  to  set  aside  the  verdict  upon  conjecture. 

As  to  the  other  branch  of  the  case,  it  appears  that  the  mare 
and  colt  escaped  from  the  pasture,  and  the  mare  was  killed.  The 
plaintiff  in  error  insists  that  Bassett  should  respond  in  damages; 
but  agistors  of  cattle  are  only  bound  to  the  exercise  of  ordinary 
care,  and  the  record  shows  no  want  of  this  on  the  part  of  Bassett. 
We  must  affirm  the  judgment. 

Judgment  affirmed. 


Olof  Johnson  et  al, 

V. 

Jonathan  H.  Baker. 

1.  Process — from  justices  of  the  peace  —  time  of  service  required  —  and  of 
the  effect  of  insufficient  service.  The  statute  requires  that  a  summons  issued  by 
a  justice  shall  be  served  at  least  three  days  before  the  trial,  and  where  it 
appears  a  trial  was  had  upon  a  shorter  notice  than  that,  unless  there  was  an 
appearance  by  the  defendant,  the  justice  will  have  failed  to  acquire  jurisdic- 
tion of  his  person,  and  any  judgment  rendered  against  him  will  be  absolutely 
void,  and  may  be  questioned  in  any  other  proceeding,  direct  or  collateral. 

3.     So  where  a  transcript  of  a  judgment  rendered  by  a  justice  of  the  peace 

was  filed  in  the  oflBce  of  the  Clerk  of  the  Circuit  Court,  and  an  execution 

[*99]   was  issued  thereon,  which  was  levied  upon  lands,  and  the  lands  were 

sold  in  pursuance  of  such  levy,  it  appearing  that  the  summons  issued 

by  the  justice  was  served  only  two  days  before  the  judgment  was  rendered, 

the  judgment  and  all  proceedings  under  it  were  held  void. 

3.  Judgment  creditors  —  redeeming  from  a  prior  execution  sale  —  of  what 
they  must  take  notice.  And  a  junior  judgment  creditor  redeeming  from  such  a 
sale,  and  becoming  the  purchaser  in  pursuance  of  such  redemption,  will 
acquire  no  title  to  the  premises.  The  prior  sale  being  void,  his  redemption 
and  sale  based  thereon  will  also  be  void. 

4.  A  judgment  creditor,  seeking  to  redeem  under  such  circumstances,  will 
be  held  to  have  notice  of  what  the  record  shows,  that  the  justice  had  no  juris- 
diction. 
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5.  Forcible^  DETAINER  —  of  the  emdence  required — title  not  in  question. 
Prior  to  the  passage  of  the  amendatory  act  of  1861,  the  title  to  land  could  not 
be  inquired  into  for  any  purpose  in  this  action;  nor  is  the  law  different  now. 

6.  But  where  the  plaintiff  seeks  to  recover  under  the  provisions  of  that  act, 
as  a  purchaser  at  a  sheriffs  sale  under  execution,  he  must  show  a  valid  judg- 
ment,  an  execution,  and  a  deed  for  the  premises  on  a  sale  by  the  sheriff  under 
such  a  judgment. 

7.  And  if  the  plaintiff  professes  to  derive  his  right  to  recover  as  a  purchaser 
at  a  sale  based  upon  a  redemption  by  a  judgment  creditor  from  a  prior  sale  on 
execution,  the  validity  of  the  judgment  under  which  the  prior  sale  was  had 
may  be  inquired  into,  to  ascertain  whether  it  is  not  void  for  want  of  jurisdic- 
tion in  the  court  in  which  it  was  rendered. 

8.  And  such  an  inquiry  is  not  a  trial  of  the  title  to  the  premises,  but  is 
simply  requiring  the  plaintiff  to  show  that  his  purchase  was  a  legal  and  valid 
one;  and  that  being  shown,  the  defendant  will  not  be  permitted  to  show  an 
outstanding  title  or  in  any  manner  try  the  validity  of  the  title. 

Writ  of  Error  to  the  Circuit  Court  of  Henry  County ;  the 
Hon.  Ira  O.  Wilkinson,  Judge,  presiding. 

This  was  an  action  of  forcible  detainer,  commenced  before  a 
justice  of  the  peace  in  Henry  County,  by  Olof  Johnson  and 
Samuel  Hemington,  against  Jonathan  H.  Baker.  The  cause  was 
removed,  by  appeal,  into  the  Circuit  Court,  where  a  trial  resulted 
in  a  verdict  and  judgment  for  the  defendant.  The  plaintiffs 
thereupon  sued  out  this  writ  of  error. 

The  facts  of  the  case  appear  in  the  opinion  of  the  Court. 

Mr.  John  I.  Bennett,  for  the  plaintiffs  in  error.  [*100] 

Messrs.  Frost  and  Shallenberger,  for  the  defendant  in  error. 
Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the  Court: 

In  this  case  plaintiffs  in  error  claim  the  right  to  recover,  under 
the  act  of  1861,  amending  the  forcible  entry  and  detainer  law. 
They  recovered  a  judgment  in  the  Henry  Circuit  Court  for  the 
sum  of  $214.15  against  defendant  in  error.  An  execution  was 
issued,  and  levied  upon  the  premises  in  controversy,  and  they 
were  redeemed  from  a  previous  sale  by  the  sheriff',  on  an  execu- 
tion issued  upon  a  transcript  of  a  judgment  from  the  docket  of  a 
justice  of  the  peace,  filed  in  the  Circuit  Clerk's  office,  which  was 
in  favor  of  Ezekiel  Husted,  and  against  defendant  in  error. 
After  the  redemption,  when  the  property  was  offered  for  sale,  no 
person  bid  more  than  tlie  amount  paid  to  redeem,  and  the  sheriff 
struck  it  off  to  plaintiffs  in  error,  as  the  purchasers,  and  made 
them  a  deed  in  accordance  with  the  statute. 

Plaintiffs  in  error  read  in  evidence  the  execution,  and  the 
sheriff's  return  thereon,  showing  a  sale  under  the  execution 
issued  on  the  transcript  of  the  justice's  judgment  in  favor  of 
Hosted  and  against  defendant  in  error.  They  also  offered  to  read 
the  transcript  of  the  judgment  rendered  by  the  justice  of  the 
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peace,  but  it  was  rejected  by  the  court,  and  plaintiffs  in  error 
excepted.  The  transcript  shows  that  defendant  was  only  served 
two  days  before  judgment  was  rendered  by  the  justice  of  the 
peace.  The  transcript  does  not  show  that  an  appearance  was 
entered  at  the  trial  before  the  justice. 

This  presents  the  question  whether  the  transcript  filed  in  the 
Clerk's  oftice  was  such  as  to  warrant  a  sale,  and  a  subsequent  re- 
demption by  a  junior  judgment  creditor.   The  statute  declares  that 

a  summons  shall  be  issued  by  a  justice  of  the  peace,  return- 
[*101]  able  in  not  less  than  five,  nor  more  than  fifteen  days  from 

its  date,  which  shall  be  served  at  least  three  days  before  the 
trial.  E.  S.  317,  Sec.  21.  Such  a  service,  or  an  appearance,  is 
necessary  to  authorize  a  justice  of  the  peace  to  render  a  judg- 
ment. Neither  the  necessary  service  nor  appearance  was  had  in 
this  case.  The  summons  was  served  but  two  days  before  the 
trial,  whilst  the  statute  requires  three.  In  the  case  of  Pardon 
v.  Dwire^  23  111.  572,  it  was  held  that  the  return  of  the  constable 
failing  to  show  that  the  justice's  summons  was  read  to  the  de- 
fendant, the  justice  failed  to  acquire  jurisdiction  of  the  person 
of  the  defendant,  and  a  judgment  rendered  in  the  case  was 
utterly  void,  and  could  be  questioned  at  any  time  and  in  any 
proceeding  direct  or  collateral;  and  that  title  could  not  be  di- 
vested or  transferred  under  it.  That  case  is  based  upon  previous 
decisions  of  this  court,  and  is  decisive  of  this  question,  as  a 
service  for  an  insufficient  period  is  as  inoperative  to  confer  juris- 
diction of  the  person  of  the  defendant,  as  service  in  some  other 
mode  than  that  required  by  the  statute.  They  are  both  void 
because  they  fail  to  conform  to,  and  are  in  violation  of  the 
statute.  And  it  follows,  as  the  judgment  is  utterly  void,  that 
such  a  sale  under  it  would  be  equally  void;  and  being  void,  it  is 
not  such  a  judgment  as  the  statute  contemplated  as  the  basis  of 
a  sale,  from  which  a  junior  judgment  creditor  might  redeem. 

It  is,  however,  insisted,  in  answer  to  this  view  of  the  case,  that  the 
amendatory  act  of  1861  was  designed  to  afford  a  speedy  trial  free 
from  technicalities,  and  as  title  cannot  be  tried  in  this  action  the 
court  should  not  inquire  into  the  validity  of  the  judgment  and 
sale  under  which  the  claim  is  made.  A  want  of  jurisdiction  of 
the  person  of  the  defendant  has  never  been  held  to  be  merely 
technical,  but  is  of  the  substance  of  a  proceeding.  It  is  based 
upon  reason,  and  is  the  only  safeguard  to  the  fair  administration 
of  justice.  As  the  law  stood  before  the  passage  of  this  amenda- 
tory act,  title  could  not  be  inquired  into  for  any  purpose  in  this 
action.     ISTor  can  it  now,  but  the  plaintiff  claiming  the  right  to 

recover  as  a  purchaser  at  a  sheriff's  sale,  must  show  that  his 
r*102]  purchase  conformed  to  the  law  authorizing  the  officer  to 
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sell.  To  do  this  he  must  produce  a  valid  judgment,  an  execution, 
and  a  deed  for  the  premises  on  a  sale  by  the  sheriff  under  such 
a  judgment.  When  this  is  shown,  the  defendant  in  the  execiftion 
and  judgment  will  not  be  permitted  to  show  an  outstanding  title 
or  in  any  manner  try  the  validity  of  the  title.  When  the  plain- 
tiff has  shown  that  he  is  a  legal  purchaser,  and  acquired  a  valid 
sheriff's  deed,  the  law  has  said  he  may  recover  the  possession 
against  the  defendant  in  execution.  But  to  require  him  to  show 
that  his  purchase  was  legal  and  valid,  is  not  requiring  the  trial 
of  title  by  the  justice  of  the  peace,  in  this  action. 

The  purchaser  does  not  acquire  the  right  to  recover  by  show- 
ing that  he  bid  off  the  land  at  a  sheriff's  sale.  Until  he  acquires 
the  sheriff's  deed  after  the  redemption  has  expired,  he  is  only 
regarded  as  a  bidder.  If  the  sale  is  not  set  aside,  or  a  redemp- 
tion is  not  made  within  the  period  limited  for  the  purpose,  he 
then  becomes  entitled  to  the  sheriff 's  deed.  And  inasmuch  as 
judgments,  executions,  records  of  courts  and  their  process,  can 
not,  under  the  rules  of  evidence,  be  proved  orally,  tliey  must  be 
produced  as  evidence,  or  at  least  authenticated  copies.  To  re- 
quire such  evidence  is  not  a  trial  of  title  any  more  than  is  the 
production  of  a  lease  by  a  landlord  in  a  forcible  entry  and  de- 
tainer. Its  production  shows  a  title  to  possession  and  estops  the 
tenant  from  disputing  the  landlord's  title;  and  the  production 
of  a  valid  judgment,  an  execution  and  sheriff's  deed,  estops  the 
defendant  from  disputing  the  title  of  the  purchaser  to  possession 
of  the  land.  In  neither  case  does  tlie  title  to  the  land  come  in 
question,  but  simply  the  right  to  its  possession. 

Records  and  proceedings  of  courts  are  public  documents,  to 
which  all  persons  have  access,  and  of  which  they  must  take 
notice.  When  plaintiffs  purchased  as  redeeming  creditors,  they 
should  have  examined  the  transcript  from  the  justice's  docket, 
and  had  they  done  so  they  would  have  seen  the  justice  had  no  juris- 
diction of  the  person  of  the  defendant,  and  that  the  judg- 
ment was  unauthorized,  and  that  any  sale  under  it  would  [''^lOS] 
be  inoperative  and  could  confer  no  title.  If  they  failed  to  do 
so  it  was  a  neglect  of  duty  and  they  are  equally  responsible  for  the 
consequences  as  if  they  had  made  the  examination  and  had  actual 
notice.  They  Vv^ill  not  be  heard  to  say  that  they  did  not  have 
the  notice,  because  it  was  open  to  their  inspection,  and  entirely 
accessible  to  them.  They  were  endeavoring  to  acquire  legal 
rights  by  the  process  of  the  law,  and  in  doing  so  they  should 
have  conformed  to  its  requirements,  and  see  that  other  persons 
had  done  likewise.  The  court  below  decided  correctly  in  reject- 
ing the  transcript  under  which  the  first  sale  was  made,  as  there 
was  not  such  a  service  as  authorized  the  justice  to  render  a  judg- 
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raent,  and  for  want  of  a  valid  judgment,  all  subsequent  proceed- 
ings, like  the  judgment,  were  void  and  incapable  of  conferring 
any  rights  upon  the  purchaser  under  the  transcript,  or  upon 
their  assignees,  which  plain tijffs  are,  under  the  statute. 

The    judgment    of    the    Circuit    Court    must    therefore    be 
affirmed. 

Judgment  affirmed. 


Commissioners   of   Highways    of   the   Town    of    Geneseo,    in 

Henry  County 

V. 

Joshua  Harper. 

1.  Certiorart — the  common  law  writ — its  general  purpose,  and  the  questions 
arising  under  it.  The  common  law  writ  of  certiorari,  is  the  only  mode  by 
which  the  entire  record  of  the  proceedings  of  an  inferior  tribunal  can  be 

brought  into  the  Circuit  Court. 
[*104]     2.     That  writ  brings  up  a  full  and  complete  transcript  of  the  record  of 

the  proceedings  of  which  complaint  is  made,  and  when  brought  up,  the  su- 
perior court  tries  the  case  on  the  record  alone.  The  trial  is  had  by  an  inspec- 
tion of  the  record,  and  not  on  any  issue  of  fact,  but  of  law  rather,  as  on  a  writ 
of  error.  The  question  for  the  superior  tribunal  is,  had  the  inferior  tribunal 
jurisdiction  of  the  parties  and  of  the  subject  matter,  or  has  it  exceeded  its 
jurisdiction,  or  otherwise  proceeded  contrary  to  law? 

3.  Same — when  it  will  lie.  So  when  it  is  sought  to  question  the  jurisdic- 
tion of  Commissioners  of  Highways  in  regard  to  the  subject  matter  of  laying 
out  and  establishing  a  highway,  the  only  mode  of  doing  so  is  by  the  common 
law  writ  of  certiorari. 

4.  Appeal— /?'om  Gommissioners  of  Highways  to  the  Supervisors— what 
questions  may  arise  thereunder.  An  appeal  is  allowed  from  an  order  of  Com- 
missioners of  Highways  to  three  Supervisors,  but  the  only  questions  for  the 
Supervisors  to  decide  on  such  an  appeal,  are,  as  to  the  expediency  or  inexpe- 
diency of  the  road,  and  the  amount  of  damages  which  the  appellant  will 
sustain  by  its  location  over  his  land.  The  question  of  the  jurisdiction  of  the 
Commissioners  could  not  arise  on  such  a  proceeding. 

5.  Highways — within  what  tim.e  Gommissioners  must  meet  to  hear  reasons  for 
or  against  a  road.  A  petition  to  Commissions  of  Highways  for  the  alteration 
or  discontinuance  of  any  road,  or  laying  out  any  new  road,  must  be  posted  up 
twenty  days  before  any  action  can  be  had  in  reference  to  it;  and  the  Commis- 
sioners are  required  to  meet  within  ten  days  after  the  expiration  of  the  twenty 
days  provided,  to  hear  reasons  for  and  against  the  object  sought  by  the  peti- 
tion. This  requirement  is  not  merely  directory,  but  is  peremptory;  such  a 
meeting  of  the  Commissioners  within  that  time,  is  essential  to  the  validity  of 
their  action.  A  meeting  twenty-three  days  after  the  expiration  of  the  twenty 
days  will  not  satisfy  the  requirement  of  the  statute. 

6.  Same — notice  must  he  given  of  the  meeting  of  the  Commissioners.  And 
notice  must  be  given,  as  required  by  the  statute,  of  such  meeting  of  the  Com- 
missioners. That  is  essential  to  their  jurisdiction,  and  the  want  of  it  will 
vitiate  their  proceedings.  What  is  said  to  the  contrary  in  Wells  et  al.  v.  Hicks, 
27  111.  345,  is  to  be  regarded  as  obiter  dictum  merely. 

"Writ  of  Error  to  the  Circuit  Court  of  Henry  County;  the 
Hon.  Ira  O.  Wilkinson,  Judge,  presiding. 
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The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court. 
Mr.  J.  B.  Cakpentee,  for  the  plaintiffs  in  error.  ^ 

Mr.  Geoege  W.  Shaw,  for  the  defendant  in  error. 
Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court:  [^105] 

This  record  brings  before  us  the  validity  of  certain  proceedings 
of  the  Commissioners  of  Highways  of  the  town  of  Geneseo,  in 
the  County  of  Henry,  in  locating  a  public  highway  in  that  town. 
The  record  of  their  proceedings  was  brought  to  the  Circuit  Court 
of  Henry  County,  on  the  petition  of  Joshua  Harper,  the  owner 
of  the  land  through  which  the  road  was  established,  who  claimed 
to  be  aggrieved  by  the  action  of  the  Commissioners,  and  chal- 
lenged their  action  in  the  premises,  as  being  contrary  to  the  stat- 
ute, and  their  proceedings  null  and  void. 

The  record  returned  to  the  Circuit  Court  on  the  writ  of  certio- 
rari shows: 

1.  The  petition  to  the  Commissioners  of  Highways  of  Gen- 
eseo, to  locate  the  road  described  in  it,  to  which  is  attached  an 
affidavit  of  the  posting  up  of  the  same  in  three  of  the  most  public 
places  in  the  town,  on  the  11th  day  of  July,  1862. 

2.  The  survey  of  the  road  caused  to  be  made  by  the  Com- 
missioners, by  one  Holmes,  Surveyor,  with  a  plat  of  the  survey. 
The  report  recites  that  the  Commissioners,  having,  on  the  23d 
day  of  August,  1862,  personally  examined  the  route  proposed  in 
the  petition  for  a  road,  and  having  heard  such  reasons  as  were 
offered  for  and  against  the  laying  out  of  said  road,  at  the  time 
and  place  fixed  upon  and  appointed  by  them  for  the  hearing 
thereof,  were  of  opinion  that  the  laying  out  the  road  is  neces- 
sary and  proper,  and  that  the  public  interest  would  be  promoted 
thereby,  and  accordingly  the  road  is  established  according  to  the 
survey.  This  report  is  dated  November  10, 1862,  and  signed  by 
two  only  of  the  Commissioners  of  Highways. 

3.  A  return  of  the  assessment  of  damages  of  the  same  date, 
to  the  defendant  in  error,  of  one  hundred  and  twenty  dollars,  and 
signed  by  the  same  two  Commissioners. 

4.  A  certificate  that  the  above  contains  all  the  record  that 
can  be  found  in  the  office  of  the  Town  Clerk. 

And  they  further  return  that  '*  the  notices  posted  and  pl06] 
given  in  the  matter  of  laying  the  said  highway,  fixing  the 
time  and  place  when  and  where  they  would  hear  the  reasons  for 
and  against  the  location  of  the  same,  and  the  adjournments  of  said 
meeting,  cannot  be  found  on  file  in  the  office  of  said  Town  Clerk, 
and  the  same  must  have  become  lost." 

On  this  record  the  Circuit  Court  decided  the  proceedings  in 
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laying  out  the  road  to  be  null  and  void,  and  the  case  is  brought 
here  by  writ  of  error. 

In  the  Circuit  Court,  the  plaintiffs  in  error  moved  the  court 
to  dismiss  the  petition  for  the  reason — 

1.  Because  the  petitioner  did  not  show  or  allege  any  reason 
for  not  taking  an  appeal  in  the  manner  provided  by  the  statute 
from  the  decision  of  the  Commissioners. 

2.  Because  the  petition  is  indefinite,  uncertain,  and  does  not 
show  facts  to  warrant  the  issuing  of  a  certiorari. 

The  law  under  which  these  proceedings  were  had,  (Se<ition  68) 
provides  for  an  appeal  to  three  Supervisors  from  the  order  of  the 
Commissioners,  at  any  time  within  thirty  days  after  filing  the 
order  in  the  Town  Clerk's  ofiice.  Such  appeal  must  be  in  writ- 
ing, signed  by  the  party  appealing,  and  must  briefly  state  the 
ground  on  which  it  is  made,  and  whether  it  is  brought  in  rela- 
tion to  damages  assessed  by  the  Commissioners,  or  in  relation  to 
the  laying  out  the  road,  or  whether  it  is  brought  to  reverse 
entirely  the  determination  of  the  Commissioners,  or  only  a  part 
thereof,  and  in  the  latter  case  shall  specify  what  part. 

It  has  been  decided  by  this  court,  in  the  case  of  The  People^ 
ex  relatione  Beadles,  v.  Smith  et  al.^  15  111.  326,  that  the  only 
questions  for  the  Supervisors  to  decide  on  such  an  appeal  are,  as 
to  the  expediency  or  inexpediency  of  the  road,  and  the  amount 
of  damages  which  the  appellant  will  sustain  by  its  location  over 
his  land. 

This  being  so,  an  appeal  would  not  meet  the  exigencies  of  the 
petitioner's  case,  as  other  questions  of  more  moment  are  presented, 
going  to  the  jurisdiction  of  the  Commissioners  over  the 
pl07]  subject-matter.  The  common  law  writ  of  certioraH  is  the 
only  mode  by  which  the  entire  record  of  the  proceedings  of 
an  inferior  tribunal  can  be  brought  into  the  Circuit  Court.  That 
writ  brings  up  a  full  and  complete  transcript  of  the  record  of 
the  proceedings  of  which  complaint  is  made,  and  when  brought 
up,  the  Superior  Court  tries  the  case  on  the  record  alone,  and  it 
is  not  permitted  to  try  it  upon  the  allegations  in  the  petition,  or 
on  facts  not  appearing  in  the  record.  The  trial  is  had  by  an 
inspection  of  the  record,  and  not  on  any  issue  of  fact,  but  of  law, 
rather,  as  on  a  writ  of  error.  The  question  for  the  superior 
tribunal  is,  had  the  inferior  tribunal  jurisdiction  of  the  parties 
and  of  the  subject-matter,  or  has  it  exceeded  its  jurisdiction,  or 
otherwise  proceeded  contrary  to  law.  Commr's  of  Sonora  v. 
Supervisors  of  Carthage,  27  111.  143. 

By  an  appeal,  the  Supervisors,  under  section  75,  would  only 
consider  the  propriety  and  expediency  of  locating -the  road,  and 
the  subject  of  damages. 
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Now  the  complaint  is,  that  the  Commissioners  had  no  juris- 
diction of  the  subject-matter,  a  question  the  Supervisors  could 
not  investigate;  hence,  the  only  mode  by  which  that  qj^estion 
can  be  tested  is  by  removing  the  record  by  this  common  law  writ 
of  certiorari.  The  court,  therefore,  did  not  err  in  refusing  to 
dismiss  the  petition. 

The  defendant  in  error  made  several  objections  to  the  return 
of  the  Commissioners  and  the  matters  contained  in  it,  and — 

First.  That  the  Commissioners  did  not  meet  to  examine  the 
route  described  in  the  original  petition  for  the  road,  and  hear 
reasons  for  and  against  the  location,  within  ten  days  after  the 
expiration  of  the  twenty  days'  notice  required  by  law  to  be  given, 
but  on  the  contrary,  they  met  for  such  purpose  twenty-three 
days  after  the  expiration  of  the  twenty  days. 

Second.  That  while  the  statute  requires  the  Commissioners, 
before  determining  to  lay  out  a  new  route,  to  fix  upon  a  time  and 
place  of  meeting,  and  cause  written  notices  thereof  to  be  posted 
in  three  of  the  most  public  places  in  the  town,  at  least  eight 
days  previous  to  the  day  of  meeting,  which  the  record  does  [''^108] 
not  show;  he  also  alleged  that  he  had  never  heard  of  or  seen 
any  such  notices,  nor  had  he  actual  notice  of  the  meeting  at  which 
the  highway  was  located,  until  one  of  the  Commissioners  informed 
him  that  the  highway  w^as  located,  and  his  damages  assessed. 

Third.  That  the  damages  were  assessed  by  two  only  of  the 
Commissioners,  without  the  presence  of  the  other. 

The  substantial  question  presented  is,  was  any  notice  given  of 
the  meeting  of  the  Commissioners  to  decide  upon  the  route  of 
the  road,  and  to  hear  reasons  pro  and  conf  The  record  shows 
no  other  day  of  meeting  than  the  23d  of  August,  1862.  The 
record  fails  to  show  any  time  or  place  fixed  upon  for  hearing 
reasons.  There  is  a  total  absence  of  evidence  on  that  point. 
Section  52,  of  the  Township  Organization  Act,  provides,  when- 
ever any  number  of  legal  voters  determine  to  petition  the  Com- 
missioners of  Highways  for  the  alteration  or  discontinuance  of 
any  road,  or  laying  out  of  any  new  road,  they  shall  cause  a  copy 
of  their  petition  to  be  posted  up  in  three  of  the  most  public 
places  in  the  town  twenty  days  before  any  action  shall  be  had  in 
reference  to  the  petition.  Section  53  provides:  Whenever  the 
Commissioners  of  Highways  shall  receive  a  petition  in  com- 
pliance with  the  two  preceding  sections,  they  shall,  or  a  majority 
of  them,  within  ten  days  after  the  expiration  of  tlie  twenty  days 
required  in  section  (fifty)  two  of  this  article,  personally  examine 
the  proposed  alteration,  discontinuance,  or  route  for  the  new 
road  proposed  to  be  laid  out,  and  shall  hear  any  reasons  that  may 
be  offered  for  or  against  altering,  discontinuing,  or  laying  out  the 
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same,  &c.  By  section  54,  before  determining  to  lay  out  any  new 
road,  the  Commissioners  shall  fix  upon  a  time  and  place,  when 
and  where  they  will  meet  to  hear  any  reasons  that  may  be  offered 
for  or  against  the  same;  and  they  shall  cause  written  notices 
thereof  to  be  posted  up  in  three  of  the  most  public  places  in  the 
town,  at  least  eight  days  previous  to  the  time  of  meeting.  (Sess. 
Laws  1861,  page  255.) 

This  is  the  chart  by  which  the  course  of  the  Commission- 
pl09]  ers  is  to  be  governed.  Goriey  et  al.  v.  Kennedy,  28  111.  145. 
An  inspection  of  the  record  returned  shows  that  they  have 
failed  to  comply  with  it.  But  it  is  said  by  the  plaintiff  in  error,  all 
this  is  merely  directory  to  the  Commissioners,  and  their  omission 
to  give  these  notices  cannot  vitiate  tlieir  proceedings,  and  refer- 
ence is  made  to  the  case  of  Wells  et  al.  v.  Hicks,  27  111.  345. 
A  reference  to  that  case  will  show  that  this  question  was  not 
directly  before  the  court  for  decision,  it  was  not  presented  for 
decision,  consequently  what  was  said  by  the  learned  judge  in  that 
case,  on  that  point,  is  obiter  dictwin  merely. 

We  are  satisfied  the  statute  requires  —  commands  —  the  Com- 
missioners to  meet  within  ten  days  after  the  expiration  of  the 
twenty  days  provided  for  in  section  52,  to  terminate  so  soon  as 
possible  the  vexatious  and  interesting  questions  which  most 
usually  pertain  to  laying  out  a  new  road.  Such  a  meeting  within 
that  time,  we  think,  was  necessary  to  the  validity  of  the  location 
of  the  road,  and  the  record  should  show  it  affirmatively. 

Again,  by  section  54,  the  Commissioners  are  required  to  fix 
upon  a  time  and  place  of  meeting,  when  and  where  they  will 
hear  reasons  for  and  against  the  road,  written  notices  of  which 
must  be  posted  up  in  three  of  the  most  public  places  in  the  town 
eight  days  before  the  meeting.  The  record  does  not  sliow  this 
notice  was  ever  given.  Corley  v.  Kennedy,  supra.  It  is  not 
sufficient  to  aver  that  the  notices  are  lost.  There  is  no  allegation 
they  ever  existed.  It  is  all  important  to  land  owners  whose 
property  is  about  to  be  taken  for  public  use,  that  they  should 
have  the  notice  required  by  law  of  the  proceedings  for  that  pur- 
pose, so  that  they  may  make  objections,  and  have  an  opportunity 
to  protect  their  rights.  This  notice  goes  to  the  jurisdiction  of 
the  Commissioners,  and  we  cannot  presume  a  jurisdictional  fact. 
Such  facts  being  established,  the  court  then  is  allowed  to  presume 
other  facts  to  sustain  the  jurisdiction,  but  not  the  jurisdiction 
itself. 

The  Circuit  Court  decided  correctly  in  quashing  the  proceed 
ings,  and  their  judgment  must  be  affirmed. 

Judgment  affirmed, 
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Daniel  H.  Ball  [*110] 

V.  # 

William  H.  Millee. 

1.  Judgments  hy  confession  —  may  include  attorney's  fees.  A  judgment 
entered  by  confession  upon  warrant  of  attorney  may  properly  include  attorney's 
fees,  if  authorized  b}'^  the  warrant  of  attorney. 

2.  Same  — proof  of  warrant  of  attorney.  An  affidavit  sliowing  the  execution 
of  ^  warrant  of  attorney  to  confess  a  judgment,  filed  with  the  warrant,  is  sufR- 
cient  proof  of  its  execution,  even  when  the  judgment  is  entered  in  vacation. 

3.  Same  —  when  and  in  what  manner  they  may  he  questioned.  A  judgment 
by  confession  will  not  be  reversed  for  irregularities  in  its  entry,  provided  it  is 
in  conformity  with  the  power,  unless  the  defendant  has  first  applied  to  the 
court  below  for  relief,  and  shown  some  equitable  ground  therefor. 

Weit  of  Eeeoe  to  the  Circuit  Court  of  DeKalb  County;  the 
Hon.  T.  D.  MuEPHY,  Judge,  presiding. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  Court. 

Messrs.  Smith,  Haet  &  Clyde,  for  plaintiff  in  error. 

Mr.  A.  M.  Heeeington,  for  defendant  in  error. 

Mr.  Justice  Laweence  delivered  the  opinion  of  the  Court: 

This  is  a  writ  of  error  prosecuted  on  a  judgment  by  confession. 
The  power  of  attorney  was  in  all  respects  formal  and  sufficient, 
and  upon  computation  we  do  not  iind  that  the  judgment  was 
confessed  for  a  larger  suia  than  was  authorized  by  the  power,  or 
that  the  attorney  in  fact  in  any  way  went  beyond  his  authority. 
There  was  no  error  in  his  including  the  twenty  dollars  attorney's 
fees  in  the  judgment.     He  was  authorized  to  do  so  by  the  power. 

It  is  urged  that  the  execution  of  the  power  of  attorney 
was  not  duly  proven,  the  confession  being  in  vacation.  [^111] 
But  an  affidavit  was  filed  with  the  power  proving  its  exe- 
cution, and  we  do  not  see  what  other  proof  could  be  made  in 
vacation.     Hall  v.  Jones.  32  111.  39. 

It  is  also  assigned  for  error  that  the  judgment  does  not  dis- 
criminate between  debt  and  damages.  In  tlie  case  of  Rising  v. 
Brainard,  36  111.,  decided  at  the  Ottawa  Term,  1864,  the  court 
so  far  overruled  a  former  decision  as  to  hold  that  it  would  not 
reverse  a  judgment  l)y  confession  for  irregularities  in  its  entry, 
provided  it  was  in  conformity  with  the  power,  unless  the  defend- 
ant had  first  applied  to  the  court  below  for  relief,  and  shown 
some  equitable  ground  therefor.  In  the  present  case  no  such 
application  was  made,  and  we  cannot  reverse  the  judgment  for 
the  alleged  error,  if  such  error  exists,  or  for  any  of  like  character. 

Judgment  affirmed. 
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Olof  Johnson 

Thomas  H.  Bantock. 

1.  Forcible  detainee,  hy  the  purchaser  under  execution  —  evidence  required. 
To  recover  in  an  action  of  forcible  detainer,  under  the  act  of  February  20, 
1861,  against  one  wlio  remains  in  possession  after  his  rights  have  been  divested 
by  judicial  sale,  the  plaintifi"  must  show  a  valid  judgment,  execution  and  deed. 

2.  Conveyance  —  its  requisites.  Ko  particular  form  of  words  is  required 
in  a  deed  to  pass  the  title,  but  it  must  appear  from  the  language  employed 
that  such  was  the  intention,  and  this  cannot  be  gathered  from  conjecture. 
The  deed  must  contain  apt  and  proper  words  of  grant,  release  or  conveyance, 
or  the  title  will  not  pass. 

3.  An  instrument  executed  by  a  sheriff  to  a  purchaser  of  land  at  an  execu- 
tion sale,  stating  that  he  had  sold  to  him  certain  land,  describing  it,  and  that 

he  was  entitled  to  a  deed  therefor,  with  a  habendum  clause,  to  have  and 
[*112]  to  hold  said  described  premises  to  him  and  his  heirs  and  assigns  for- 
ever, but  not  containing  any  words  of  grant,  release  or  transfer,  was 
held  inoperative  as  a  deed  to  pass  the  title. 

4.  Abstracts  —  what  they  should  contain.  A  mere  index  to  a  record  does 
not  constitute  such  an  abstract  as  the  rules  demand.  While  it  is  not  necessary 
that  an  abstract  should  contain  those  portions  of  the  record  upon  which  no 
question  is  made,  yet  the  portions  upon  which  error  is  assigned  should  be 
fairly  and  intelligibly  presented,  so  that  the  court  may  see,  from  the  abstract, 
to  what  the  objection  is  taken. 

5.  Same  —  must  he  sufficient.  The  court  will  not  feel  bound  to  hear  and 
decide  causes  upon  insufficient  abstracts. 

Wkit  of  Error  to  the  Circuit  Court  of  Henry  County;  the 
Hon.  Charles  B.  Lawrence,  Judge,  presiding. 

This  was  an  action  of  forcible  detainer  instituted  by  Olof 
Johnson  against  Thomas  H.  Bantock,  to  recover  the  possession 
of  certain  premises  which  the  plaintiff  claimed  as  purchaser 
under  an  execution  sale  thereof.  The  only  question  presented  is, 
whether  the  instrument  executed  by  the  sheriff  to  the  plaintiff 
was  sufficient,  as  a  deed,  to  pass  the  title.  That  instrument  was 
as  follows: 

"  Know  all  men  by  these  presents,  that  I  have  this  day  sold  to 
Olof  Johnson  and  Samuel  Remington  the  following  described 
tract  of  land,  to-wit:  The  south-east  quarter  of  the  north-east 
quarter  of  section  JSTo.  29,  in  township  No.  14,  north  of  range 
four,  east  of  the  fourth  principal  meridian,  in  the  County  of 
Henry,  in  the  State  of  Illinois.  The  above  described  land  being 
the  same  that  was  sold  to  Joshua  Johnson  on  execution  in  favor 
of  B.  F.  Johnson,  and  against  John  J.  Hall  and  Bobert  Duncan, 
on  the  24:th  day  of  July,  1858,  for  the  sum  of  $1^)5.42,  and 
redeemed  on  the  24th  day  of  October,  1859,  by  Olof  Johnson  and 
Samuel  Bemington,  who  were  judgment  creditors  of  the  said 
John  J.  Hall  and  Bobert  Duncan,  by  paying  to  me  in  good  and 
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lawful  money  for  said  Joshua  Johnson  the  sum  of  $218.67,  it 
being  the  full  amount  of  said  judgment  and  interest  up  to  that  date, 
and  no  more;  and  I  liave  advertised  and  offered  the  same  p 
for  sale  at  public  auction  this  14th  day  of  December,  1859,  P113] 
according  to  law;  and  the  said  Olof  Johnson  and  Samuel 
Remington,  by  force  of  the  statute  in  such  case  made  and  pro- 
vided, were  considered  as  having  bid  the  sum  of  $219.88,  it  being 
the  amount  of  said  redemption  money  so  paid  by  Olof  Johnson 
and  Samuel  Remington,  and  interest  thereon  from  the  day  of  such 
redemption,  up  to  the  present  time,  and  no  more,  and  there 
being  no  bid  greater  than  said  amount  offered,  the  said  lands 
were  struck  off  and  sold  to  said  Olof  Johnson  and  Samuel  Rem- 
ington, judgment  creditors,  as  aforesaid,  at  the  said  amount  of 
redemption  money  and  interest;  and  the  said  Olof  Johnson  and 
Samuel  Remington  are  entitled  to  a  deed  for  the  premises  so 
sold,  to  have  and  to  liold  the  said  described  premises  with  all  the 
appurtenances  thereunto  belonging  to  the  said  Olof  Johnson  and 
Samuel  Remington,  their  heirs  and  assigns  forever. 

"Witness  my  hand  and  seal  this  14th  day  of  December,  1859. 
rsEALl  '  PURNELL  H.  SMITH, 

^        '-•  Sheriff  of  Henry  County,  Illinois.'''' 

(Duly  acknowledged  as  a  deed.) 

Upon  the  trial  below,  the  court  held  the  instrument  insufficient 
as  a  deed  of  conveyance,  and  rejected  it  as  evidence.  There  was 
a  verdict  and  judgment  for  the  defendant.  The  plaintiff  brings 
the  cause  to  this  court  upon  writ  of  error. 

Mr.  J.  I.  Bennett,  for  the  plaintiff'  in  error. 

Messers.  Frost  &  Shallenberger,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  only  question  which  we  propose  to  consider  in  this  case  is 
whether  the  sheriff's  deed  is  sufficient  to  authorize  a  recovery. 
The  action  was  brought  under  the  act  of  1861  (Sess.  Law 
176)  amendatory  of  tlie  law  regulating  the  action  of  forci-  [*114] 
ble  entry  and  detainer.  We,  at  the  present  term,  held,  in 
the  case  oi  Johnson  et  al.  v.  Baker^ante,  p.  98,  that  to  recover  a 
purchaser  at  sheriff's  sale,  the  purchaser  must  show  a  valid  judg- 
ment, execution  and  sheriff's  deed,  and  failing  in  either  he  must 
be  defeated  in  the  action.  Was  the  sheriff's  deed,  offered  in 
evidence,  valid  and  binding?  It  contains  no  words  which  import 
a  grant,  release  or  transfer  of  the  land,  or  the  title  to  the  same. 
This,  to  every  deed  of  conveyance  is  essential.  It  is  only  by 
apt  and  proper  language  that  title  can  be  passed  or  transferred 
from  one  person  to  another.  E'o  particular  form  of  words  is 
necessary,  but  it  must  appear  from  the  language  employed  that 
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it  was  the  intention  to  convey  the  title,  and  the  language  must 
purport  to  have  that  eifect.  We  might  conjecture  that  the 
sheriff  intended  to  convey,  because  it  was  his  duty  to  do  so,  and 
he  has  recited  facts  showing  that  plaintiffs  were  entitled  to  a 
conveyance,  but  that  is  not  sufficient;  it  must  appear  from  the 
instrument  itself,  and  the  language  employed,  that  he  intended  to 
and  did  convey  and  transfer  the  title.  The  deed  being  insufficient 
the  action  could  not  be  maintained,  and  the  court  did  right .  in 
rejecting  it  as  evidence. 

We  feel  compelled,  although  reluctantly,  to  call  the  attention 
of  counsel  to  the  imperfect  and  insufficient  abstracts  presented  in 
this  case  and  that  of  Johnson  et  al.  v.  Baker.  They  amount  to 
no  more,  if  so  much,  as  an  index  to  the  records.  .We  shall  not 
in  future  feel  ourselves  bound  to  hear,  or  decide  causes,  on  such 
abstracts,  as  from  them  we  can  derive  no  possible  assistance; 
whilst  it  is  not  necessary  to  abstract  such  portions  of  the  record 
as  involve  no  question,  still  the  portion  on  which  error  is  assigned 
should  be  fairly  and  intelligibly  presented  by  the  abstract,  so  that 
the  court  may  see  to  what  the  objection  is  taken.  We  presume 
that  in  future  it  will  be  unnecessary  to  call  the  attention  of  mem- 
bers of  the  bar  to  such  an  omission  to  comply  with  the  rules  of 
practice. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judginent  affirmed. 


[*115]  Jekemiah  Goodwin  et  al, 

V. 

KussELL  0.  Mix  et  al, 

1.  Trustees  — presumption  that  they  act  honestly  and  do  their  duty.  It  is  a 
presumption  of  law,  that  officers  and  trustees  act  honestly  and  do  their  duty, 
and  the  burthen  of  proof  is  upon  those  who  seek  to  impeach  their  conduct  in 
those  respects. 

2.  So  where  a  creditor  for  whose  benefit  his  debtor  has  made  an  assignment 
seeks  to  impeach  a  sale  of  the  property  by  the  assignees,  either  upon  the 
ground  of  their  neglect  of  duty,  or  that  they  have  acted  fraudulently,  he  is 
bound  to  show  such  misconduct  by  affirmative  evidence,  or  by  strong  circum- 
stances. 

3.  Same  —  inadequacy  of  price,  as  evidence  of  fraud.  It  does  not  follow, 
because  the  assignees  may  have  sold  the  property  at  prices  far  below  its  esti- 
mated value,  that  the  sale  was  not  fair,  or  that  it  was  in  fraud  of  the  rights  of 
creditors. 

4.  Assignment  — for  the  benefit  of  creditors  —  duty  of  the  assignees.  Where 
a  debtor  makes  an  assignment  of  his  property  for  the  benefit  of  his  creditors, 
the  assignees  succeed  to  all  the  rights  of  the  debtor  in  the  property,  and 
receive  it  with  all  its  burdens.  It  is  their  duty  to  take  charge  of  it,  to  preserve 
and  protect  it  until  it  can  be  sold,  and  to  sell  it  to  the  best  advantage  for  the 
beneficiaries,  and  within  such  reasonable  time  and  manner  as  that  the  highest 
price  shall  be  obtained  for  it. 
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5.  It  is  the  duty  of  the  assignees  to  manage  the  trust  confided  to  them  with 
all  the  care,  caution  and  diligence  a  pruudent  owner  of  like  property  would 
under  the  circumstances,  and  to  observe  good  faith  in  all  their  transaations 
in  relation  to  it,  and  must  be  held  to  a  strict  accountability.  ^ 

6.  Same  —  mlemu^ttefair.  And  if  such  persons,  acting  in  a  fiduciary 
character,  make  declarations  or  do  acts  which  prevent  competition  at  a  sale 
of  trust  property,  or  which  causes  a  sacrifice  of  the  property,  the  sale  should 
be  set  aside  at  the  instance  of  any  beneficiary  injured  thereby. 

7.  Same  —  of  grounds  for  the  removal  of  the  assignees.  If  the  creditors 
interested  in  an  assignment  apply  to  the  assignees  to  see  an  inventory  of  the 
property  with  appraisements  of  value  and  the  assignees  exhibit  an  inventory 
without  such  appraisement,  denying  that  they  have  any  other,  when  in  fact 
they  have  such  an  appraisement  as  was  called  for,  and  intended  to  deceive, 
and  did  deceive,  the  creditors  to  their  injury,  by  the  statement  made,  no  court 
would  hesitate  to  remove  them. 

8.  Judgments  —  hy  confession  —  if  irregular,  how  to  he  questioned.  If  [*116] 
irregularities  intervene  in  the  confession  of  a  judgment,  they  can  not  be 
taken  advantage  of  in  a  collateral  proceeding.    Until  reversed  for  irregularity, 
they  can  be  enforced. 

9.  Purchaser — under  a  judgment,  protected  against  its  reversal.  And  if 
such  a  judgment  should  be  reversed,  a  bona  fide  purchaser  under  it  would  be 
protected. 

Appeal  from  the  Circuit  Court  of  Cook  County. 

This  was  a  suit  in  chancery  commenced  in  the  Circuit  Court 
of  Kane  County,  and  subsequently  removed  into  the  Circuit  Court 
of  Cook  County,  upon  change  of  venue. 

The  facts  of  the  case  appear  in  the  opinion  of  the  Court. 

Mr.  S.  Wilcox,  for  the  appellants. 

Mr.  B.  F.  Parks,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  facts  of  this  case  are,  substantially,  as  follows:  Erasmus 
Woodworth  and  Alvin  "Wood worth,  on  the  eighteenth  day  of 
^NTovember,  1859,  were  doing  business  as  partners  in  the  manu- 
facture of  wagons,  on  a  large  scale,  in  Aurora,  in  Kane  County, 
and  being  much  involved  in  debt,  with  a  large  stock  of  materials 
used  in  their  business  on  hand,  and  other  personal  property,  and 
possessed  of  valuable  real  estate  in  that  city  and  elsewhere,  made 
an  assignment  on  that  day,  of  all  real  and  personal  property,  to 
two  of  the  defendants,  Eussel  C.  Mix  and  William  Y.  Plum,  for 
the  benelit  of  creditors,  of  whom  these  complainants,  under  the 
firm  of  J.  Goodwin  &  Co.,  were  one,  and  preferred  to  the  extent 
of  eight  hundred  dollars. 

At  the  time  of  making  the  assignment,  a  large  portion  of  the 
real  estate,  and  the  most  valuable,  was  encumbered  by  deeds  of 
trust,  one  of  them  to  one  Huntoon.  to  secure  three  thousand 
seven  hundred  dollars,  due  May  17, 1859,  with  interest  at  [*117] 
ten  per  cent.,  after  due;  another  one  to  Chas.  Patten,  dated 
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June  1,  1858,  to  secure  two  notes  of  that  date,  one  for  three  hun- 
dred dollars,  payable  six  months  after  date,  and  the  other  for 
three  thousand  dollars,  payable  one  year  after  date.  The  note 
for  three  hundred  dollars,  and  a  portion  of  the  note  for  three 
thousand  dollars  had  been  paid  at  the  date  of  the  assignment. 
These  deeds  of  trust  were  upon  what  is  called  in  the  pleadings, 
"  the  stone  shop  "  premises,  being  lot  seven,  in  block  one,  and  an 
adjoining  piece  of  ground  in  the  same  block,  in  the  original  town 
of  Aurora,  and  was  considered  the  most  valuable  single  portion 
of  the  real  estate. 

On  lots  three  and  four  in  block  two,  being  the  residence  of 
Erasmus  "Woodworth,  there  was  a  deed  of  trust  for  the  benefit 
of  George  Hadden,  to  secure  two  thousand  two  hundred  and 
eighty -three  dollars  and  thirty-three  cents.  Upon  a  tract  of  land 
containing  three  and  three-fourths  acres,  being  the  residence  of 
Alvin  Woodworth,  there  was  a  mortgage  in  favor  of  E.  Judson 
for  about  two  thousand  dollars,  but  on  which  not  more  than 
thirteen  hundred  dollars  was  really  due.  Upon  the  Kendall 
CouiQty  farm,  containing  141.66  acres,  there  was  a  mortgage 
held  by  George  Hadden,  of  about  two  thousand  and  eighty-one 
dollars.  On  an  execution  in  favor  of  Brooks  and  Breed,  certain 
real  estate  had  been  sold  on  the  27th  of  October,  just  preceding 
the  assignment,  for  twenty  dollars,  consisting  of  lot  one  in  block 
three,  in  Lake's  addition — lot  twelve  in  block  live,  in  Holbrook's 
addition — lot  ten,  in  King's  sub-division,  of  block  twenty-seven 
in  Stevens'  addition,  and  lot  seven,  in  Hinds'  sub-division,  of 
block  twenty-eight,  in  the  same  addition. 

Some  other  portions  of  the  real  estate,  namely :  Lots  one  and 
two,  in  Hall's  addition,  and  a  tract  of  forty  acres  not  particularly 
designated,  were  not  incumbered,  but  were  of  small  value. 

There  were  executions  in  the  hands  of  the  proper  officers, 
issued  by  a  justice  of  the  peace,  amounting  to  about  four 
P118]  hundred  and  seventy-live  dollars.  There  was  an  execu- 
tion in  favor  of  Sutherland,  for  four  hundred  and  seven 
dollars  and  fifty-nine  cents.  Benjamin  F.  Fridley,  at  the  time 
of  the  assignment,  held  eleven  judgment  notes  against  the 
Woodworths,  on  which,  on  the  day  of  the  assignment,  and 
before  it  was  perfected  ten  judgments  were  entered  up  on  war- 
rants of  attorney  in  vacation.  The  amount  of  these  judgments, 
in  the  aggregate,  was  eight  thousand  seven  hundred  and  eighty- 
three  dollars,  or  thereabouts,  and  on  each  of  them,  executions 
were  sued  out,  and  in  the  hands  of  the  officer  on  the  day  of  the 
assignment.  The  whole  amount  of  these  various  incumbrances 
was  twenty-three  thousand  and  forty-nine  dollars. 

Opinions  differed  very  much,  as  to  the  cash  value  of  this  prop- 
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erty  encumbered  as  it  was.  It  was  valuable  property  and  worth 
more  than  it  brought  at  the  sale.  The  real  estate,  unincumbered 
except  by  judgments,  was  valued  at  about  fourteen  huniftred 
dollars. 

The  testimony  in  regard  to  the  value  of  the  personal  property, 
was  somewhat  conflicting,  but  may  be  set  down,  exclusive  of 
choses  in  action^  at  about  twenty-three  thousand  dollars.  The 
greatest  portion  of  this  property  was  materials  for  wagons  and 
other  articles  of  that  kind,  requiring  a  large  outlay  of  money 
and  labor  to  make  them  produce  money  in  market.  The  choses 
in  action,  amounted  nominally  to  about  fourteen  hundred  and 
sixty-nine  dollars,  consisting  of  notes  and  accounts,  about  one- 
half  of  which  were  collected,  and  the  balance  remained  in  judg- 
ment. There  were  also  two  notes  on  hand  undisposed  of  by  the 
assignees,  amounting  to  one  hundred  and  seven  dollars.  A  few 
articles  of  small  value,  and  eight  head  of  cattle  and  one  horse, 
were  sold  by  the  assignees  at  private  sale,  and  one-half  of  the 
Kendall  County  farm.  The  bulk  of  the  property  was  sold  at 
public  auction,  after  being  advertised  in  the  newspaper  of  the 
town,  and  bidders  attended  as  is  usual  at  such  sales. 

The  whole  amount  realized  from  it  by  the  assignees,  was 
fourteen   hundred  and  ninety-six   dollars,  and  the}"  paid  [*119] 
out  on  the  same  account  about  fifteen  hundred  and  fifteen 
dollars,  leaving  nothing   for   complainants   or  other  preferred 
creditors. 

On  this  result  being  known,  the  complainants  in  behalf  of 
themselves  and  of  all  other  creditors  of  the  Woodworths,  who 
might  come  in  under  the  assignment,  and  contribute  to  the 
expenses  of  the  suit,  filed  their  bill  in  chancery,  seeking  to  make 
the  assignees,  Mix  and  Plum,  account  for  and  pay  over  what 
should  and  could  have  been  realized  from  the  property  assigned 
to  them,  had  it  been  rightly,  prudently  and  fairly  managed,  and 
they  also  seek  to  follow  the  property  in  the  hands  of  Taylor, 
Butterworth,  Keith  and  Snell,  the  other  defendants,  and  have 
them  treated  as  trustees  holding  the  property  for  the  benefit  of 
the  creditors  under  the  assignment. 

It  appears  that  nearly  all  the  property  was  purchased  by  these 
last  named  defendants,  and  came  into  their  possession. 

The  bill  charges  that  if  Mix  and  Plum  had  used  reasonable 
diligence,  prudence  and  judgment,  in  the  management  and  dis- 
posal of  the  property,  money  enough  would  have  been  realized 
from  it,  over  and  above  discharging  all  liens  and  incumbrances, 
to  have  satisfied  the  debts  to  the  preferred  creditors ;  and  charges 
that  the  assignees  fraudulently  disposed  and  rid  themselves  of 
the  property  in  such  manner  as  to  realize  nothing,  or  if  they  did 
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not  intend  to  defraud,  they  were  guilty  of  negligence  and  mis- 
management, by  which  the  rights  and  interests  of  the  complain- 
ants were  sacrificed,  and  that  the  assignees  should  be  responsible 
for  the  loss.  And  the  bill  farther  charges,  that  the  other  defend- 
ants participated  in  the  fraud,  or  at  least  knew  of  it  before,  and 
when  they  purchased,  or  if  there  was  no  fraud,  they  knew  of  the 
negligence  and  mismanagement  of  the  assignees,  and  knew  that 
the  property  was  trust  property,  and  knew  that  the  assignees 
were  violating  the  trust.  The  bill  also  cliarges  that  there  was 
collusion  between  the  defendants  to  the  end  that  Taylor,  Butter- 
worth,  Keith  and  Snell,  might  get  the  property  at  a  cost  not  to 
exceed  the  incumbrances  and  liens  upon  it,  and  that  the  defend- 
ants so  conducted  in  relation  to  the  various  sales  of  the 
[*120]  property,  as  to  prevent  competition,  and  that  they  sacri- 
ficed the  property,  and  charges  that  the  sales  were  not  fair 
and  open  sales  but  void,  and  that  those  defendants  are  not  hona 
fide  purchasers  of  any  of  the  property. 

The  bill,  besides  praying  as  above  stated,  prayed  for  an  account 
against  the  assignees,  and  for  general  relief. 

The  "Woodworths  failed  to  answer  the  bill,  and  it  was  taken  as 
confessed  against  them.  The  other  defendants  answer  in  full, 
denying  every  material  statement  and  charge  in  the  bill,  going 
to  impeach  the  fairness  of  their  conduct  in  the  premises,  and 
deny  that  the  property  was  of  the  value  charged. 

Much  proof  was  taken  in  the  cause,  and  the  Circuit  Court,  on 
a  full  hearing  on  the  merits,  denied  the  prayer  of  the  bill  and 
the  relief  sought,  and  dismissed  the  bill. 

The  cause  is  brought  here  by  appeal,  and  this  decision  of  the 
Circuit  Court,  is  assigned  as  error. 

The  appeal  has  been  argued  with  great  ability  on  both  sides, 
and  we  have  examined  the  testimony  carefully,  on  which  a  proper 
decision  of  the  case  wholly  depends,  as  there  is  no  conflict,  what- 
ever, on  the  law  of  the  case.  Every  principle  of  law  invoked  by 
the  counsel  of  appellants,  is  conceded,  and  nothing  remains  for 
consideration  but  the  facts  in  the  case. 

The  counsel  for  appellants  admit  the  presumption  of  law,  that 
officers  and  trustees  act  honestly  and  do  their  dutj^,  and  that  the 
burden  of  proof  in  this  case,  is  upon  the  creditors  to  show  that 
Mix  and  Plum  did  not  act  honestly,  or  did  not  do  their  duty,  by 
reason  of  which  the  creditors  have  sustained  loss. 

Starting  on  this  principle,  the  correctness  of  which  no  one 
will  deny,  the  complainants  are  bound  to  show,  by  affirmative 
evidence,  or  by  strong  circumstances,  that  the  assignees  have 
been  negligent  in  their  duty,  or  that  they  have  ^cted  fraudu- 
lently, and  have  colluded  with  the  other  defendants  to  the  end, 
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that  the  assigned  property  should  pass  into  their  hands  for  a 
sum  not  exceeding  the  liens  and  incumbrances  upon  it,  andlkhat 
it  was  worth  much  more  than  they  bid  for  it,  and  would  have 
brought  more  if  properly  managed.  This  is  the  charge  in  the 
bill,  and  complainants  are  bound  to  prove  it. 

It  is  true,  a  very  large  amount  of  valuable  property  has  [*121] 
been  sold  at  prices  far  below  its  estimated  value,  but  it 
does  not  follow,  from  that  fact,  that  the  sale  was  not  fair,  or  in 
fraud  of  the  rights  of  creditors. 

This  case  is  to  be  regarded  in  two  aspects.  First,  as  to  the 
conduct  of  the  assignees.  Mix  and  Plum,  and  next,  as  to  the 
conduct  of  the  other  defendants  in  the  transactions. 

The  assignees,  as  such,  succeeded  to  all  the  rights  which  the 
Woodworths  had  in  the  property,  and  received  it  with  all  its  bur- 
dens. It  was  their  duty  to  take  charge  of  the  property,  to  pre- 
serve and  protect  it  until  it  could  be  sold,  and  to  sell  it  to  the 
best  advantage  for  the  beneficiaries,  and  in  such  reasonable  time 
and  manner  as  that  the  highest  price  should  be  obtained  for  it. 
It  was  their  duty  to  manage  the  trust  confided  to  them  with  all 
the  care,  caution  and  diligence  a  prudent  owner  of  like  pro- 
perty would,  under  the  circumstances,  and  to  observe  good  faith 
in  all  tlieir  transactions  in  relation  to  it,  and  must  be  held  to  a 
strict  accountability.  We  hold,  too,  that  if  such  persons,  acting 
in  a  fiduciary  character,  make  declarations  or  do  acts  which  pre- 
vent a  competition  at  a  sale  of  trust  property,  or  which  cause  a 
sacrifice  of  the  property,  the  sale  should  be  set  aside,  at  the 
instance  of  any  beneficiary  injured  thereby.  There  is  no  known 
and  acknowledged  rule  of  law  applicable  to  such  cases  we  should 
hesitate  to  sanction.  But  in  all  such  cases,  the  charge  should  be 
clearly  substantiated.  Some  certain  and  defined  act  or  declara- 
tion should  be  established,  something  more  than  the  mere  fact 
that  the  property  did  not  fetch  as  much  as  many  persons  well 
acquainted  with  it  believed  that  it  should  have  fetched. 

The  assignees  received  this  property,  smothered  up,  so  to  speak, 
under  a  load  of  incumbrances,  and  at  a  time  when  every  depart- 
ment of  business  was  in  an  embarrassed  condition.  The  Wood- 
worths  were  enterprising  men,  and  had  many  friends  disposed  to 
assist  them  in  their  difiiculties.  Their  creditors,  in  general,  were 
very  anxious  to  render  them  all  the  aid  they  could,  and  the 
citizens,  generally,  believed  it  would  be  a  public  calamity  [^122] 
if  their  extensive  establishment  should  be  closed,  and  the 
busy  hum  of  industr}^  no  longer  heard  within  its  walls.  Meetings 
of  friends  and  creditors  were  had  to  devise  ways  and  means  by 
which  they  would  be  enabled  to  continue  their  business,  and  the 
complainants  were  entreated   to  join  in  some  arrangement  by 
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which  the  property  might  be  made  to  pay  the  liabilities  of  the 
concern.  They  steadily  refused  everj^  overture,  and  would  agree 
to  nothing  in  aid  of  the  plans  the  friends  of  their  debtors  had 
proposed. 

It  is  shown  also  that  the  complainants,  in  the  fall  of  1860, 
not  being  satisfied  with  the  manner  in  which  the  assignees  were 
conducting  the  business  of  the  assignment,  called  on  them  tor 
an  inventory,  or  to  be  permitted  to  take  a  copy  of  the  inventory 
of  the  property.  An  inventory  was  shown  them  containing 
no  appraisement  of  values,  and  Plum  stated  that  they  had  no 
inventory  with  appraisement  of  value.  The  complainants  were 
satisfied  that  the  assignees  did  not  tell  the  truth  when  they 
made  this  statement,  as  they  had  such  an  inventory.  ^Now,  it 
was  clear  the  duty  of  these  complainants,  if  they  believed  the 
assignees  were  acting  unfairly  and  deceitfully  in  this  regard,  to 
have  had  them  removed  from  the  trust.  If  it  were  true  the 
assignees  intended  to  deceive  by  the  statement  made,  and  did 
deceive  the  complainants  thereby  to  their  iujury,  no  court  would 
have  hesitated  to  remove  them.  Again,  if  the  complainants  knew 
the  assignees  were  pursuing  a  course  not  warranted  by  law,  and 
contrary  to  their  duty  as  assignees,  the  remedy  was  in  their  own 
hands,  by  filing  a  bill  for  their  removal,  setting  forth  the  facts 
But  the}^  did  nothing  of  the  kind,  nor  did  they  protest  against 
any  of  the  acts  of  the  assignees,  the  most  or  all  of  which  were 
passing  in  view  of  them  until  the  final  consummation. 

We  have  examined  the  testimony  in  this  case  with  great  care, 
and  we  cannot  find  any  which  establishes  fraud  on  tlie  part  of 
the  assignees,  nor  do  we  discover  any  act  of  theirs  in  the  manage- 
ment of  this  trust,  properly  chargeable  to  a  desire  or  intention 
on  their  part  to  deprive  the  creditors  of  the  avails  of  the 
[*123]  property,  or  that  it  should  not  fetch  the  highest  price  when 
offered  to  be  sold.  The  assignees  themselves  were  preferred 
creditors  tothe  amount  of  at  least  one  thousand  dollars,  and  had 
therefore  this  inducement,  besides  that  imposed  by  the  nature  of 
their  trust,  to  have  the  property  sell  most  advantageously.  They 
had  a  direct  pecuniary  interest  in  it,  which  they  would  lose  by  so 
acting  as  to  effect  a  sacrifice  of  the  property. 

When  it  is  considered  that  almost  all  the  property  sold  came 
to  the  assignees  heavily  incumbered,  and  the  holders  of  the  claims 
against  it  pressing  for  payment,  and  no  resources  at  command 
by  which  cash  could  be  raised  for  such  an  emergency,  deeds  of 
trust  matured,  executions  in  the  hands  of  officers,  a  low  and 
depressed  state  of  the  money  market,  the  difficulty,  everywhere, 
of  raising  money  at  that  time,  except  at  usurious  rates  of  interest, 
if  at  all,  on  the  security  the  property  afforded,  and  that  the  large 
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sum  of  fifteen  thousand  dollars  had  to  be  raised  on  the  instant 
in  order  to  save  the  property,  all  must  admit  the  condition  o^the 
assignees  was  not  without  great  embarrassment.  They  were  not 
required  to  embark  their  own  means  to  relieve  the  assigned  pro- 
perty, nor  to  pay  usurious  interest  to  those  who  might  have  had 
the  money  to  loan,  to  extricate  it.  If  it  were  incumbered,  all 
that  the  assignees  could  legally  do  was  to  sell  the  property,  sub- 
ject to  the  incumbrances.  One  of  the  holders  of  a  trust  deed 
testified  he  would  have  been  willing  to  have  delayed  a  sale  for  a 
month  or  two  if  the  assignees  had  requested  it,  but  it  is  easy  to 
be  seen  a  delay  of  that  kind,  whilst  other  creditors  were  pressing, 
would  have  availed  nothing.  It  would  not  have  been  of  the  least 
benefit,  unless  all  the  creditors  entered  into  such  an  agreement. 
One  of  the  principal  creditors,  the  largest  creditor,  who  had  ten 
executions  in  the  hands  of  the  sheriff,  by  which  to  make,  by 
forced  sale,  more  than  eight  thousand  dollars,  proposed  to  the 
other  creditors  to  make  a  great  discount  on  them  and  give  time. 
The  creditors,  among  them  the  complainants,  are  notified  of 
this  proposition.  The  assignees,  who  stand  in  the  same  rela- 
tion to  this  fund,  in  one  sense,  as  the  complainants  being, 
like  them,  preferred  creditors,  favor  the  proposition  and  [*124] 
agree  to  advance  their  pro  rata  share;  but  the  complain- 
ants were  unwilling  to  enter  into  the  arrangement,  and  would 
make  no  advances.  Had  they  advanced,  the  results  might  have 
been  more  beneficial  to  them  and  to  the  other  creditors. 

Under  the  statute  these  executions  in  the  hands  of  the  ofiicer 
were  a  lien  on  all  the  personal  property  conveyed  by  the  deed 
of  assignment,  and  were  a  prior  lien;  consequently  a  purchaser 
under  them  need  have  no  dread  of  the  assignees.  His  title  would 
prevail  over  theirs,  and  the  facts  show  that  in  more  instances 
than  one,  when  property  was  brought  out  by  the  assignees  to  be 
sold,  it  was  claimed  under  the  executions,  and  taken  possession 
of  by  the  ofiicer  in  charge,  so  that  the  assignees  could  do  no  other- 
wise than  to  sell  the  interest  of  the  Wood  worths  in  the  property. 
Under  such  circumstances,  that  it  should  bring  but  a  trifie  when 
sold,  is  not  at  all  surprising,  nor  is  it  a  fact  or  a  presumption, 
from  which  negligence,  fraud,  or  improper  management  can  be 
inferred.  What  else  could  be  done?  What  other  course  could  be 
adopted?  Even  at  the  sheriff" 's  sale,  under  the  paramount  lien, 
the  property  did  not  pay  the  executions  by  three  thousand  dol- 
lars. If  it  did  not  bring  its  value  at  that  sale,  we  know  of  no 
principle  of  law  or  justice  which  can  make  the  assignees  respon- 
sible therefor,  nor  does  it  affbrd  ground  for  censure  against  them. 
The  fact  cannot  be  denied,  that  they  could  not  raise  money 
enough,  by  any  private  negotiation,  at  any  reasonable  rate  of 
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interest,  to  relieve  the  property  from  these  prior  liens.  All  the 
evidence  tends  to  show  this.  No  moneyed  man  would  meddle 
with  property  so  situated,  except  with  the  certain  promise  of 
heavy  advantages  in  his  favor.  As  to  the  real  estate  covered  by 
deeds  of  trust  and  mortgages,  the  grantees  in  those  deeds,  the 
debts  having  matured  before  the  assignment,  were  proceeding 
to  sell,  and  did  sell,  as  they  had  a  right  to  do.  Any  man  could 
have  been  a  bidder,  and  if  the  investment  was  a  good  one,  as  val- 
uable as  some  of  the  witnesses  state  it  to  be,  worth  vastly  more 

than  the  debt  secured  by  them,  why  did  not  some  one  take 
[^125]  advantage  of  it?     Why  censure  the  assignees,  because  no 

one  but  those  who  did  purchase  was  willing  to  buy?  Why 
did  not  the  complainants  buy?  They  are  represented  to  be  busi- 
ness men,  well  informed  as  to  the  value  of  the  property,  and  the 
field  of  competition  was  open  to  them.  The  fact  must  be 
conceded  there  was  not  at  that  time,  in  the  locality  of  those 
transactions,  any  surplus  money  to  invest  in  such  property,  and 
that  alone  accounts  for  the  small  sums  it  brought,  as  compared 
with  the  original  cost  and  its  then  estimated  value.  We  have 
looked  in  vain  through  this  voluminous  record  to  find  some  proof 
of  the  fraud,  negligence  and  improper  management  of  tliis  pro- 
perty with  which  the  assignees  stand  charged,  but  find  none. 
There  is  not,  in  our  judgment,  a  scintilla  of  evidence  to  sustain 
this  charge.  The  onus  is  on  the  complainants  to  establish  it. 
Having  failed  in  this,  the  bill,  as  to  the  assignees,  falls  to  the 
ground. 

As  to  the  other  defendants,  the  purchasers  of  this  property  or 
the  greater  portion  of  it,  the  charge  of  fraud,  as  to  them  must 
fall  with  the  same  charge  made  against  the  assignees.  If  the 
latter  were  guilty  of  no  fraud,  the  former  could  not  be,  for  their 
fraud  depended  on  the  fraud  of  the  assignees,  and  so  of  the  charge 
of  collusion.  On  this  branch  of  the  case  there  may  be  a  sem- 
blance for  such  a  charge,  but  it  has  really  no  foundation  in  fact. 
It  is  quite  apparent  it  was  a  general  wish  that  the  Woodworths 
should  be  placed  in  a  position  by  which  they  would  be  enabled 
to  continue  their  large  establishment,  in  which  every  one  in 
Aurora  seemed  to  take  an  interest.  It  was  the  general  opinion 
if  the  works  stopped  it  would  be  to  the  great  injury  of  the  town, 
and  when  it  was  known  that  Butterworth  was  there  with  the  view 
of  helping  ''  the  boys,"  as  he  called  them,  out  of  their  difiiculties, 
all  seemed  to  acquiesce,  and  there  was  perhaps  a  tacit  under- 
standing that  matters  should  be  so  managed  as  that  the  property 
should  go  into  the  hands  of  the  friends  of  Woodworths;  but  the 
record  is  barren  of  any  evidence  that  such  was  thq  design  of  the 
assignees,  or  that  they  did  any  act  to  effect  such  a  result  not 
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warranted  by  law.  It  is  true  one  witness  states  (R.  L.  Carter)  pi26] 
that  while  at  Geneva  he  went  to  Mr.  Mix,  in  the  recording  ^ 
room,  and  asked  his  advice  abont  bidding  off  the  property,  and  Mix 
said  he  would  not  touch  it  if  he  was  in  witness'  place.  This  was 
the  ^'  stone  shop  premises."  This,  to  say  the  most,  was  indiscreet 
on  the  part  of  the  assignee,  for  it  was  not  his  business  to  give 
advice  in  the  matter  to  his  best  friend;  but  it  was  not  criminal 
—  it  was  not  conduct  of  a  character  to  justify  either  of  the 
charges  made  against  the  assignees.  Alvin  Woodworth  and 
Butterworth,  A.  Reeves  and  some  others,  were  present  at  this 
time.  Woodworth  called  the  witness  and  Butterworth  together, 
and  they  wislied  that  Reeves  and  witness  should  not  bid  on  that 
property.  Butterworth  said  he  had  not  come  there  to  make 
money,  but  to  help  the  Woodworths  out  of  the  scrape,  and  that 
they  wanted  him  to  bid  off  this  property;  and  he  said  if  he  did 
bid  it  off  it  would  be  for  the  benefit  of  the  Woodworths  and  to 
help  them,  and  if  they  would  stand  back  and  not  bid  on  it  that 
it  would  be  helping  the  Woodworths,  and  not  him,  to  get  out  of 
the  scrape  they  had  got  into. 

Neither  this  witness  nor  Reeves  bid  on  this  property,  for  the 
reason  they  believed  if  Butterworth  got  it,  and  run  the  shop  for 
the  benefit  of  the  Woodworths,  they  would  get  their  pay,  which 
was  all  they  wanted.  But  they  were  not  brought  to  this  conclu- 
sion by  anything  the  assignees  or  either  of  them  said  or  did.  It 
was  brought  about  by  representations  made  by  Woodworth,  that 
if  Butterworth  got  the  property  he  would  continue  the  business, 
and  they  would  not  only  be  saved,  but  all  the  creditors  would  get 
their  pay.  The  property  was  "a  dead  thing"  as  it  stood,  but  if 
used  it  would  amount  to  something. 

This  witness  does  not  say,  neither  does  Reeves,  that  they  would 
have  bid  more  than  the  amount  of  the  Patten  deed  and  the  Hun- 
toon  deed,  on  this  property.  In  fact.  Carter  expressly  says,  when 
he  thought  of  bidding,  he  expected  to  pay  the  money  secured  by 
these  deeds,  but  not  the  judgments  against  the  property.  These 
judgments  were  a  lien  on  this  property,  and  would  have  come 
in,  if  not  otherwise  satisfied,  after  the  deeds  of  trust  were 
satisfied.  In  the  whole  record  the  testimony  of  no  witness  ["^^127] 
can  be  found  going  to  show  that  he  would  have  paid  more 
for  this  property  than  the  amount  of  those  two  trust  deeds,  and 
that  amount  these  defendants,  or  Tajdor,  one  of  them,  has  paid. 
It  is,  therefore,  of  but  small  importance  who  got  th«  property, 
no  one  being  willing  to  pay  more  for  it  than  was  actually  paid 
by  the  defendants,  Taylor  and  the  others. 

But  it  must  be  borne  in  mind  that  these  defendants,  Taylor 
and  the  others,  do  not  claim  this  property  through  a  sale  by  the 
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assignees  or  derive  any  title  to  it  through  any  act  of  theirs. 
They  claim  the  real  estate  they  purchased  under  the  deeds  of 
trust  and  mortgages  to  Judson,  and  by  redeeming  from  judgment 
sales.  Tlie  sales  under  these  deeds  and  mortgages  were  author- 
ized by  their  terms  and  by  judicial  decree  in  the  mortgage  case, 
and  the  judgments  were  rendered  by  a  court  of  competent  juris- 
diction. The  sales  were  open  and  notorious  and  fair,  the  title, 
consequently,  cannot  be  made  invalid  by  any  acts  of  the  assignees, 
no  matter  how  illegal  they  may  have  been. 

So  as  to  the  personal  property,  these  defendants,  Taylor  and 
the  others,  do  not  claim  that  through  any  proceedings  by  the 
assignees  under  the  deed  of  assignment.  They  claim  by  purchase 
nnder  valid  executions  at  a  fair,  open  public  sale,  by  competent 
officers  of  the  law,  and  on  liens  existing  anterior  to  any  rights 
acquired  by  the  assignees  under  the  deed  of  assignment. 

On  what  principle,  then,  is  it  that  these  defendants  should  be 
required  to  surrender  their  title  and  property,  and  to  those  who 
have  incurred  no  risk  or  trouble,  or  expended  money  in  their 
acquisition?     We  know  of  none. 

We  find,  then,  no  evidence  to  sustain  the  charge  of  fraud  and 
collusion  set  up  in  the  bill.  No  evidence  of  any  complicity 
between  these  defendants  so  to  manage  matters  as  that  the  prop- 
erty assigned  should  be  sacrificed  to  the  incumbrances  upon  it, 
and  no  evidence  whatever  that  the  assignees  have  acted  otherwise 
than  with  a  scrupulous  regard  to  the  interest  of  all  parties, 
[■^128]  complainants  included,  and  concur  with  the  Circuit  Court 
in  the  decree  dismissing  the  bill. 

The  complainants'  counsel  make  a  point  here,  that  the  judg- 
ments confessed  by  the  Woodworths  in  favor  of  Fridley  were 
irregular,  and  they  are  attacked  on  that  ground.  It  is  sufficient 
to  say  an  objection  of  this  character  cannot  be  sustained  in  this 
suit.  Until  reversed  for  irregularity  they  can  be  enforced,  and 
if  reversed  a  bona  fide  purchaser  under  them  would  be  protected. 

We  are  well  satisfied  there  is  not  the  semblance  of  a  charge 
sustained  against  the  assignees,  and  are  further  satisfied  that  the 
purchases  by  the  other  defendants  were  bona  fide,  and  their  titles 
unassailable  in  this  proceeding. 

The  onus  of  proving  fraud  and  misconduct  being  upon  the 
complainants,  and  they  failing  in  their  evidence,  the  Circuit 
Court  could  have  made  no  other  decree  than  was  made,  and  that 
was  to  dismiss  the  bill,  and  this  decree  we  affirm. 

Decree  affirmed. 
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V. 

Daniel  L.  Pettee. 

1.  Tenants  in  common — partition  between  them  —  its  effect  upon  judgment 
creditors  and  purchasers.  A  parol  partition  of  lands  between  tenants  in  com- 
mon, if  followed  up  by  a  several  possession,  will  be  good,  and  will  protect  the 
portion  allotted  to  each  against  a  subsequent  purchaser,  or  a  judgment  creditor 
of  the  other, 

2.  Same  —  character  of  possession  required.  But  to  give  a  parol  partition 
that  effect  as  to  third  persons,  the  several  possession  of  the  respective  parties 
must  be  so  open  and  visible  as  to  notify  all  persons  interested  in  having  such 
knowledge  that  a  change  from  a  joint  to  a  several  possession  has  occurred. 

3.  Where  the  partition  was  between  two  tenants  in  common,  the  por- 
tion allotted  to  one  being  wholly  unimproved  and  unoccupied,  and  that  [*129] 
allotted  to  the  other  being  occupied  by  a  tenant  who  remained  in  the 
same  possession  he  had  had  before,  and  the  owner  causing  some  ploughing  to 
be  done  and  some  wood  to  be  cut,  it  was  held  such  possession  of  one  of  the 
portions  would  not  aff'ord  notice  of  a  partition. 

4.  Same  —  where  the  partition  is  hy  deed  —  application  of  the  registry  laws. 
And  where  the  partition  is  by  an  interchange  of  deeds,  the  same  character 
of  possession  which  will  protect  the  parties  to  a  parol  partition  against  third 
persons  will  secure  the  rights  of  both,  though  their  deeds  remain  unrecorded. 
And  in  such  a  state  of  case  the  question  of  parol  partition  would  be  imma- 
terial, inasmuch  as  a  several  possession  by  each  party  of  his  own  would  be 
notice  of  the  unrecorded  deed. 

5.  If  one  of  the  parties,  however,  should  neglect  to  put  his  deed  upon  record 
prior  to  the  rendition  of  a  judgment  against  the  other,  whose  deed  had  already 
been  recorded,  the  judgment  being  obtained  subsequent  to  the  partition,  and 
no  several  possession  was  had  so  as  to  afford  notice  of  the  unrecorded  deed, 
and  the  judgment  creditor  had  no  actual  notice  of  the  partition,  his  judgment 
would  become  a  lien,  not  only  upon  the  portion  allotted  to  the  judgment 
debtor,  but  also  upon  the  undivided  interest  which  the  public  records  showed 
to  be  still  in  him  in  that  portion  allotted  to  his  co-tenant. 

6.  Same  —  when  the  lien  accrues  before  partition,  effect  of  a  partition.  There 
are  many  adjudged  cases  in  which  it  has  been  held  that  where  a  judgment  or 
other  lien  is  obtained  against  the  undivided  estate  of  a  tenant  in  common,  and 
partition  is  afterwards  effected  by  judicial  proceedings,  the  lien  follows  the 
partition  and  attaches  to  all  the  premises  set  off"  to  the  debtor,  while  the  land 
allotted  to  his  co-tenant  or  co-tenants  is  discharged. 

7.  And  it  is  difficult  to  say  wliy  a  different  rule  should  be  applied  to  a 
partition  by  act  of  the  parties,  if  the  division  is  shown  to  be  fair  and  just. 
Whether  this  rule  would  be  held  to  obtain  in  this  State,  except  at  the  option 
of  the  lien-holder,  our  statute  requiring  incumbrancers  to  be  made  parties  to 
a  proceeding  in  partition,  is  a  question  upon  which  no  opinioji  is  given. 

8.  Same  —  where  the  lien  accrues  after  partition.  But  even  conceding  the 
ambulatory  character  of  a  lien,  created  before  partition,  upon  the  undivided 
estate  of  a  tenant  in  common,  the  same  doctrine  will  not  apply  to  a  lien 
acquired  after  partition,  and  without  either  actual  or  constructive  notice  that 
a  partition  had  been  made. 

9.  Registry  LAWS  —  whether  notice  is  aff^orded  by  recitals  in  instruments  of 
record.  In  this  case  two  tenants  in  common  effected  a  partition  by  executing  to 
each  other  quit  claim  deeds.  A  judgment  was  recovered  against  one  of  these 
parties  after  the  partition,  but  before  his  co-tenant  had  put  his  deed  upon  record. 
The  latter,  to  protect  himself  against  the  lien  asserted  by  the  judgment 
creditor  upon  the  undivided  interest  which  the  debtor  had  previously  [*130] 
held  in  the  land  allotted  to  him,  insisted  the  creditor  liad  notice  of  his 
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unrecorded  deed  by  recitals  in  a  deed  of  release,  which  was  of  record,  and 
which  was  made  under  the  following  circumstances:  Before  the  partition, 
Seward,  the  party  resisting  the  asserted  lien,  had  mortgaged  all  the  lauds 
which  were  the  subject  of  the  partition  to  a  third  person,  the  mortgage  pur- 
porting to  convey  the  entire  title.  On  the  day  these  two  co-tenants  quit- 
claimed  to  each  other,  the  mortgagee  released  the  portion  of  the  land  allotted 
to  Herrick,  the  other  tenant  and'judgment  debtor,  from  the  mortgage,  the  deed 
of  release  containing  this  clause :  "  hereby  intending  to  release  the  interest 
of  Herrick  in  the  lands  embraced  in  said  mortgage,  and  retain,  as  security  for 
the  payment  thereof,  that  portion  of  said  lands  now  owned  by  Seward."  The 
deed  purported  to  be  made  upon  a  consideration  of  one  dollar,  "  and  other 
good  and  valuable  considerations,"  and  referred  to  the  mortgage  simply  by  its 
date  and  the  volume  and  page  of  its  record.  Held,  that  this  recital,  even  taken 
in  connection  with  the  quit-claim  deed  from  Seward  to  Herrick,  which  was 
of  record,  afforded  no  notice  that  the  partition  had  been  made,  or  that  Seward 
held  an  unrecorded  deed  from  Herrick. 

10.  Same  —  instruments  of  record,  to  afford  notice,  may  lay  in  the  proper 
clidin  of  title.  Besides,  neither  the  deed  from  Seward  to  Herrick,  nor  the 
release  from  Seward's  mortgagee,  as  they  related  only  to  the  land  owned  by 
Seward  in  that  portion  allotted  to  Herrick,  in  the  partition,  lay  in  the  chain 
of  Herrick's  title  to  a  different  tract  of  land  —  that  allotted  to  Seward  —  and 
were  not,  therefore,  instruments  which  a  purchaser  from  Herrick  of  such 
difierent  tract  or  a  judgment  creditor  of  Herrick  would  have  been  obliged  to 
notice. 

11.  In  no  manner  whatever  could  Seward  encumber  or  diminish  Herrick's 
estate,  and  a  person  dealing  with  him  in  regard  to  his  estate  in  certain  lands, 
would  be  under  no  obligation  to  search  the  records  for  the  purpose  of  ascer- 
taining what  recitals  a  mortgagee  of  Seward  had  thought  proper  to  introduce 
into  an  instrument  made  by  him,  and  relating  not  to  the  title  of  Herrick,  but 
to  the  estate  of  another  person,  with  whom  the  judgment  creditor  had  nothing 
whatever  to  do. 

Wkit  of  Error  to  the  Superior  Court  of  Chicago. 

The  case  is  fully  stated  in  the  opinion  of  the  court. 

Messrs.  Hoyne,  Miller  and  Lewis,  for  the  plaintiff  in  error. 

Messrs.  Jameson  and  Hibbard,  for  tlie  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

[^131]  On  the  23d  of  October,  1 856,  one  John  M.  Seward  and  one 
William  B.  Herrick,  being  equal  owners  as  tenants  in  com- 
mon of  certain  lands  situate  on  sections  11,  12,  13  and  14,  town- 
ship 40  N.,  range  4  E.,  for  the  purpose  of  effecting  a  partition, 
executed  to  each  other  quit-claim  deeds.  Seward  conveyed  to 
Herrick  his  interest  in  the  land  on  section  13,  and  Herrick  to 
Seward  his  interest  in  the  residue  of  the  lands.  The  partition  is 
proven  to  have  been  fair  and  just.  The  deed  to  Herrick  was  re- 
corded March  4th,  1857,  and  that  to  Seward  not  until  January 
28tli,  1862.  On  the  25th  of  February,  1857,  Herrick  mortgaged 
to  one  Macalister,  the  land  allotted  to  him,  to  secure  the  payment 
of  $20,000,  which  mortgage  was  recorded  March  7th,  1857.  On 
the  6th  of  May,  1857,  Pettee,  the  defendant  in  error,  recovered 
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a  judgment  in  the  Superior  Court  of  Chicago,  against  Herrick, 
for  $3,453,  on  which  execution  was  issued  within  the  year. 
Subsequently,  Pettee  sued  out  another  execution,  and  was  about 
to  sell,  under  it,  an  undivided  half  of  the  lands  on  sections  11 
and  12,  allotted  to  Seward  in  the  partition,  when  Manly,  the 
plaintiff  in  error,  who  held  by  a  series  of  conveyances  under 
Seward,  all  of  which  were  made  after  the  recovery  of  Pettee's 
judgment,  tiled  his  bill  in  chancery  to  enjoin  the  sale  and  quiet 
his  title.  The  case  proceeded  to  a  hearing,  and  the  court  below 
dismissed  the  bill. 

It  is  urged  by  the  plaintiff  in  error,  that  notwithstanding  the 
non-registry  of  the  deed  from  Herrick  to  Seward,  at  the  date  of 
the  recovery  of  the  judgment  against  the  former,  the  undivided 
half  of  the  lands  on  sections  11  and  12,  which  had  belonged  to 
Herrick  before  the  partition,  and  still  stood  in  him  upon  the 
record,  was  not  subject  to  the  lien  of  the  judgment.  It  is  so 
claimed  upon  several  grounds.  The  counsel  for  the  plaintiff  in 
error  lirst  insists,  inasmuch  as  the  title  of  tenants  in  common  is 
several,  and  the  only  unity  between  them  the  unity  of  possession, 
that  a  parol  partition,  if  followed  up  by  a  several  possession,  in  ac- 
cordance with  the  partition,  is  good,  and  that  the  plaintiff  in  error 
should  not  be  placed  in  a  worse  position,  in  consequence  of  failing 
to  register  his  deed,  than  he  would  occupy  if  he  had  no 
deed  at  all.  This  would  be  perfectly  true  if  there  had  been  [*132] 
such  a  change  from  a  joint  to  a  several  possession  as  would 
be  necessary  to  make  a  parol  partition  good.  For  that  purpose, 
at  least  as  to  third  persons,  the  several  possession  of  the  respect- 
ive parties  must  be  so  open  and  visible  as  to  notify  all  persons 
interested  in  having  such  knowledge,  that  a  change  of  possession 
has  occurred.     But  in  the  case  at  bar  there  is  no  such  change  of 

Possession  as  would  amount  to  notice  or  put  parties  upon  inquiry, 
f  there  had  been,  the  question  of  parol  partition  would  have 
been  immaterial,  inasmuch  as  a  several  possession,  by  each  party 
of  his  own,  would  have  been  notice  of  the  unrecorded  deed.  But 
there  was  no  possession  at  all  taken  by  Seward  of  his  allotment, 
prior  to  the  rendition  of  the  judgment.  Tliis  portion  of  the 
lands  was,  and  continued  to  be  wholly  unimproved.  There  was 
already  a  tenant  on  the  land  allotted  to  Herrick,  who  remained 
in  the  same  possession  that  he  had  had  before.  Herrick  himself 
caused  some  ploughing  to  be  done,  and  wood  to  be  cut  before  the 
rendition  of  the  judgment.  This  was  all  that  would  indicate  a 
change  of  possession  or  a  partition.  In  order  to  affect  third 
persons  claiming  a  lien  upon  or  an  interest  in  the  land  allotted 
to  Seward,  the  title  to  an  undivided  half  of  which  the  public 
records  showed  to  be  in  Herrick,  it  is  clear  that  there  must  have 
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been  such  a  several  possession  bj  Seward,  of  his  allotment,  as 
would  at  least  put  parties  upon  inquiry.  We  must  hold  this,  or 
we  substantially  repeal  our  registry  laws.  Those  laws  place  the 
purcliaser  and  the  judgment  creditor  upon  the  same  footing,  and 
if,  under  the  circumstances  of  this  case,  the  defendant  in  error 
instead  of  obtaining  a  judgment  lien,  had  purchased  of  Herrick 
the  undivided  half  of  the  land  allotted  to  Seward,  would  it  be 
contended  that  Herrick's  possession  of  his  allotment  would  be 
notice  of  Seward's  title  to  his,  either  by  a  parol  partition  or 
under  an  unrecorded  deed.  It  is  a  question  about  which  there 
can  be  no  discussion,  and  the  same  rule  must  be  applied  to  the 
case  of  judgment  creditors. 

The  counsel  for  the  plaintiff  in  error  also  insists,  that 
[■^133]  where  a  judgment  or  other  lien  is  obtained  against  the 
undivided  estate  of  a  tenant  in  common,  and  partition  is 
afterwards  made,  the  lien  follows  the  partition  and  attaches  to  all 
the  premises  set  off  to  the  debtor,  while  thel  and  allotted  to  his  co- 
tenant  or  co-tenants  is  discharged.  There  are  many  adjudged  cases 
in  which  this  has  been  held,  where  the  partition  was  effected  by 
judicial  proceedings,  and  we  agree  with  the  counsel  for  the  plain- 
tiff in  error,  that  it  is  difficult  to  say  why  a  different  rule  should 
be  applied  to  a  partition  by  act  of  the  parties,  if  the  division  is 
shown  to  have  been  fair  and  just.  Whether  this  rule  would  be 
held  to  obtain  in  this  State,  except  at  the  option  of  the  lien- 
holder,  our  statute  requiring  that  incumbrancers  should  be  made 
parties  to  a  proceeding  in  partition,  is  a  question  upon  which  we 
do  not  desire  to  be  understood  as  expressing  an  opinion.  In  the 
case  of  Loomis  v.  Eiley,  24  Ills.  307,  it  was  decided  that  where 
a  mortgage  was  made  upon  an  undivided  interest,  pending  the 
suit  for  partition,  the  lien  would  be  confined  to  the  premises 
allotted  to  the  mortgagor,  but  that  case  was  decided  solely  upon 
the  ground  that  the  incumbrance  was  {ire^itedi  pendente  lite. 

But  conceding,  merely  for  the  purposes  of  this  case,  all  that  is 
claimed  by  the  counsel  for  plaintiff  in  error,  as  to  the  ambula- 
tory character  of  a  lien,  created  before  partition  upon  the  undi- 
vided estate  of  a  tenant  in  common,  we  still  can  not  concur  in 
the  inference  thence  drawn  by  counsel,  that  the  same  doctrine 
would  apply  to  a  lien  acquired  after  partition  upon  the  estate  of 
a  tenant  in  common,  and  without  either  actual  or  constructive 
notice  that  a  partition  has  been  made.  We  speak,  of  course,  of 
partition  by  act  of  the  parties,  as,  where  the  partition  is  by 
judicial  proceedings,  there  would  be  constructive  notice.  In  re- 
gard to  a  lien  obtained  after  partition  without  notice,  the  equities 
of  the  parties,  in  connection  with  our  registry  law,  would  be 
widely  different  from  what  they  would  be  in  the  case  of  a  lien 
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acquired  before  partition.  To  illustrate  from  the  case  at  bar: 
If  Pettee  had  obtained  his  judgment  before  partition,  no  injus- 
tice would  be  done  to  any  parties  by  confining  his  lien  after 
partition,  to  the  land  allotted,  in  severalty,  to  Herrick.  ['^134] 
The  division  of  the  premises  being  just,  he  would  have  the 
same  amount  of  property  out  of  which  to  make  his  debt,  that  he 
would  have  had,  if  the  lands  had  remained  undivided.  And  if 
there  had  been  a  lien  older  than  his,  as  is  the  Macalister  mort- 
gage in  the  actual  state  of  facts,  Pettee  would  still  occupy  no 
worse  position  by  holding  that  his  lien  followed  the  partition. 
He  could  still  subject  to  his  judgment  the  same  amount  of  prop- 
erty that  he  could  have  reached  had  there  been  no  partition,  and 
w^hich  is  the  material  thing  to  be  considered.  His  position  would 
be  in  no  respect  made  worse  in  consequence  of  Seward's  failure 
to  record  the  deed  from  Herrick,  by  which  the  partition  was  in 
part  effected,  or  in  consequence  of  his  having  neither  actual  nor 
constructive  notice  that  a  partition  had  been  made.  He  would 
have  become  the  creditor  of  Herrick  upon  the  faith  that  Herrick 
owned  only  an  undivided  half  of  the  lands,  and  he  is  neither 
deceived  nor  injured  by  having  that  undivided  transmuted  into 
a  divided  half,  of  equal  value,  without  notice  to  him,  and  by  a 
private  arrangement  between  the  parties. 

But  how  would  his  equities  be  affected  by  holding  that  the  lien 
follows  the  partition  and  is  restricted  by  it,  in  the  actual  state  of 
facts?  By  the  public  records  of  the  country,  upon  the  faith  of 
which  men  have  the  right  to  act,  at  the  time  Pettee  obtained  his 
judgment,  Herrick  was  the  sole  owner  of  the  land  on  section 
thirteen,  and  the  owner  of  an  undivided  half  of  the  lands  on  sec- 
tions eleven  and  twelve,  which  had  been  conveyed  to  Seward  by 
the  unrecorded  deed.  We  are  not  permitted  to  repeal  our  registry 
laws  by  distinctions  drawn  from  the  common  law  definition  of 
tenancy  in  common,  and  by  the  doctrine  that  partition  of  such 
estate  is  simply  the  severance  of  the  unity  of  possession.  While 
all  this  is  true,  as  urged  by  the  counsel  for  the  plaintiff  in  error, 
the  broad  fact  remains,  plain  and  undeniable,  that  notwithstanding 
the  partition,  Herrick  was  still,  upon  the  records,  the  owner  of  an 
undivided  half  of  the  lands  on  sections  eleven  and  twelve, 
and  all  persons  had  the  right,  in  the  absence  of  notice  from  [*135] 
some  other  source,  to  purchase  from  him,  or  to  furnish  him 
credit  and  take  a  lien,  acting  upon  the  belief  that  those  records 
showed  the  absolute  truth  as  to  the  title.  When  Pettee  furnished 
the  credit  upon  which  his  judgment  was  afterwards  obtained,  the 
law  presumes  that  he  furnished  it  upon  the  faith  that  Herrick  was 
the  owner  of  all  real  estate  which  stood  in  his  name  upon  the 
records,  and  for  the  sake  of  certainty,  the  presumption  is  made 
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to  apply  to  the  time  when  Pettee  obtained  his  judgment.  This 
presumption  may  not  have  been  true,  as  a  matter  of  fact,  but  it 
is  the  theory  upon  which  our  recording  laws  give  purchasers  and 
judgment  creditors  the  same  degree  of  protection,  and  is  one  of 
those  legal  presumptions  which  the  law  does  not  permit  to  be 
disputed.  Having,  then,  given  credit,  as  the  law  presumes,  upon 
the  faith  that  Herrick  owned  an  undivided  half  of  the  lands  in 
sections  eleven  and  twelve,  and  the  Macalister  mortgage. for 
$20,000  having  priority  as  to  the  land  on  section  thirteen,  can 
we  restrict  him  to  his  junior  lien  upon  the  latter  land,  merely 
because  we  might  do  so,  if  his  judgment  had  been  obtained  before 
the  partition  was  made.  In  the  one  case  the  laches  of  Seward  in 
failing  to  record  his  deed  could  have  neither  injured  nor  misled 
him.  In  the  other  the  law  presumes  it  to  have  misled  him,  and 
and  if  we  were  to  apply  the  doctrine  insisted  upon  by  the  counsel 
for  plaintiff  in  error,  we  would  take  from  him  the  means  of  se- 
curing payment  of  a  debt  which,  upon  the  theory  of  our  registry 
law  in  protecting  judgment  creditors,  he  would  not  have  con- 
tracted, if  the  deed  had  been  recorded.  It  is  undoubtedly  hard 
that  a  portion  of  the  land  which  in  fact  belongs  to  Seward  or  his 
grantees,  should  be  taken  for  the  payment  of  Herrick 's  debts, 
but  it  is  the  consequence  of  Seward's  own  negligence,  and  the 
hardship  is  no  greater  than  in  any  other  case  in  which  a  second 
is  preferred  to  a  first  purchaser,  who  has  failed  to  record  his  deed. 
The  law  furnished  Seward  the  means  of  protecting  his  title,  and 
if  he  neglected   to  avail  himself  of  them,  neither   he   nor  his 

grantees  can  claim   any  equity  against  him  who  has  dealt 
[^136]  with  Herrick  upon  the  faith  which  the  law  authorized 

him  to  place  in  the  public  records. 
There  is  another  circumstance  in  this  case  to  which  we  have 
not  yet  adverted,  and  upon  which  the  counsel  for  the  plaintiff  in 
error  places  some  reliance,  as  notice  to  Pettee  of  the  unrecorded 
deed.  Before  the  partition,  John  M.  Seward  made  a  mortgage 
upon  all  these  lands  to  John  B.  Seward,  purporting  to  convey  the 
entire  title.  On  the  same  day  that  John  M.  Seward  quit-claimed 
to  Herrick  the  north  half  of  section  13,  Jolm  B.  Seward  released 
the  same  land  from  the  lien  of  the  mortgage.  The  deed  of  release 
contained  the  following  clause:  "  Hereby  intending  to  release  the 
interest  of  William  B.  Herrick  in  the  lands  embraced  i"n  said 
mortgage,  and  retain  as  security  for  the  payment  thereof,  that 
portion  of  said  lands  now  owned  by  John  M.  Seward."  The 
release  related  only  to  the  north  half  of  13,  and  referred  to  the 
mortgage  by  its  date  and  the  volume  and  page  of  its  record,  and 
in  no  other  way.  The  deed  purports  to  be  made  u.pon  a  consid- 
eration of  one  dollar  "  and  other  good  and  valuable  considerations." 
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No  allusion  whatever  is  made  in  it  to  a  partition  between  John 
H.  Seward  and  Herrick,  or  to  the  deed  from  the  former  to  the 
latter.  The  release  was  duly  recorded.  What  there  is  in  this 
recital  to  give  any  indication  to  Pettee  of  a  partition  having  been 
made,  we  are  unable  to  perceive.  The  instrument  releases  the 
lien  of  the  mortgage  upon  a  title  which  Seward  had  held  to  land 
on  section  thirteen.  It  reserves  the  lien  of  the  mortgage  upon 
all  other  lands  covered  by  the  mortgage  and  owned  by  John  H. 
Seward.  How  can  this  indicate  that  Herrick  had  lost  his  title  to 
any  portion  of  his  own  estate.  The  release,  taken  in  connection 
with  the  quit-claim  deed  from  John  H .  Seward,  notwithstanding 
the  latter  purported  to  be  upon  a  consideration  of  one  dollai',  no 
more  indicated  a  partition  of  these  lands  held  in  common,  than  it 
did  any  other  transaction  by  means  of  which  Herrick  had  acquired 
Seward's  title,  and  had  arranged  with  the  mortgagee  to 
release  his  lien.  The  form  and  consideration  of  the  deed  ["^137] 
indicated  nothing,  as  such  deeds  are  not  at  all  peculiar  to 
cases  of  partition. 

Besides,  neither  the  deed  from  John  H.  Seward  to  Herrick,  nor 
the  release  from  John  B.  Seward,  as  they  related  only  to  the  land 
owned  by  John  H.  Seward  on  section  13,  lay  in  the  chain  of 
TlerricVs  title  to  a  different  tract  of  land,  and  were  not,  there- 
fore, instruments  which  a  purchaser  from  Herrick  of  such  differ- 
ent tract  would  have  been  obliged  to  notice,  and  the  same  rule 
would  hold  as  to  a  judgment  creditor.  In  no  manner  whatever 
could  the  Sewards  encumber  or  diminish  Herrick's  estate,  and  a 
person  dealing  with  him  in  regard  to  his  estate  in  certain  lands, 
would  be  under  no  obligation  to  searcli  the  records  for  the  purpose 
of  ascertaining  what  recitals  John  B.  Seward  had  thought  proper 
to  introduce  into  an  instrument  made  by  him.  and  relating,  not 
to  the  title  of  Herrick,  but  to  the  estate  of  another  person,  with 
whom  Pettee,  the  judgment  creditor,  had  nothing  whatever  to  do. 

It  is  also  urged  that  Herrick's  several  possession  of  the  land 
on  section  13,  is  constructive  notice  of  Seward's  several  title  to 
the  lands  allotted  to  him  in  the  parol  partition.  We  have  already 
incidentally  said  all  that  we  deem  necessary  on  this  point  in 
speaking  of  partition  by  parol. 

Decree  affirmed. 


Charles  Mason  [*138] 

V. 

Solomon  Ely. 

1.    Wills  —  rules  of  construction.    In  construing  wills,  like  other  instru- 
ments, the  meaning  of  the  party  executing  them,  must,  if  practicable,  be 
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ascrtained  and  enforced.  And  in  doing  so,  resort  may  be  had  to  every  pro- 
vision of  the  instrument  to  ascertain  that  intention;  nor,  if  it  maybe  avoided, 
will  any  portion  of  the  instrument  be  left  inoperative. 

2.  And  such  instruments  must  be  interpreted  by  the  language  employed 
by  the  testator,  without  resorting  to  extrinsic  evidence. 

3.  Same  —  construction  of  the  will  in  this  case  —  description  of  premises. 
The  property  devised  in  this  case  was  described  as  follows:  "  So  niuch  of  lots 
numbered  one  and  two  in  block  number  fifteen,  in  the  southern  addition  of 
Miller  and  others  to  Bloomington,  as  is  now  inclosed  by  fence,  including  the 
house  where  the  widow  Crawford  now  lives."  Lot  two  lies  west,  and  adjoin- 
ing lot  one ;  both  lots  were  inclosed  by  an  exterior  fence,  and  they  were 
divided  by  fences  running  north  and  south  through  the  middle  of  each,  mak- 
ing three  inclosures;  the  house  in  which  the  widow  Crawford  lived  was  in 
the  west  inclosure,  being  on  the  west  half  of  lot  two;  the  dwelling  of  the 
testator  was  in  the  east  inclosure,  being  on  the  east  part  of  lot  one.  Held, 
that  the  west  half  of  lot  two,  alone,  passed  by  the  devise.  The  reference  to 
lots  "  one  and  two  "  was  merely  descriptive  of  an  entire  property,  only  a  part 
of  which,  the  inclosure  embracing  the  widow  Crawford's  house,  was  intended 
to  be  devised. 

Wkit  of  Error  to  the  Circuit  Court  of  McLean  County. 

This  was  an  action  of  ejectment  instituted  in  the  court  below 
by  Charles  Mason  against  Solomon  Ely,  to  recover  lot  number 
one  and  the  east  half  of  lot  number  two,  in  block  number  fifteen, 
in  the  southern  addition  of  Miller  and  others  to  the  city  of 
Bloomington,  in  McLean  County. 

The  plaintiff  claimed  title  as  devisee  of  G-eorge  Mason,  deceased, 
under  the  following  clause  in  his  will:  "  Second,  to  Charles  Mason 
I  give  and  bequeath  the  following  property,  to-wit:  So  much  of 
lots  numbered  one  and  two,  in  block  number  fifteen,  in  the 
[*139]  southern  addition  of  Miller  and  others  to  the  city  of  Bloom 
ington,  as  is  now  inclosed  by  fence,  including  the  house 
where  the  widow  Crawford  now  lives.  It  appears  from  the 
testimony,  that  lot  two  lies  w^est  and  adjoining  lot  one;  both  were 
inclosed  by  an  exterior  fence,  and  were  divided  into  separate 
inclosures  by  fences  running  north  and  south  through  the  middle 
of  each.  The  house  where  the  widow  Crawford  lived  was  in  the 
west  inclosure,  being  upon  the  west  half  of  lot  two;  the  dwelling 
of  the  testator  was  in  the  east  inclosure,  being  on  the  east  part 
of  lot  one. 

Upon  the  trial  the  defendant  proposed  to  prove  the  declarations 
of  the  testator  made  at  the  time  he  wrote  the  will,  as  to  what  he 
intended  to  give  to  the  plaintiff,  which  the  court  refused,  and 
exception  was  taken. 

The  issue  was  found  for  the  defendant;  a  new  trial  refused, 
and  judgment  entered  upon  the  finding.  The  plaintiff  thereupon 
sued  out  this  writ  of  error.  The  question  presented  is,  what 
passed  by  the  will — the  whole  of  lots  one  and  two,  or  only  that 
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portion  of  lot  two  embraced  in  the  west  enclosnre,  in  which  was 
situate  the  house  where  the  widow  Crawford  lived. 

Messrs.  TiFroN  and  Benjamin,  for  the  plaintiiF  in  error. 

Mr.  W.  H.  Hanna,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  whole  controversy  turns  upon  the  true  construction  of  a 
portion  of  the  last  will  and  testament  of  George  Mason,  deceased. 
The  clause  in  dispute  is  this:  "  Second,  to  Charles  Mason,  I  give 
and  bequeath  the  following  property,  to- wit:  So  much  of  lots 
numbered  one  and  two  (1  and  2,)  in  block  number  fifteen  (15,)  in 
the  southern  addition  of  Miller  and  others,  to  Bloomington,  as  is 
now  inclosed  by  fence,  including  the  house  where  the  widow 
Crawford  now  lives." 

These  lots  were  enclosed,  as  will  be  seen  by  the  annexed  pl40] 
diagram,*  by  an  exterior  fence.     There  were  also  two  infe- 
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C — Widow  Crawford's  Dwelling.  B— Barn.  W — Wood-house.  M — George 

Mason's  Dwelling.   S — Smoke-house.  Fence, 

107 


14:1-14:2  Mason  v.  Ely.  [April  T. 

Opinion  of  the  Court. 

rior  fences  running  north  and  south,  so  as  to  form  three  distinct 
enclosures.  One  of  these  latter  fences  divided  lot  one  near  the 
center,  and  the  other  lot  two  in  the  same  manner.  The  house 
occupied  by  the  widow  Crawford  was  on  the  north-west  corner 
of  lot  two,  and  was  enclosed  in  the  separate  division  formed  by  a 
portion  of  the  north  and  south  exterior  fences,  and  all  of  the  out- 
side western  fence,  and  the  interior  fence  dividing  lot  two. 
The  dwelling  house  of  testator,  together  with  other  build- 
[■^141]  ings,  was  on  the  northeastern  portion  of  lot  one. 

It  is  contended  by  one  party  that  under  the  language  of 
the  devise,  the  devisee  takes  all  of  lot  two  and  so  much  of  lot  one 
as  lies  west  of  the  fence  dividing  the  latter  named  lot.  By  the 
other  party  it  is  contended  that  it  is  limited  to  that  portion  of 
lot  two  embraced  in  the  inclosure  formed  by  the  fence  dividing 
that  lot,  and  being  on  the  west  side  of  the  same. 

In  construing  wills,  like  other  instruments,  the  meaning  of 
the  party  executing  them  must,  if  practicable,  be  ascertained  and 
enforced.  And  in  doing  so,  resort  maybe  had  to  every  provision 
of  the  instrument  to  ascertain  that  intention.  Nor  will,  if  it 
may  be  avoided,  any  portion  of  the  instrument  be  left  inopera- 
tive. And  such  instruments  must  be  interpreted  by  the  lan- 
guage employed  by  the  testator  without  resorting  to  extrinsic 
evidence. 

In  this  case  the  difficulty  arises  from  the  fact  that  the  devisor 
refers  to  both  lots,  when  there  is  no  one  of  these  three  inclosures 
which  seems  to  answer  all  of  the  calls  in  the  description.  If  we 
take  the  western  inclosure,  it  does  not  embrace  any  portion  of 
lot  one.  If  we  take  the  middle  lot,  it  embraces  a  portion  of  both 
lots,  but  the  widow  Crawford's  house  is  not  inclosed  in  this  lot. 
If  the  eastern  inclosure,  then  it  does  not  embrace  any  portion  of 
lot  two.  If  the  exterior  fence  is  taken,  then  it  would  include  the 
widow  Crawford's  house,  but  it  would  embrace  the  whole  and  not 
a  part  of  these  lots. 

It  is  not  contended,  nor  can  it  reasonably  be,  that  this  devise 
carries  the  whole  of  these  two  lots.  And  the  same  may  be  said 
of  the  eastern  enclosure,  which  is  wholly  on  lob  one.  Then  to 
which  of  the  other  two  does  it  apply,  or  does  it  embrace  both,  as 
contended?  The  western  enclosure  would  fully  answer  the 
description  in  every  particular,  if  the  testator  had  not  referred  to 
lot  one  in  the  devise,  as  there  is  no  dispute  that  it  is  a  part  of 
block  fifteen  in  the  addition  to  the  city  referred  to,  and  it  is 
within  the  block  named,  and  is  on  lot  two,  specified,  and 
[*142]  it  includes  the  house  in  which  the  widow  Crawford  resided. 
This  inclosure  answers  more  of  the  calls  in  the  description 
than  either  of  the  others  claimed  to  embrace  the  devised  prem- 
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ises.  The  fence  around  the  middle  enclosure  does  not  embrace 
the  house  occupied  by  the  widow  Crawford,  and  we  think  was  not 
intended,  nor  do  either  of  the  parties  so  insist. 

When  we  remember  that  the  two  lots  were  inclosed  by  an 
exterior  fence,  and  the  residence  of  the  testator  was  within  that 
inclosure,  the  lots  were  no  doubt  for  many  purposes  one  pro- 
perty, and  might  be  described  as  lots  one  and  two,  to  designate 
it  as  a  single  piece  of  ground.  The  property  as  a  single  estate 
might  be  known  by  that  description  as  well  as  the  residence  of 
testator.  Had  he  referred  to  it  as  so  much  of  the  property  upon 
whicli  he  resided,  as  was  inclosed  by  the  fence,  including  the 
house  in  which  the  widow  Crawford  resided,  a  controversy  would 
not  likely  have  arisen.  Whilst  his  house  was  on  lot  one,  and 
and  the  other  house  was  on  lot  two,  inasmuch  as  both  lots  were 
inclosed  by  an  exterior  fence  common  to  both,  still  all  persons 
would  have  understood  it  as  referring  to  both  lots  as  constituting 
but  one  property,  and  that  the  western  of  the  three  inclosures 
had  passed  by  the  devise.  And  we  think  when  he  referred  to 
the  property  as  lots  one  and  two,  it  was  intended  as  a  general 
description  of  an  entire  property,  a  portion  of  which  he  was 
devising  to  his  son. 

By  this  construction  no  portion  of  the  language  employed  need 
be  rejected  to  give  effect  to  the  devise.  Any  other  construction 
would  require  the  rejection  of  some  portion  of  the  language 
employed.  If  the  construction  w^ere  given  that  it  embraced  the 
western  and  central  inclosures,  then  the  eastern  fence,  inclosing 
the  house  described,  would  have  to  be  rejected,  and  another 
adopted  which  does  not  in  any  sense  contribute  to  its  inclosure. 
The  fence  dividing  lot  two  would  have  to  be  removed  before  a 
fence  would  be  found  inclosing  the  house  and  a  portion  of  both 
lots.  And  to  give  the  construction  contended  for  by  plaintijffs 
in  error,  this  would  have  to  be  done.  But  if  the  entire 
property  w^as  designated  as  lots  one  and  two,  and  designed  ["^llrS] 
to  describe  the  property  as  one,  and  not  as  separate  prem- 
ises, all  difficulty  disappears.  And  the  balance  of  the  description 
is  natural  and  simple,  thus  giving  effect  to  the  devise  without 
adding  to  or  subtracting  from  the  language  emploj^ed,  and  giving 
full  force  and  effect  to  every  part  of  the  description. 

That  such  was  the  sense  in  which  the  reference  was  made  to 
the  property  by  the  numbers  we  liave  no  doubt.  That  it  had 
been  long  occupied,  inclosed  and  treated  as  one,  and  not  as  sev- 
eral estates  we  may  readily  suppose.  And  if  so,  it  was  natural 
to  so  refer  to  it  in  the  general  description.  As  then,  by  the 
words  of  the  will,  testator  did  not  give  lot  one  to  plaintiff  in 
error,  but  only  so  much  of  it  as  was  then  enclosed  bv  a  fence, 
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which  included  the  widow  Crawford's  house, — now  no  part  of 
lot  one  was  in  that  inclosure,  consequently  no  part  of  lot  one 
passed  by  the  will  to  plaintiff  in  error. 

We  are,  therefore,  of  the  opinion  that  the  judgment  of  the 
court  below  is  correct,  and  must  be  affirmed. 

Judgment  affirmed. 


Thomas  Yennum 

Thomas  E.  Thompson. 

1.  Evidence. — declarations  of  a  vendor  as  to  the  title  to  the  property.  A 
vendor  of  property  can  not,  by  any  declarations  of  his,  disparage  the  title  of 
his  vendee.  But  this  rule  can  not  apply  where  the  declarations  were  made 
before  the  sale  and  while  the  vendor  was  still  in  the  possession  of  the  property, 

Roan  Color — what  constitutes.  In  an  action  of  replevin  for  a  yoke  of  oxen, 
It  was  held  not  to  be  error  to  refuse  an  instruction  asked  by  the  defendant, 
which  assumed  that  if  the  cattle  were  of  a  roan  color,  they  could  not  be  white 
and  red  spotted.  It  was  proper  for  the  jury  to  say  whether  a  roan  color  is 
made  up  of  red  and  white. 

[*144]      Writ  of  Error  to  the  Circuit  Court  of  Iroquois  County; 
the  Hon.  Charles  R.  Starr,  Judge,  presiding. 

This  was  an  action  of  replevin  brought  in  the  court  below  by 
Thomas  E.  Thompson  against  Thomas  Yennum. 

A  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff. 
The  defendant  thereupon  sued  out  this  writ  of  error. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court  for 
an  understanding  of  the  questions  decided. 

Mr.  George  B.  Joiner,  for  the  plaintiff  in  error. 

Messrs.  Wood  and  Long,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  replevin  for  a  yoke  of  oxen.  There  was 
a  trial  by  jury  and  a  verdict  and  judgment  for  the  defendant  in 
error,  and  the  case  brought  here  by  writ  of  error. 

The  principal  questions  are: 

1.  Were  Edmonds'  declarations  competent  testimony? 

2.  Were  the  instructions  proper? 

The  defendant  below  claimed  property  in  the  oxen  by  an 
alleged  purchase  from  Edmonds,  who  had  them  in  his  possession 
as  the  bailee  of  defendant  in  error,  the  real  owner,  under  a  con- 
tract to  purchase  them  and  to  pay  for  them  by  a  given  day  which 
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had  not  arrived  when  he  parted  with  the  possession  to  the  plain- 
tiff in  error. 

The  rule  that  a  vendor  can  not,  by  any  declarations  of  his, 
disparage  the  title  of  his  vendee,  is  well  settled.  Wheeler  v. 
McGorristen,  24  111.  40.  This  rale,  however,  can  not  apply 
here,  for  the  reason  that  Edmonds  declarations,  as  proved,  were 
made  before  the  sale  to  the  plaintiff  in  error,  and  while  he, 
Edmonds,  had  possession  of  the  property.  Edmonds  had  taken 
the  oxen  by  direction  of  defendant  in  error,  to  go  to  Ash- 
grove  for  a  load  of  corn,  and  returned  without  them,  pre-  ["^145] 
tending  they  had  broke  away  and  he  could  not  find  them. 
While  thus  in  his  possession,  the  declarations  were  made  which 
were  given  in  evidence. 

Although  there  was  some  conflict  in  the  testimony,  yet  we 
think  it  greatly  preponderated  in  favor  of  the  defendant  in  ei^ror, 
and  showed  a  clear  case  of  breach  of  trust  by  Edmonds,  amount- 
ing almost,  if  not  quite,  to  larceny,  and  that  plaintiff'  in  error 
was  not  ignorant  of  the  circumstances  attending  the  property 
and  of  Edmonds'  claim  to  it. 

We  perceive  no  objection  to  the  instructions.  They  fairly 
submitted  the  question  on  the  evidence,  of  a  combination  or 
not  between  the  plaintiff  in  error  and  Edmonds,  to  deprive  the 
defendant  in  error  of  the  oxen,  and  whether  there  was  in  fact  a 
sale  of  them  by  Edmonds  to  the  plaintiff'  in  error.  The  jury 
were  the  judges  of  the  credibility  of  the  witnesses  called  to 
these  points,  and  we  think  they  decided  properly,  that  the  title 
had  not  passed  out  of  the  defendant  in  error. 

It  was  no  error  to  refuse  the  instructions  asked  by  plaintiff  in 
error.  The  first  assumes  if  the  cattle  were  of  a  roan  color,  that 
they  could  not  be  white  and  red  spotted,  when  it  was  proper  for 
the  jury  to  say  whether  a  roan  color  is  made  up  of  red  and 
white.  The  identity  of  the  cattle  was  peculiarly  within  the 
province  of  the  jury  to  determine.  Perceiving  no  error  in  the 
record,  the  judgment  is  aftirmed. 

Judgment  affirmed. 


Orlando  Davidson 

V. 

Timothy  R.  Young  et  al. 

1.    Infants — their  lidbility  for  torts  and  fraud.    An  infant  is  liable   in 
damages  for  his  torts  and  frauds.     If  he  were  to  falsely  allege  himself  to  be 
of  age,  for  the  purpose  of  inducing  another  person  to  purchase  and 
take  a  deed  of  his  lands,  he  would  be  liable  to  respond  in  damages  [*146] 
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for  any  injury  which  might  result  to  the  purchaser  in  consequence  of  the 
deceit. 

2.  Infants — estoppel  by  reason  of  fraud.  Whether  he  would  be  estopped, 
in  a  Court  of  Chancery,  from  disaffirming  such  a  conveyance  on  his  arriving 
at  majority,  is  by  no  m.eans  clear.  There  seems,  however,  to  be  only  a  tech- 
nical reason  why  the  doctrine  of  equitable  estoppel  should  not,  in  sucli  cases 
be  applied,  and  in  a  case  of  that  character,  this  court  would  be  strongly 
inclined  to  hold  the  infant  bound. 

3.  Same— of  estoppel  by  consent  of  the  minor.  But  an  equitable  estoppel 
can  not  arise  out  of  the  mere  consent  of  an  infant,  unaccompanied  by  false 
representations,  for  the  sale  and  conveyance  of  his  lands  by  an  administrator, 
who  otherwise  would  have  no  authority  so  to  do.  Such  consent  could  not 
conclude  tlie  infant  any  more  than  a  sale  and  conveyance  by  himself,  which 
he  would  be  at  liberty  to  disaffirm. 

4.  Same — of  estoppel  by  silence  of  infant  while  improvements  are  being  made 
on  his  land  by  purchaser.  Nor  would  the  owner  of  tiie  land  be  estopped 
merely  because  of  his  standing  by  in  silence  while  improvements  were  being 
made  thereon  by  such  purchaser,  during  his  minority. 

5.  Same — estoppel  by  asserting  ownership  of  proceeds  of  such  sale.  A  portion 
of  the  purchase  money  received  by  the  administrator  was  invested  in  other 
lands  which  he  conveyed  to  the  infant  without  his  then  knowledge,  but  which 
he  afterwards,  both  before  and  after  he  attained  his  majority,  spoke  of  as 
belonging  to  him;  but  no  estoppel  could  arise  therefrom,  as  only  what  was 
said  by  him  in  that  regard,  after  his  majority,  would  be  important,  and  that 
could  not  have  influenced  the  conduct  of  the  purchaser,  even  if  known  to 
him,  because  he  had  already  bought  and  paid  for  the  land  and  made  his 
improvements. 

6.  Estoppels  in  pais — when  they  arise.  "  The  doctrine  of  estoppels  in  pais. 
or  equitable  estoppels,  is  based  upon  a  fraudulent  purpose  and  a  fraudulent 
result.  If,  therefore,  the  element  of  fraud  is  wanting,  there  is  no  estoppel ; 
as,  if  both  parties  were  equally  cognizant  of  the  facts,  and  the  declaration  or 
silence  of  the  one  party  produced  no  change  in  the  conduct  of  the  other,  he 
acting  solely  on  his  own  judgment.  There  must  be  deception  and  change  of 
conduct  in  consequence,  in  order  to  estop  a  party  from  showing  the  truth." 

7.  Same — application  of  the  rule  where  one  who  is  of  age,  is  silent  upon  tTvi 
consummation  of  a  contract  made  when  he  was  a  minor.  So  where  a  party  had 
purchased  lands  belonging  to  an  infant,  from  an  administrator  who  had  no 
authority  to  sell,  and  every  thing  in  relation  to  the  transaction  was  consum- 
mated except  the  making  of  the  deed,  the  fact  that  the  owner  of  the  land, 
he  having  attained  his  majority,  was  present  on  the  occasion  of  the  execu- 
tion of  the  deed  by  the  administrator  to  the  purchaser,  and  was  silent, 

[*147]  though  having  knowledge  of  what  was  transpiring,  would  not  operate 
to  estop  the  owner  from  asserting  his  title  as  against  such  purchaser. 
In  such  case  there  would  be  wanting  the  element  of  deception  on  the  part 
of  the  ownerand  consequent  change  of  conduct  on  the  part  of  the  purchaser, 
because  ail  the  material  parts  of  the  transaction  had  been  consummated  be- 
fore, the  deed  being  merely  the  evidence  of  what  had  already  occurred. 

8.  Infant — ratification — what  constitutes.  If  an  infant,  after  attaining 
his  majority,  re-delivers  his  deed  made  in  infancy,  it  would  be  a  ratification. 

9.  In  order  to  constitute  a  ratification,  however,  of  acts  done  in  infancy, 
the  act  relied  upon  as  a  ratification,  must  be  performed  with  a  full  knowledge 
of  its  consequences,  and  with  an  express  intent  to  ratify  what  is  known  to  be 
voidable. 

10.  Where  a  party  who  had  attained  his  majority,  was  present  and  knew 
that  a  deed  was  being  acknowledged  by  another,  for  the  conveyance  of  his 
land,  which  had  been  sold  by  the  grantor,  without  authority,  during  the  in- 
fancy of  the  owner,  and  remained  silent,  his  attention  to  the  transaction  not 
being  challenged  so  as  to  call  upon  him  for  reply,  and  the  circumstances 
being  such  as  to  show  he  did  not  participate  therein,  nothing  is  to  be  inferred 
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against  him,  in  the  way  of  intended  ratification,  from  his  silence.  Ratifica- 
tion must  be  deliberate,  intentional,  and  unequivocal,  and  will  not  be  inferred 
from  mere  silence  under  such  circumstances. 

11.  In  this  case,  the  administrator  who  had  sold  the  infant's  land  without 
authority,  invested  a  part  of  the  purchase  money  in  another  tract  of  land, 
which  he  conveyed  to  the  infant,  who,  on  arriving  at  age,  having  repudiated 
the  sale  of  his  land  by  the  administrator,  conveyed  the^^land  purchased  with 
the  proceeds  of  that  sale,  as  lie  was  directed  by  the  administrator,  without  in 
any  way  profiting  thereby.  This  did  not  operate  as  a  ratification  of  the  sale 
of  his  land  by  the  administrator. 

12.  But  if  the  infant,  on  attaining  his  majority,  had  conveyed  the  land  to 
which  he  had  thus  acquired  title  from  the  administrator,  for  his  own  ben- 
efit, or  in  his  own  right,  claiming  title  thereto;  or,  if  he  had  in  any  mode, 
after  he  became  of  age,  knowingly  appropriated  to  his  own  use  any  of  the  pro- 
ceeds of  the  sale  of  his  own  land,  that  circumstance  would  give  the  case  a 
different  complexion. 

Appeal  from  the  Superior  Court  of  Cliicago. 

The  case  will  be  found  sufficiently  stated  in  the  opinion  of  the 
Court. 

Mr.  Sylvanus  Wilcox,  for  the  appellant. 

Messrs.  Gookins  &  Roberts  and  Mr.  Yan  H.  Higqins,  piJ8] 
for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

David  L.  W.  Jones  died  in  1834,  intestate,  and  seized  in  fee  of 
seventy-seven  acres  of  land  near  Chicago.  He  left  a  widow, 
Frances,  who  afterwards  intermarried  with  Seth  Paine,  and  a 
daughter,  Margaret,  two  years  of  age,  who  afterwards  became 
the  v/ife  of  Timothy  R.  Young,  appellees  herein.  One  Whitlock 
was  appointed  in  1835,  administrator  of  tlie  estate  of  Jones. 
During  his  administration,  the  Legislature,  in  December,  1836, 
passed  a  special  act  authorizing  the  administrator  to  sell  the  real 
estate  of  the  deceased  and  apply  the  proceeds  to  the  liquidation 
of  his  debts,  and  invest  the  residue  in  productive  real  property, 
or  public  securities,  for  the  benefit  of  the  widow  and  child.  In 
April,  1837,  Paine  was  appointed  administrator  in  place  of  Whit- 
lock,  and  in  July,  1837,  acting  as  administrator,  he  sold,  at  pri- 
vate sale,  the  land  above  mentioned  to  Harrison  Newhall,  at  ten 
dollars  per  acre,  payable,  $200  in  cash,  and  the  residue  in  three 
annual  instalments.  The  purchase  was  made  in  Newhall's  name, 
but  for  the  joint  benefit  of  himself  and  Davidson,  the  appellant. 
The  avowed  object  of  the  sale  was  to  raise  money  for  the  educa- 
tion of  the  daughter.  Margaret,  and  this  was  known  to  JSTewhall 
at  the  time  of  his  purchase.  The  purchase  money  was  received 
by  the  administrator,  and,  in  return  therefor,  he  sent  Margaret  to 
a  seminary  at  a  cost  of  between  two  and  three  hundred  dollars, 
and  conveyed  to  her,  while  she  was  yet  a  minor,  forty  acres  of 
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land  near  Lake  Zurich,  in  Cook  County,  and  estimated  worth 
$10  per  acre.  In  January,  1852,  Margaret,  then  about  twenty 
years  old,  became  the  wife  of  the  appellee.  Young,  and  in  Octo- 
ber, 1853,  they  commenced  an  action  of  ejectment  for  tlie  recov- 
ery of  the  land  in  controversy,  first  offering  to  repay  Newhall  the 
amount  of  his  expenditures,  in  purchasing  and  improving  the 
same.  This  action  of  ejectment  was  taken  to  the  Supreme 
pl4:9]  Court  and  heard  here  at  the  June  term,  1855.  Davenport 
V.  Young,  16  111.  549.  It  was  there  held  that  the  admin- 
istrator had  no  power  to  sell  by  virtue  of  this  act,  except  for  the 
purpose  of  paying  debts;  that  before  he  could  sell,  such  debts 
must  be  judicially  shown  to  exist,  and  duly  allowed  against  the 
estate;  that  no  debts  having  been  allowed,  the  power  to  sell 
under  the  act  did  not  arise,  and  the  sale  and  deed  were  void. 

The  legal  title  having  thus  been  settled,  Davidson,  to  whom 
J^ewhall  had  quit-claimed  one-half  of  the  land  when  the  latter 
procured  his  deed  from  Paine,  in  1851,  filed  this  bill  in  chancery, 
asking  a  decree  to  restrain  Young  and  his  wife  from  setting  up 
their  legal  title  to  said  land,  or  from  claiming  the  right  of  pos- 
session therein.  The  Circuit  Court,  after  hearing  the  case  on  the 
pleadings  and  evidence,  dismissed  the  bill,  and  the  complainant 
has  brought  the  record  to  this  court. 

The  case  is  based  uj^on  the  theory  that,  although  the  sale  by 
the  administrator  was  void,  yet  Margaret  Jones,  now  Margaret 
Young,  by  her  acts  at  the  time  of  the  sale,  while  she  was  yet  a 
minor,  and  also  by  her  acts  after  she  obtained  her  majority,  is 
equitably  estopped  from  claiming  title  to  the  premises.  We 
will  consider  the  alleged  grounds  of  estoppel  in  their  order. 

The  record  shows  that  Margaret  was  about  fifteen  years  of  age 
at  the  time  of  the  sale  to  Newhall;  that  she  was  desirous  of 
being  educated;  that  with  her  consent,  and  that  of  her  mother, 
the  land  was  offered  for  sale  by  Paine;  that  JN^ewhall,  before 
purchasing,  consulted  both  the  mother  and  daughter  as  to  their 
wishes;  that  they  consented  to  the  sale;  and  that  the  land  was 
sold  for  what  was  then  considered  a  fair  price,  and  the  proceeds 
were  partly  applied  towards  her  education,  and  partly  invested 
in  another  tract  of  wild  land,  in  her  name,  but  at  the  sole  direc- 
tion of  the  administrator.  These  are  all  the  circumstances 
immediately  connected  with  the  sale,  from  which  the  estoppel  is 
alleged  to  arise. 

Undoubtedly  an  infant  is  responsible  in  damages  for  his 
[*150]  torts  and  his  frauds.    If  he  were  to  falsely  allege  liimself  to 
be  of  age,  for  the  purpose  of  inducing  another  person  to 
purchase  and  take  a  deed  of  his  lands,  he  would  be  liable  to  re- 
spond in  damages  for  any  injury  which  might  result  to  the  pur 
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chaser  in  consequence  of  the  deceit.  Whether  he  would  be  estop- 
ped, in  a  court  of  chancery,  from  disaffirming  such  a  conveyance 
on  his  arriving  at  majority,  is  a  question  which,  upon  the  author- 
ities, is  by  no  means  clear.  There  seems,  however,  to  be  only  a 
technical  reason  why  the  doctrine  of  equitable  estoppel  should  not, 
in  such  cases  be  applied,  and  in  a  case  of  that  character,  we 
should  be  strongly  inclined  to  hold  the  infant  bound.  But  in  the 
case  at  bar,  the  infant  made  no  false  statement  to  the  purchaser, 
and  perpetrated  no  fraud.  She  simply  consented  to  the  sale  of 
the  land  by  the  administrator.  Now,  if  an  infant  is  not  bound 
by  the  solemn  and  deliberate  consent  manifested  by  her  own 
conveyance  of  her  land,  we  do  not  know  by  what  process  of 
reasoning  it  can  be  made  to  appear  that  she  is  bound  by  her 
parol  consent  that  another  shall  make  the  conveyance.  The 
rights  acquired  by  JSTewhall,  under  a  sale  made  by  the  adminis- 
trator with  the  consent  of  Margaret,  were  certainly  not  greater 
than  if  she  had  made  the  sale  herself,  and  at  the  same  time  given 
her  own  deed  for  the  land.  Yet  such  a  sale  and  conveyance,  un- 
accompanied by  false  representations,  would  have  given  Newhall 
no  legal  or  equitable  title  which  Margaret  would  not  be  at  liberty 
to  disaffirm.  So  far  as  the  alleged  equitable  esstoppel  is  based 
upon  the  consent  given  to  the  sale,  the  position  of  the  appellant 
is  clearly  untenable. 

Did  any  thing  occur  after  Margaret  attained  her  majority, 
which  amounted  to  a  ratification,  or  can  be  considered  as  an 
equitable  estoppel?  The  circumstance  which  seems  to  us  to 
merit,  and  to  which  we  have  given  the  most  consideration,  is 
tliis:  The  deed  from  the  administrator  to  N^ewhall,  was  not  made 
until  August,  1851,  though  the  last  payment  had  been  made  in 
June,  1850.  Margaret  was  then  of  age.  Tlie  deed  was  handed  by 
Newhall  to  the  administrator  just  before  leaving  Chicago, 
and  was  executed  by  him  at  a  hotel  in  Elgin.  He  sent  for  pi 51] 
a  justice  of  the  peace  to  come  to  the  hotel  to  take  the  ac- 
knowledgment. He  had  his  family  with  him,  including  Margaret, 
several  younger  children,  his  wife,  and  an  aunt  of  Margaret. 
The  party  were  occupying  a  sitting  room  and  an  adjoining  bed 
room.  When  the  justice  came,  Paine,  the  administrator,  ex- 
plained to  him  fully  the  character  of  the  deed.  The  justice 
testities  that  while  he  was  there,  some  persons  came  into  the 
sitting  room  from  the  bed  room,  to  whom  he  was  introduced, 
and  he  thinks  they  were  young  ladies.  The  witness,  Rosenkranz, 
entered  the  room  while  the  justice  was  there.  He  says  Margaret, 
her  mother,  and  aunt,  were  either  in  the  sitting  room  or  in  the 
bed  room,  with  the  door  open,  and  they  came  into  the  sitting 
room  after  his  arrival.     He  says  "  I  did  not,  to  my  recollection, 
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see  any  acknowledgmeiit  taken  of  a  deed."  The  aant,  Miss 
"Whitlock,  testifies  that  she  neither  saw  nor  heard  of  the  acknowl- 
edgment of  a  deed.  Her  entire  testimony,  however,  gives  the 
impression  that  she  testified  under  a  strong  bias. 

This  is,  substantially,  all  the  evidence  in  the  record  from  which 
we  are  asked  to  find  that  Margaret  knew  and  consented  to  the 
making  of  this  deed,  and  to  make  such  finding  the  basis  of  a 
decree  divesting  her  title  to  valuable  property.  Is  this  evidence 
sufiiciently  clear  to  justify  us  in  so  doing?  Can  any  thing  more 
be  said  of  it  than  that  it  is  possible  she  knew  of  the  acknowl- 
edgment, and  the  delivery  of  the  deed  to  the  justice  for  the 
benefit  of  JSTewhall,  but  that  it  is  not  proven  in  such  mode  as,  in 
itself,  to  justify  the  judicial  divestiture  of  important  rights? 
And  the  complainant  claims  title  under  this  ratification,  and 
must  therefore  prove  it  with  reasonable  certainty.  Here,  in  a 
couple  of  rooms  at  a  hotel,  are  Paine  and  his  wife,  Margaret  and 
Miss  Whitlock,  several  children,  the  justice  of  the  peace,  and  Ros- 
enkranz,  who  seems  to  have  been  visiting  the  ladies,  and  who  swears 
that  he  was  conversing  with  them  while  there;  that  he  remained 
until  after  the  justice  left,  and  that  when  he  arrived,  the 
[*152]  ladies  were  in  a  bed  room  with  the  door  open.  Under  these 
circumstances  whether  Margaret  did  or  did  not  know  that 
a  deed  was  being  acknowledged  and  delivered,  for  the  purpose  of 
conveying  her  land,  is  at  most  a  matter  of  conjecture.  It  can 
not  be  asserted,  with  any  confidence,  as  a  fact. 

In  this  lame  condition  of  the  proof,  what  is  the  law  upon 
which  the  complainant  must  rely?  He  claims  an  equitable 
estoppel.  "  The  doctrine  of  estoppels  in  pais,  or  equitable  estop- 
pels is  based  upon  a  fraudulent  purpose  and  a  fraudulent 
result.  If,  therefore,  the  element  of  fraud  is  wanting,  there  is 
no  estoppel;  as,  if  both  parties  were  equally  cognizant  of  the 
facts,  and  the  declaration  or  silence  of  the  one  party  produced  no 
change  in  the  conduct  of  the  other,  he  acting  solely  upon  his 
own  judgment.  There  must  be  deception  and  change  of  conduct 
in  consequence,  in  order  to  estop  a  party  from  showing  the 
truth."  2  Story's  Eq.  Jur.  §  1543,  8th  ed. "  The  principles  here 
laid  down  are  fully  sustained  by  the  adjudged  cases.  Sellen  v. 
Groe,  41  K  H.  465;  Trains.  'Xiefer,  13  Ala.  136;  Dixfield  v. 
iT^^^^^T?.,  41  Maine  221;  Taylor  y.  Ely,  2^  Gown.  ^hO\  Hill^. 
Epley,  31  Penn.  St.  R.  331. 

Now,  conceding  that  Margaret  knew  that  this  deed  was  being 
acknowledged  and  delivered,  and  that  she  kept  silent,  would  this 
fall  within  the  foregoing  principles  of  equitable  estoppel? 
^' There  must  be  deception  and  change  of  conduct  in  order  to 
estop  a  party  from  showing  the  truth."     What  deception  was 

116 


1865.]  Davidson  v.  Ycung  et  al,  153 

Opinion  of  the  Court. 


thei-e  here  on  the  one  side,  or  what  change  of  conduct  on  the 
other?  By  getting  his  deed  Newhall  placed  himself  in  no  worse 
position.  Nay,  in  one  respect  his  position  may  be  considered  as 
better,  since  he  acquired,  in  his  deed,  the  evidence  of  whatever 
rights  lie  had  obtained  by  his  purchase.  The  purchase  money 
had  long  been  paid,  and  the  improvements  all  made  upon  the 
land.  All  the  material  parts  of  the  transaction  had  been  consum- 
mated. The  deed  was  merely  the  evidence  of  what  had  already 
occurred.  The  equities  of  ]N"e\vhall,  whatever  they  were,  had  ac- 
crued prior  to  this  transaction.  If  he  had  any,  a  court  of  chancery 
would  aid  him,  whether  he  obtained  the  deed  or  not.  Then 
as  to  the  deception.  In  what  did  it  consist?  The  deed  ["^153] 
was  acknowledged  in  Elgin.  Newhall  was  in  Chicago. 
Whether  Margaret  spoke  or  remained  silent,  he  was  not  in  a 
position  to  be  influenced  thereby.  It  would  be  idle  to  say  that 
either  the  administrator  executed,  or  the  magistrate  took  away 
the  deed,  in  consequence  of  any  influence  then  and  there  exer- 
cised by  the  silence  of  Margaret  upon  Eewhall.  Besides,  in  what 
mode  could  the  deception  be  practiced?  The  evidence  shows 
that  when  Newhall  bought  the  land  he  was  cognizant  of  all  the 
facts.  He  knew  the  position  of  the  title,  and  under  what 
authority  the  administrator  was  selling,  and  for  what  purpose. 
He  had  taken  legal  advice  as  to  the  validity  of  the  proceedings. 
He  committed  an  error  of  judgment,  but  he  can  not  be  said  to 
have  been  deceived  as  to  any  matter  of  fact.  He  was  a  familiar 
friend  of  the  family,  and  although  no  fraudulent  intent  is  charge- 
able upon  any  one  in  this  transaction,  yet  it  is  vastly  more 
probable  that  Margaret  was  influenced  by  her  step-father  and 
family -friend,  than  they  by  her.  For  these  reasons,  without  ad- 
verting to  any  other,  we  are  of  opinion  that  there  was  no  equit- 
able estoppel  in  the  circumstances  which  surrounded  the  making 
of  this  deed. 

Then  did  they  amount  to  a  technical  ratification?  We  would 
willingly  grant  the  relief  asked  in  this  case,  if  it  could  be  done 
on  any  legal  grounds,  and  although  the  question  of  ratiflcation, 
as  distinct  from  estoppel,  has  not  been  much  urged,  yet  we  have 
considered  the  case  in  that  aspect.  If  an  infant,  after  attaining 
his  majority,  re-delivers  his  deed,  made  in  infancy,  it  would  be 
a  ratiflcation.  But  this  case  is  not  within  that  principle.  In 
order  to  constitute  a  ratiflcation  of  acts  done  in  infancy,  the  act 
relied  upon  as  a  ratiflcation  must  be  performed  with  a  full  knowl- 
edge of  its  consequences,  and  with  an  express  intent  to  ratify 
what  is  known  to  be  voidable.  See  Tacker  v.  Morland,  10  Pet. 
58;  Hoyle  v.  Stow,  2  Dev.  and  Batt.  Law.  Bep.  320;  Boody  v. 
McXenney,  23  Maine,  523;  Doe  v.  Ahernetliy,  7  Blackf.  41:2; 
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Jackson  v.  Carpenter^  11  Jolins.  539;  Jackson  v.  BurcJivn,  14 

Johns.  124. 
[*154]      Admitting  that  Margaret  knew  of  the  acknowledgment 

of  the  deed  at  the  Elgin  Hotel,  we  have  no  reason  for  saying 
that  she  intended  to  ratify  it.  Her  attention  was  not  called  to  the 
transaction,  nor  was  anytliing  said  to  her  which  would  make  it 
necessary  to  assert  her  claims.  And  unless  her  attention  was 
thus  challenged,  so  as  to  call  upon  her  for  reply,  nothing  is  to  be 
inferred  against  her,  in  the  way  of  intended  ratilication,  from  her 
silence.  The  room  was  evidently  in  some  confusion.  There  were 
six  adults  present  besides  the  children.  Persons  were  passing 
between  the  bed  room  and  the  sitting  room.  The  witness  Rosen- 
kranz  was  paying  a  visit.  The  magistrate  and  the  administrator 
were  talking  about  the  deed,  and  although  Margaret  may  have 
known  that  the  latter  was  acknowledging  and  delivering  a  deed 
for  property  once  belonging  to  her,  and  long  since  sold,  yet, 
giving  the  evidence  the  strongest  construction  in  favor  of  the 
appellant,  it  can  not  still  be  claimed  that  she  was  in  any  way 
participating  in  the  transaction,  nor  can  it  be  supposed  that  she 
thought  it  necessary  to  interfere,  in  order  to  save  her  rights  from 
peril.  Ratification  must  be  deliberate,  intentional  and  unequiv- 
ocal, and  no  case  can  be  found  where  it  has  been  inferred  from 
niere  silence  under  such  circumstances  as  these. 

The  record  shows  that  Newhall,  after  his  purchase,  planted 
trees  upon  the  land,  inclosed  about  ten  acres,  and  erected  a  small 
house,  the  total  value  of  the  improvements  being  from  $1,200  to 
$1,500.  The  house  was  removed  by  him  after  the  decision  of  the 
ejectment.  It  is  urged  that  Margaret  is  estopped  by  standing 
by,  in  silence,  while  these  improvements  were  being  made.  But 
she  attained  her  majority  in  May,  1850,  and  these  improvements 
were  made  prior  to  that  date.  The  witness  Childs,  resided  on 
the  land  from  September,  1849,  to  February,  1851,  and  the  only 
rent  he  was  to  pay,  Avas  to  keep  these  improvements,  which  were 
made  when  he  went  there,  in  good  order.  What  we  have  already 
said  in  regard  to  the  consent  to  the  sale  given  by  Margaret  during 

her  infancy,  will  apply  here.  The  improvements  were  made 
[*155]  by  JMewhall  with  a  full  knowledge  of  his  title,  and  without 

misrepresentation  or  fraud  on  the  part  of  Margaret,  and 
their  beiiig  made  under  such  circumstances  does  not  conclude  her 
rights,  on  coming  of  age.  Besides  we  find  no  evidence  i:i  the 
record  that  Margaret  had  actual  knowledge  of  these  improvements 
until  after  they  were  made. 

The  estoppel  is  also  urged  upon  another  ground.  We  have 
already  said  that  for  $300  of  the  money  received  by  the  admin- 
istrator for  the  land,  he  conveyed  to  Margaret,  without  her  then 
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knowledge,  forty  acres  of  land  on  Lake  Zurich.  Both  before  and 
after  she  became  of  age,  Margaret  frequently  spoke  of  tliis  land 
as  belonging  to  her,  and  on  one  occasion,  when  the  witness 
Wilson  was  telling  her  and  her  mother  that  he  had  rented  Paine's 
farm,  she  proposed  to  him  to  take  her  land  on  the  same  terms. 
Casual  conversations  of  this  character  with  strangers  having  no 
interest  in  the  land  or  in  the  transactions  connected  with  it  are 
no  estoppel.  They  in  no  way  influenced  the  conduct  of  l^^ewhall. 
Only  those  occurring  after  she  became  of  age  would  be  important, 
and  before  those  took  place  he  had  bought  and  paid  for  the  land 
and  made  his  improvements.  It  does  not  appear  that  he  had  any 
knowledge  of  such  remarks,  nor  is  it  pretended  that  he  changed 
his  conduct  or  position  in  consequence  of  them. 

But  it  is  said  that  Margaret  and  her  husband  conveyed  the 
Lake  Zurich  land,  and  thereby  ratified  the  original  transaction. 
If  Margaret  and  her  husband  had  conveyed  the  land  for  their  own 
benefit,  or  in  their  own  right  claiming  title  thereto,  or  if  Mar- 
garet had,  in  any  mode,  after  she  became  of  age,  knowingly 
appropriated  to  her  own  use  any  of  the  proceeds  of  the  sale  of 
her  own  land,  that  circumstance  would  give  the  case  a  different 
complexion.  But  no  such  facts  exist.  It  is  true  that  Margaret 
and  her  husband  conveyed  the  Lake  Zurich  land,  but  without 
claiming  any  beneficial  interest  in  it  or  receiving  any  portion 
of  the  proceeds.  Mrs.  Young  commenced  her  actions  of  ejectment 
for  the  recovery  of  the  land  in  controversy  by  service  of  the 
declarations  in  March,  1853,  and  filing  them  in  January,  [^156] 
1854.  The  cause  was  tried  during  that  year  in  the  Circuit 
Court,  and  in  June,  1855,  decided  in  this  court.  It  was  not  until 
July,  1856,  that  Young  and  his  wife  conveyed  the  Lake  Zurich  land, 
and  it  would  be  folly  to  suppose  that,  under  these  circumstances, 
the  conveyance  was  intended  by  them  to  be  in  their  own  right. 
But  the  legal  title  to  the  Lake  Zurich  land  stood  in  Margaret  on 
the  records,  by  the  deed  which  Paine  caused  to  be  recorded  during 
her  minority.  Besides,  in  1853,  Paine  executed  a  deed  of  trust 
to  Young,  of  all  his  property,  real  and  personal,  in  trust  for  Mrs. 
Paine.  Mrs.  Paine  sold  the  Lake  Zurich  land  and  received  the 
money  therefor,  and  upon  her  order  Young  and  his  wife,  Mar- 
garet, made  the  conveyance  to  the  purchaser.  This  was  their 
only  connection  with  the  matter.  Repudiating,  as  they  did,  the 
sale  by  Paine  to  Newhall  of  Margaret's  land,  they  necessarily 
held  the  Lake  Zurich  land  subject  to  Paine's  order,  and  when 
he  transferred  it  for  the  benefit  of  Mrs.  Paine  they  had  only  to 
act  according  to  her  directions.  They  could  not  tender  a  deed 
of  it  to  Newhall,  or  hold  it  for  him,  as  he  had  not,  at  any  time, 
the  slightest  connection  with  the  land.     The  title  came  to   Mar- 
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garet  from  Paine,  and  in  repudiating  the  ]S"ewhall  purchase,  she 
had  no  other  duty,  in  regard  to  this  land,  tlian  to  do  with  the 
title  whatever  Paine  or  his  grantee  might  direct. 

The  counsel  for  the  appellant  speaks  of  the  fact  that  $87  of 
the  purchase  money,  part  of  the  last  payment,  was  paid  by 
Newhall  to  Paine  in  June,  1850,  and  that  Margaret  had  become 
of  age  the  previous  month.  There  is,  however  no  evidence  that 
Margaret  knew  of  such  payment,  nor  any  pretence  that  she 
received  any  portion  of  the  money.  The  only  mode  in  which 
she  ever  derived  any  benefit  from  the  money  paid  by  E^ewhall 
was  in  the  expenditure  of  a  part  of  it  in  her  education  during  her 
minority.  Only  about  one  hundred  dollars  were  expended  directly 
in  that  Way,  the  Seminary  expenses  being  in  great  part  paid  by 
being  credited  on  a  debt  due  from  the  Seminary  to  Paine, 
[*157]  and  to  the  extent  of  such  credits,  Paine  appropriating  the 
proceeds  of  the  sale  of  the  land.  We  have  sufficiently 
commented  on  all  such  facts,  in  this  case,  as  are  at  all  material. 

Two  cases  are  especially  relied  on  by  the  counsel  for  appellant. 
One  is  Storrs  v.  Barker^  6  Johns.  Ch.  167.  There  Barker,  igno- 
rant of  his  own  title  in  consequence  of  misapprehending  the 
eifect  of  a  certain  will,  advised  and  encouraged  the  sale  of  a  tract 
of  land  by  Foster,  the  supposed  owner,  to  Storrs.  The  latter 
occupied  and  built  upon  it,  and  finally  sold  it  to  Bnrks.  Barker 
then  discovered  that  he  was  the  owner  and  for  the  first  time 
asserted  his  title.  The  case  is  a  strong  one,  but  it  difi'ers  from 
the  one  at  bar  in  this  most  material  particular,  that  Barker  was 
of  age  and  Margaret  was  an  infant.  In  the  case  of  infants, 
simple  silence  or  consent  will  not  estop.     With  adults  it  may. 

The  other  case  is  Fenn  v.  Heisey^  19  111.  295.  Between  that 
case  and  the  one  at  bar  there  is  an  external  resemblance,  but  the 
principles  upon  which  they  rest  are  radically  different.  In  that 
case  a  guardian  had  sold  land  for  a  fair  price,  under  an  order  of 
court  regularly  made.  The  only  objection  to  the  sale  was,  that 
the  guardian  failed  to  report  it  to  the  court  and  procure  an  order 
of  confirmation.  The  proceeds  of  the  sale  had  been  expended, 
partly  in  the  nurture  and  education  of  the  ward,  and  partly  in 
the  purchase  of  other  real  estate.  After  the  ward  was  married 
she  and  her  husband  closely  scrutinized  the  guardian's  account, 
and  made  no  objection  thereto,  but  on  the  contrary  sold,  for  a 
large  price,  the  land  bought  by  the  guardian  for  her,  and  received 
the  proceeds  of  the  sale.  It  was  this  circumstance  which,  in  the 
opinion  of  the  court,  estopped  them  from  denying  the  validity  of 
the  guardian's  sale.  With  their  eyes  open,  and  the  ward  being 
then  of  full  age,  she  and  her  husband  ratified  the  guardian's  sale 
by  appropriating  its  proceeds.     The  court,  in  its  opinion,  says: 
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"Her  act  of  feelling  those  lands,  as  it  is  in  proof  she  has  done,  is 

an  affirmation  that  her  title  to  the  lot  had  passed  to  the  purchaser 

at  the  sale,  and  she  ought  not,  now,  to  be  allowed  to  make 

a  contrary  allegation,  to  the  injury  of  a  honafide  purchaser  [^158] 

for  a  full  price,  under  a  title  which  had  been  acquiesced 

in,  by  all  parties,  for  near  twenty  years." 

"We  have  already  said  that  in  the  case  before  us,  if  Margaret 
had  knowingly  received  the  proceeds  of  the  sale,  or  any  part 
thereof,  after  she  became  of  age,  the  decision  of  the  court  might 
be  very  different. 

There  are  also  otlier  features  in  which  the  case  at  bar  differs 
widely  from  Penn  v.  Heisey.  There  the  purcliaser  at  the  guar- 
dian's sale  had  a  clear  equitable  title.  The  court  ordering  the 
sale  had  jurisdiction.  A  proper  case  had  been  made  for  its  exer- 
cise. The  sale  was  regularly  held,  and  the  land  sold  for  a  fair 
consideration.  The  purchaser  had  paid  his  money.  That  gave 
him,  under  these  circumstances,  the  equitable  title.  Nothing 
remained  for  him  to  do.  In  order  to  turn  his  equity  into  the 
legal  estate,  it  only  remained  for  the  guardian  to  report  the  sale. 
This  he  had  a  right  to  expect  the  guardian  would  do,  and  the 
order  of  the  court  would  have  followed.  In  a  case  of  this  kind 
the  order  would  have  been  a  matter  of  form.  It  was,  however, 
technically  necessary  to  the  legal  investiture  of  the  title,  but  it 
was  an  act  tliat  might  have  been  performed  at  any  time  during 
the  life  of  the  guardian. 

But  while,  in  that  case,  the  purchaser  had  every  equity,  what 
has  he  here?  Simply  what  arises  from  the  payment  of  his  money 
to  a  person  who  had  no  right  to  receive  it.  E^o  doubt  he  paid  it 
in  good  faith,  but  as  he  must  be  presumed  to  know  the  law,  we 
must  presume  him  to  have  known  that  Paine  had  no  power  to 
sell  the  infant's  land.  The  case  contemplated  by  the  act  of  the 
Legislature  had  not  arisen.  There  w^as  no  power  to  make  this 
sale,  either  under  that  law,  or  any  order  of  court,  while  in  Penri 
V.  Heisey^  the  guardian  had  full  power  to  sell.  In  this  case 
Paine  was  professedly  selling  the  land  of  the  infant  for  her 
education,  and  yet  he  was  not  her  guardian,  and  had  nothing 
to  do  with  her  education  or  her  property.  Slie  had  another  guar- 
dian in  Kentucky  where  she  also  had  property.  Newhall,  how- 
ever innocent  his  intentions  were  in  fact,  must  be  held 
legally  chargeable  with  all  these  things,  and  considered  as  pl59] 
knowing  that  his  first  steps  in  the  purchase  of  his  prop- 
erty,, were  a  violation  of  the  rights  of  Margaret,  to  which  even 
her  express  assent,  as  a  minor,  gave  no  validity. 

In  this  case,  as  in  many  others,  there  is  a  certain  appearance 
of  hardship,  but   that  does  not  justify  the  court  in  departing 
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from  established  rules  of  law.  Courts  can  not  be  vested  with 
discretion  to  determine,  as  each  case  arises,  at  what  age  a  person 
has  sufficient  intelligence  to  contract.  For  the  sake  of  certainty 
a  general  rule  must  be  established  with  a  view  to  protect  the 
young  against  the  crafty  and  unprincipled.  That  rule  must  fix 
an  age  for  all  persons  within  which  their  contracts  shall  not  bind 
their  property.  If  others  seek  to  acquire  a  title  to  their  property 
while  within  that  age,  they  must  act  with  the  full  knowledge 
that  their  contract  has  no  binding  force — that  they  place  them- 
selves substantially  at  the  mercy  of  the  infant,  and  that  the  law 
can  not  aid  them  merely  because  in  the  particular  case,  the  infant 
may  have  had  so  much  intelligence  when  the  contract  was  made, 
as  to  render  it  morally  wrong  in  him  to  repudiate  it  on  arriving 
at  majority. 

Decree  affirmed. 


Hakvet  White 

V. 

John  Jones  et  al. 

1.  Judgments— Mj/ie/i  void — want  of  Jurisdiction.  As  a  rule,  of  general,  if 
not  uniform,  application,  a  judgment  is  void  unless  the  court  has  jurisdiction 
of  the  person  of  the  defendant  and  of  the  subject-matter  of  the  suit. 

2.  Judgments  by  Conpession— ^rewai^wre/i/  entered — whether  Tioid  or  merely 
voidable.  Where  a  warrant  of  attorney  authorized  a  judgment  to  be  entered 
by  confession  at  any  time  from  and  after  the  date  thereof,  an  entry  of  the 
judgment  on  the  day  of  the  date  of  the  warrant  would  be  premature  and 

without  legal  authority,  and  the  court  having  no  jurisdiction  of  the 
[*160]  person  of  the   defendant  the  judgment  and  all  proceedings  under  it 
would  be  absolutely  void. 

3.  Execution  Lien — void  judgment.  And,  as  a  consequence,  no  lien  upon 
the  property  of  the  defendant  would  be  created  by  placing  an  execution 
issued  upon  such  a  judgment  in  the  hands  of  an  officer. 

4.  Alteration — of  an  execution — its  effect.  If  an  execution,  after  being 
issued,  is  altered  in  a  material  part,  it  will  thereby  become  void.  No  person, 
whether  an  officer  or  not,  can  be  entrusted  with  the  power  of  altering  the 
process  of  the  courts.  If  wrong,  they  should  be  returned,  or  amended  by 
leave  of  court. 

5.  Revivor  op  Lien — intervening  rights  protected.  If  a  promissory  note 
were  given  in  payment  and  satisfaction  of  a  judgment  previously  rendered 
against  one  of  the  makers,  the  subsequent  repudiation  of  such  payment  by 
the  makers  of  the  note  can  not  affect  the  intervening  rights  of  a  bona  fide 
purchaser  of  property  upon  which  a  lien  had  existed  under  the  judgment, 
but  which  had  been  extinguished  by  such  payment. 

6.  Replevin— i^Aa^J  constitutes  a  wrongful  taking.  If  personal  property  is 
taken  from  the  possession  of  a  purchaser  under  an  execution  which  was 
issued  upon  a  void  judgment  against  his  vendor,  the  taking  is  wrongful. 

7.  Promissory  Note — presumption  as  to  its  consideration.  The  giving  of 
a  promissory  note  does  not,  of  itself,  raise  a  presumption  of  a  satisfaction  of 
a  pre-existing  account,  or  settlement  of  all  accounts  between  the  parties.* 

*  See  also  Crabtree  v.  Bowand,  33  111.  421 ;  Aniceny  v.  Pierce.,  Breese,  236. 
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8.  So  the  mere  production  of  a  note  given  after  the  recovery  of  a  judg 
ment  against  one  of  the  makers,  is  no  evidence  that  it  was  in  satisfaction,  or 
even  connected  with  the  judgment. 

9.  ^AM.^— presumption  when  gimn  for  an  antecedent  demand.  But  if  it 
appears  that  the  note  was  given  for  the  antecedent  account,  or  upon  a  settle- 
ment of  accounts,  or  for  a  pre-existing  judgment,  tlie  presumption  will  be 
that  it  was  intended  as  a  satisfaction  of  such  demands  or  judgment. 

10.  The  giving  of  a  note  may  operate  as  a  satisfaction  of  a  pre-existing 
judgment  without  an  express  agreement  to  that  ettect. 

11.  Fraud — its  effect.  If  a  judgment  creditor  who  has  obtained  a  lien 
under  his  judgment  upon  personal  propertj^  is  induced  by  fraudulent  means 
to  accept  the  note  of  his  debtor  and  another  in  satisfaction  of  his  judgment, 
an  intervening  purchaser  of  the  property  from  the  debtor,  who  participated 
in  the  fraud,  will  not  be  protected  against  the  lien  under  the  judgment,  thus 
sought  to  be  extinguished. 

12.  Paktneeship — sale  of  one  partner^s  interest  for  his  individual  debt.    A 
sheriff  may  levy  on  a  partner's  interest  in  joint  property  for  his  indi- 
vidual debt,  and  such  levy  entitles  him  to  reduce  the  property  to  pos-  [*161] 
session;  still  it  does  not  Vest  the  title  to  the  other  partner's  interest  in 
him,  nor  would  a  sale  of  the  debtor  partner's  property  divest  the  other  joint 
owner  of  his  title  to  his  interest.  * 

13.  In  such  a  case  the  officer  could  not  sell  the  property,  but  only  the 
debtor's  interest  therein;  and  the  purchaser  would  become  a  joint  owner 
with  the  other  partner. 

14.  Replevin— 0/  tJie  verdict.  Where  property  which  has  been  purchased 
from  a  partnership  firm,  is  levied  upon  under  an  execution  against  one  of  the 
vendors,  and  the  purchaser  replevies  it  from  the  officer,  the  jury  should  find 
in  whom  the  property  is  vested ;  if  different  interests  exist  and  a  portion  is 
liable  to  execution  and  a  portion  not,  they  should  say  what  interest  was  liable 
to  be  seized. 

Appeal  from  the  Circuit  Coart  of  Kane  County;  the  Hon. 
Isaac  G.  Wilson,  Judge,  presiding. 

Harvey  White  instituted  his  action  of  replevin  in  the  court 
below  against  John  Jones,  Justus  D.  Andrus  and  Ethan  J.  Allen, 
to  recover  the  possession  of  a  stock  of  goods. 

A  trial  resulted  in  a  verdict  for  the  defendants,  and  a  writ  of 
retorno  habendo  was  awarded. 

The  plaintiff  thereupon  took  this  appeal.  A  sufficient  state- 
ment of  the  case  will  be  found  in  the  opinion  of  the  court. 

Mr.  Charles  J.  Metznek,  for  the  appellant. 

Mr.  B.  F.  Pakks,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellant  replevied  a  stock  of  goods  from  the  sheriff,  who  had 
levied  upon  them  under  an  execution  against  Waterman  &  Hall. 
There  is  no  dispute  that  they  were  the  owners  of  the  goods  up  to 
the  time  that  the  claims  of  the  appellant  and  the  creditors 
originated.  Appellant  proved  that  about  ten  o'clock  in  the  [*162] 
forenoon  of  the  20th  of  J^[ovember,  1860,  he  purchased  and 

*  See  also  James  v.  Stratton  et  al.,  32  111.  202 ;  Newhall  v.  Buckingham,  14  111.  405. 
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took  possession  of  the  stock  of  goods.  It  likewise  appears  that 
an  execution  was  issued  on  a  judgment  against  Myron  V.  Hall, 
and  came  into  the  hands  of  the  sheriff  at  a  quarter  past  nine 
o'clock  of  the  same  forenoon;  and  if  that  execution  was  valid  it 
bound  the  interest  of  Hall  in  the  firm  property,  and  appellant 
purchased  subject  to  that  lien.    • 

It,  however,  appears  that  after  the  levy  was  made  on  Hall's 
interest  in  the  goods  a  new  arrangement  was  entered  into  by 
which  Waterman  &  Hall  gave  their  note  to  Jones  for  the  amount 
of  his  judgment  against  Hall,  and  under  which  the  levy  was 
made,  together  with  the  costs  due  upon  the  same.  The  note  was 
payable  on  demand,  and  a  warrant  of  attorney  to  confess  a  judg- 
ment thereon  at  any  time  after  the  date  thereof  was  also  given. 
On  the  20th  of  JSTovember,  the  date  of  the  note  and  warrant  of 
attorney,  about  six  o'clock  p.  m.,  a  judgment  was  confessed  on  the 
note  and  an  execution  issued,  was  placed  in  the  hands  of  the 
sheriff  and  levied  upon  the  same  goods.  The  writ  of  replevin 
was  thereupon  issued,  and  the  goods  seized  and  delivered  to 
appellant. 

If  not  void,  it  would  seem  that  the  first  execution  levied  upon 
the  goods  in  the  forenoon  became  a  valid,  binding  and  prior  lien 
upon  Hall's  interest  therein  before  White  consummated  his  pur- 
chase by  obtaining  possession  of  the  goods.  It  is,  however,  eon 
tended  that  by  taking  Waterman  &  Hall's  note  for  the  amount 
of  the  judgment  and  costs,  it  became  satisfied,  and  the  lien  dis- 
charged, and  White's  purchase  freed  from  the  liens.  And  Eussell 
and  Waterman  both  testify  that  it  was  understood  that  the  giving 
of  the  note  satisfied  the  judgment  and  discharged  the  lien,  whilst 
Wheaton  testifies  that  nothing  was  said  in  reference  to  its  being 
a  satisfaction.  Whether  it  was  so  or  not  was  a  question  for  the 
jury  to  determine  from  the  evidence  precisely  as  they  would  any 
other  question.  If  it  were  the  design  of  the  parties  that  it  should 
operate  as  a  satisfaction  of  the  judgment  and  execution,  then  the 
arrangement  had  that  effect,  and  if  so,  then  the  levy  was 
[*1G3]  discharged  and  the  goods  released  from  the  lien  of  the  exe- 
cution, and  Jones  would,  of  course,  have  to  look  to  his  new 
note  and  security  for  his  debt.  If  the  parties  only  intended  to  give 
additional  security  by  executing  the  note  and  warrant  of  attorney, 
then  the  first  judgment  would  still  remain  in  force;  and  the 
intention  of  the  parties  may  be  ascertained  by  circumstances 
without  proving  an  express  agreement. 

The  question  is  likewise  presented,  whether  any  rights  or  a 
lien  of  any  kind  was  acquired  under  the  execution  and  levy, 
under  the  judgment  confessed  against  Waterman  .and  Hall  in  the 
afternoon.     It  is  insisted  that  the  attorney  in  fact  had  no  power 
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to  enter  the  appearance  of  Waterman  and  Hall  until  the  day 
after  the  warrant  was  executed,  and  that  the  court  had  no  juris- 
diction of  the  defendants,  and  the  judgment  and  all  subsequent 
steps  under  it  were  void.  That  case  was  brought  to  this  court 
(28  IlL  54)  when  it  was  held  that  the  judgment  was  prematurely 
confessed,  and  it  was  reversed.  The  confession  being  unauthor- 
ized at  the  time  it  was  made,  the  question  arises  whether  it  was 
merely  erroneous  or  absolutely  void.  As  a  rule  of  general,  if  not 
uniform,  application,  a  judgment  is  void  for  all  purposes,  unless 
the  court  had  jurisdiction  of  the  person  of  the  defendant  and  of 
the  subject  matter  of  the  suit.  And  jurisdiction  is  acquired  by 
the  actual  service  of  process  notifying  the  party  to  appear,  by 
constructive  notice  to  appear,  as  by  publication,  or  by  an  entry 
of  his  appearance,  by  himself  in  person  or  by  attorney.  In  the 
last  case  the  authority  of  the  attorney  to  enter  his  appearance 
may  be  contested  by  the  defendant,  and  if  he  shows  a  want  of 
authority  it  defeats  the  jurisdiction  of  the  court.  Bimeler  v. 
Dawson^  4  Scam.  536.  And  it  was  held  in  the  case  of  Welsh  v. 
/SyJces,  3  Gilm.  197,  that  the  defendant  might  show  in  bar  of  an 
action  on  a  judgment,  that  it  was  fraudulently  obtained,  or  that 
the  court  pronouncing  it  had  jurisdiction  of  neither  his  person 
nor  the  subject  matter  of  the  action.  And  if  he  succeeded  in 
establishing  either  of  these  defenses  the  judgment  is  enti- 
tled to  no  credit,  and  the  plaintiff  must  rely  on  his  origi-  [''^164] 
nal  cause  of  action.  If  the  court  acquired  jurisdiction  of 
the  defendants,  it  was  by  an  entry  of  their  appearance,  as  there 
is  no  pretence  of  either  actual  or  constructive  service.  And  it 
appears  from  the  power  of  attorney  itself  that  the  attorney  had 
no  power  to  enter  their  appearance  until  after  the  expiration  of 
the  day  on  which  the  wari-ant  was  executed.  And  there  can  be 
no  pretence  from  any  thing  appearing  in  this  record  that  there 
was  any  other  legal  authority.  For  the  want  of  authority  tliere 
was  no  appearance,  and  consequently  no  jurisdiction,  and  the 
judgment  was  void,  and  all  subsequent  proceedings  under  it 
were  invalid  and  conferred  no  rights  upon  the  plaintiff  in  that 
judgment.  The  execution,  consequently,  created  no  lien  upon 
the  goods. 

It  therefore  follows  that  in  no  event  could  more  than  Hall's 
interest  in  the  goods  be  held  by  defendants.  And  that  depends 
upon  whether  the  first  judgment  in  favor  of  Jones  and  against 
Hall  was  satisfied  by  the  note  given  by  Waterman  and  Hall. 
And  if  it  were  not,  whether  the  execution  was  altered  after  it 
was  issued,  and  these  are  questions  whicli  will  present  themselves 
on  a  trial  which  may  be  had  in  the  court  below,  and  which  we 
therefore  decline  to  discuss.     If  the  execution  were  altered  in  a 
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material  part,  it  would  thereby  become  void.  Courts  can  never 
permit  such  alterations  of  its  process,  thereby  endangering  the 
rights  of  parties  as  eifectually  as  any  other  species  of  forgery. 
If  wrong,  let  it  be  returned,  and  issue  legal  process  or  apply  to 
the  court  for  leave  to  amend  it;  but  no  person,  whether  an  officer 
or  not,  can  be  entrusted  with  such  a  power. 
.  The  instruction  which  the  court  modified  and  gave  for  plaintiff 
was  incorrect.  If  the  giving  of  the  new  note  was  intended  as  a 
satisfaction  of  the  judgment  against  Hall,  its  repudiation  could 
not  affect  the  rights  of  third  parties  which  might  have  intervened. 
Persons  purchasing  in  good  faith  would  be  protected  by  a  satis- 
faction of  the  judgment  upon  which  the  lien  was  based.  If  they 
were  not  parties  to  the  repudiation  they  could  not  be 
[165'^^]  affected  by  it.  And  the  third  of  plaintiff's  instructions 
was  improperly  refused.  It  correctly  laid  down  the  rule 
that  if  the  goods  were  seized  by  virtue  of  the  execution  on  the 
judgment  against  Waterman  and  Hall,  the  taking  was  wrongful, 
because  the  judgment  was  a  nulity.  This  we  have  seen  was  true, 
as  the  court  had  no  jurisdiction  to  render  the  judgment,  and  it 
was  void. 

The  sixth  instruction  given  for  the  defendants  announced  an 
incorrect  rule,  and  it  should  not  have  been  given.  The  question 
of  whether  the  note  was  given  in  satisfaction  of  the  judgment  is 
one  of  fact  and  not  of  law.  The  nature  of  the  new  security,  the 
purposes  and  objects  for  which  it  was  given,  together  with  all 
of  the  attendant  circumstances,  are  to  be  considered  by  the  jury 
in  determining  the  question.  The  mere  production  of  a  note 
given  after  the  recovery  of  a  judgment  is  no  evidence  that  it  was 
in  satisfaction,  or  even  connected  with  the  judgment.  The  giv- 
ing of  a  promissory  note  does  not,  of  itself,  raise  a  presumption 
of  a  satisfaction  of  an  antecedent  account,  or  settlement  of  all 
accounts  between  the  parties.  But  if  it  appeared  that  the  note 
was  given  for  the  account  or  upon  a  settlement  of  accounts 
between  the  parties,  the  presumption  would  be  that  it  was 
intended  as  a  settlement  and  satisfaction  of  the  antecedent 
demands. 

The  seventh  instruction  was  wrong,  as  it  is  not  the  law  that 
an  express  agreement  must  be  showm  to  satisfy  the  judgment 
before  the  note  could  so  operate.  Nor  will  the  law  presume,  in 
the  absence  of  such  an  agreement,  that  it  was  intended  only  as 
additional  security;  but  when  it  is  taken  for  the  antecedent  debt, 
it  will  be  presumed  to  have  been  a  satisfaction,  unless  it  is  shown 
to  have  been  intended  as  additional  security. 

The  eighth  instruction  given  for  the  defendant  is  wrong,  inas- 
much as  it  leaves  out  of  view  the  rights  of  innocent  purchasers 
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of  the  goods  not  parties  to  the  setting  aside  of  the  "Waterman  and 
Hall  judgment.  Thej,  as  we  have  seen,  could  not  have  been 
affected  by  the  subsequent  acts  of  Waterman  and  Plall. 

The  ninth  is,  however,  correct  as  given.    It  declares  that  P166] 
if  the  note  was  given  in  satisfaction  of  the  judgment,  with 
the  intention  to  defraud  Jones,  and  plaintiff  was  a  party  to  the 
arrangement,  then  it  was  not  a  payment. 

It  is  urged  that  the  case  shows  that  the  sale  to  White  was 
fraudulent.  If  so,  it,  as  to  creditors,  was  void  as  to  Hall's 
interest  as  against  the  first  judgment,  and  the  levy  under  the 
execution  issued  thereon  was  binding  unless  it  was  satisfied  by 
the  note,  but  these  are  questions  for  the  jury.  Whilst  it  is  true 
that  a  sheriff  may  levy  on  a  partner's  interest  in  joint  property, 
and  such  levy  entitles  him  to  reduce  the  property  to  possession, 
still  it  does  not  vest  the  title  to  the  other  partner's  interest  in 
him,  nor  would  a  sale  of  such  partner's  property  divest  tlie  other 
joint  owner  of  his  title  to  his  interest.  In  such  a  case  the  ofiicer 
could  not  sell  the  property,  but  only  the  debtor's  interest  in  the 
property.  And  under  such  a  sale  the  purchaser  would  become 
a  joint  owner  of  the  property  with  the  other  pai'tner.  And  in 
case  of  replevying  such  goods  the  jury  should  find  in  whom  the 
property  is  vested;  if  different  interests  exist,  and  a  portion  is 
liable  to  execution  and  a  portion  not,  they  should  say  what 
interest  was  liable  to  be  seized. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


K  E.  Fire  &  M.  Ins.  Co. 

V. 
Fkedertck  R.  Sohettler. 

1.  Insurance — injuring  in  other  companies.  An  insurance  policy  issued 
by  the  New  England  Company  provided  that  if  the  insured  should  have 
existing,  during  the  continuance  of  that  policy,  any  other  insurance  not  con- 
sented to  by  that  Company  in  writing,  and  mentioned  in  or  indorsed 
upon  the  policy,  then  the  insurance  by  that  Company  should  be  void.  [*167] 
Held^i  that  although  the  assured  had  existing,  during  a  portion  of  the 

term  embraced  in  such  policy,  other  insurance,  not  consented  to  by  the  New 
England  Company,  either  in  writing  or  verbally,  still,  if  such  other  insurance 
had  ceased  to  exist  at  the  time  of  the  loss  which  the  assured  was  seeking  to 
recover  of  the  New  England  Company,  his  right  of  recovery  would  not  be 
affected. 

2.  Or,  where  the  party  applying  to  the  agent  of  the  New  England  Com- 
pany for  insurance,  mentioned  to  the  agent  that  he  already  had  other  insur- 
ance, the  assured  should  not  suffer  by  reason  of  the  neglect  of  the  agent  to 
enter  it  in  writing  on  the  policy. 
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3.  Same — authority/  of  insurance  agents.  An  insurance  agent,  having  the 
power  to  receive  premiums,  will  be  presumed  to  have  authority  to  give  per- 
mission to  the  holder  of  a  policy  to  remove  the  property  insured  to  another 
locality.  It  is  sufficient  that  the  party  acting  as  agent  was  the  authorized 
agent  of  the  Company.  Having  indorsed  in  writing  on  the  policy  the  consent, 
for  an  enhanced  premium,  for  the  removal  of  the  property,  the  Company 
should  be  held  to  it  and  bound  by  it. 

4.  Same— as  to  theforra  by  which  a  company  may  he  hound.  Notwithstand- 
ing the  charter  of  an  Insurance  Company  requires  their  contracts  of  insurance 
to  be  executed  in  a  particular  mode,  yet  if  they  adopt  a  different  mode,  and 
receive  the  benetit  of  the  contract  they  will  be  bound  by  it. 

5.  As,  where  the  charter  of  a  Company  required  that  all  agreements  in 
relation  to  insurance  should  be  signed  by  the  President  and  Seo'etary  of  the 
Company,  it  was  held  that  an  agreement  signed  by  an  authorized  agent  of 
the  Company,  giving  a  party  holding  a  policy  permission  for  an  enhanced 
premium,  which  was  paid,  to  remove  the  property  insured  to  a  ditferent 
locality,  was  binding  upon  the  Company. 

6.  CoKPOEATiONS — fiow  far  hound  hy  acts  of  agents.  Corporations  may  be 
bound  by  the  acts  and  admissions  of  their  officers  and  agents  acting  in  the 
ordinary  affairs  of  the  corporation,  so  far  as  relates  to  the  business  usually 
transacted  by  such  officers  and  agents. 

The  notion  that  a  corporation  can  only  act  under  their  corporate  seal,  and 
by  their  President  and  Secretary,  has  become  obsolete. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  County;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Messrs.  McAllister,  Jewett  and  Jackson,  for  the  plaintiff 
in  error. 

[*168]     Messrs.  Bates  and  Towslee,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit  on  a  policy  of  insurance  issued 
by  the  plaintiff  in  error  to  the  defendant  in  error,  whereby,  for 
the  consideration  of  fifty-two  dollars  and  fifty  cents,  paid  by  the 
defendant  in  error  to  the  plaintiff  in  error,  the}^  insured  the 
defendant  against  loss  or  damage  by  fire,  to  the  amount  of  three 
thousand  five  hundred  dollars  on  his  stock  of  hardware,  store, 
fixtures  and  furniture  in  his  building  on  lot  numbered  two  (2) 
on  Washington  street,  in  the  town  of  Green  Bay,  State  of  Wis- 
consin, then  occupied  by  the  defendant  as  a  store  and  dwelling. 
Tlie  policy  was  dated  December  15,  1860,  and  to  continue  one 
year  from  the  15th  December,  1860,  at  12  o'clock  noon,  until 
the  full  end  and  term  of  one  year  then  next  ensuing,  and  to  expire 
on  the  15th  day  of  December,  at  noon,  1861.  On  the  15th  day 
of  December,  1861,  in  consideration  of  the  payment  by  defend- 
ant to  plaintiff  of  the  sum  of  fifty-two  dollars  and  fifty  cents, 
premium  for  the  insurance  of  thirty-five  hundred  dollars  upon 
these  premises  and  property,  the  policy  was  renewed  and  extended 
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from  the  15th  day  of  December,  1861,  to  the  15th  day  of  December, 
.1862,  at  noon. 

On  the  first  day  of  April,  1862,  the  defendant  made  applica- 
tion to  the  plaintiff  to  remove  the  store  and  building  containing 
the  property  insnred  from  lot  two  (2)  named  in  the  policy  to  lot 
one  (1)  on  Washington  Street,  in  the  same  town  of  Green  Bay, 
whereupon,  in  consideration  of  the  sum  of  twelve  dollars  and 
forty  cents,  paid  b}^  the  defendant  to  the  plaintiffs,  they,  b}^  their 
agent,  granted  permission  to  the  defendant  to  make  the  removal 
to  lot  one,  and  the  removal  w^as  made  on  the  tenth  of  April,  1862, 
of  which  the  plaintiffs  had  notice. 

The  property  in  the  policy,  at  the  time  of  making  it,  and  at 
the  time  of  the  renewal,  was  further  insured  for  the  benefit  of  the 
defendant  in  three  different  insurance  offices  in  the  city  of 
New  York,  to  the  extent  of  four  thousand  dollars.     These  pl69] 
offices  had  no  notice  of*  the  removal  from  lot  two  to  lot 
one,  and  gave  no  consent  thereto. 

The  loss  was  occasioned  by  fire  before  the  expiration  of  the 
policy,  of  which  due  notice  v^as  given  the  plaintiffs  in  error. 

On  the  trial  the  court  rendered  a  verdict  for  the  defendant  ir 
error,  assessing  his  damages  at  two  thousand  five  hundred  ana 
eighty-nine  dollars  and  seventy-seven  cents,  for  which  the  court 
gave  judgment,  having  denied  a  motion  for  a  new  trial. 

The  principal  error  relied  upon  is  the  fifth,  which  is  as  follows: 

The  court  erred  in  holding  the  policy  of  insurance  valid  and 
binding  on  the  plaintifis  in  error. 

The  plaintiffs  in  error  make  these  points:  That  the  policy  of 
insurance  on  which  suit  is  brought,  contains  the  following  pro- 
viso: 

^'  A7id  provided  further^  That  in  case  the  assured  or  any  other 
persons  or  parties  with  the  knowledge  of  the  assured,  shall  have 
existing,  during  the  continuance  of  this  policy,  any  other  insur- 
ance against  loss  by  fire,  on  the  property  hereby  insured,  and  not 
consented  to  by  this  company,  in  writing,  and  mentioned  in  or 
indorsed  upon  this  policy,  or  if  the  assured  shall  make  any  attempt 
to  defraud  the  Company,  then  this  insurance  shall  be  void  and 
of  no  effect."  That  the  fact  appears  from  the  sworn  statement 
of  the  defendant,  that  during  the  time  of  the  existence  of  this 
policy  he  had  other  insurance  in  three  different  companies  upon 
the  same  property,  to  a  large  amount,  which  policies  had  been 
renewed  from  time  to  time,  and  did  not  expire  until  the  first  day 
of  May,  1862.  That  the  plaintifi*  in  error  never  consented  in 
writing  to  any  of  this  other  insurance,  nor  w^as  it  in  any  manner 
mentioned  in,  or  indorsed  upon  the  policy  in  question.  Therefore, 
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the  plaintiffs  contend,  on  these  facts  the  court  should  hold  the 
policy  void. 

This  is  the  strong  point  in  the  plaintiff's  case,  and  has  been 
greatly  elaborated.  To  us  it  seems  open  to  a  satisfactory  and 
conclusive  answer,  and  it  is  this:  The  other  policies  in  the 
[*170]  New  York  offices  were  upon  the  goods  and  building  on 
lot  two,  (2)  on  Washington  street.  There  was  no  insu- 
rance of  this  property  by  these  companies  when  the  building 
and  goods  were  removed  to  lot  one.  The  case  of  Sfitzer  v.  The 
St.  Maries^  Ins.  Co.^  6  Duer,  7,  cited  by  the  plaintiffs  in  error 
for  another  purpose  establishes  this.  There,  in  that  case,  there 
was  no  consent  in  writing  by  the  Insurance  Company  that  the 
goods  might  be  removed.  Here,  there  is  no  consent,  verbal  or 
written,  of  the  New  York  companies,  that  the  goods  should  be 
removed  to  lot  one,  consequently  the  policy  ceased  to  be  effective 
on  the  removal,  as  the  case  from  Duer  shows.  There  was,  there- 
fore, no  valid  policy  on  these  goods  after  the  removal,  except 
that  issued  by  the  plaintiffs  in  error,  so  that  the  first  point  is  not 
established.  But  how  is  the  fact  in  regard  to  these  New  York 
policies?  Were  they  not  mentioned  at  the  time  this  policy  was 
issued?  The  agent  of  plaintiffs  states  the  assured  mentioned  two 
offices  in  which  he  had  effected  insurance,  but  the  agent  did  not 
enter  them  in  writing  on  the  policy,  as  he  was  bound  to  do.  For 
this  neglect  the  assured  should  not  suffer. 

But  the  whole  case  is  set  at  rest  by  the  fact  that  the  plaintiffs 
by  their  authorized  agent,  Thomas,  after  the  renewal  of  the 
policy,  indorsed  on  it  the  following:  "  In  consideration  of  twelve 
dollars  and  forty  cents,  additional  premium  hereby  paid,  permis- 
sion is  hereby  granted  the  assured  to  remove  the  building  con- 
taining the  stock  insured  by  the  within  named  policy  to  lot  No. 
1,  Washington  street.  Rate  increased  from  1|-  to  two  per  cent., 
but  no  change  in  amount  of  risk. 

[Signed]  W.  C.  E.  Thomas,  Agent." 

The  only  question  remaining  is,  as  to  the  validity  of  this  act  of 
Thomas,  the  agent,  and  its  binding  effect  on  the  plaintiffs.  It  is 
almost  incredible,  yet  the  fact  is,  the  plaintiffs  in  error,  after 
pocketing  the  defendant's  money,  have  the  assurance  to  say  their 
agent  had  no  authority  to  make  this  agreement  to  remove  the 
building  and  property  —  that  such  agreement  should  be 
[■^171]  made  and  signed  by  the  President  and  Secretary  of  the 
Company,  residing  in  Massachusetts  or  some  other  distant 
State,  and  that  their  local  agent  had  no  such  power.  If  the  money 
for  this  privilege  had  not  been  received  by  the  plaintiffs  the  objec- 
tion might  have  some  force,  but  the  facts  show  that*  Thomas  was 
the  local  agent,  and  as  such  agent  he  had  authority  to  receive 
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premiums,  that  he  received  this  money  for  the  plaintiffs,  and 
there  is  nothing  shown  that  he  had  not  the  power  to  make  the 
arrangement  he  did  make.  His  power  so  to  do,  for  the  protec- 
tion of  the  assured  and  to  prevent  fraud,  will  be  presumed,  and 
the  plaintiffs  held  to  a  compliance  with  his  contracts,  if  not  in 
the  precise  form  required  b}^  the  charter.  This  is  necessary  to 
protect  our  people  from  the  swindling  operations  of  such  com- 
panies. 

We  have  no  respect  for  a  decision  goin^  to  the  extent  of  the 
case  cited  from  6  Duer,  7,  Sjpitzer  v.  St  Marks  Ins.  Co.^  on  this 
point.  It  is  sufficient,  in  our  judgment,  that  the  party  acting  as 
agent,  was  the  authorized  agent  of  the  plaintiffs.  He  indorsed 
in  writing  upon  the  policy  the  renewal  and  the  consent,  for  an 
enhanced  premium,  to  the  removal  of  the  building  and  goods, 
and  the  plaintiffs  will  be  held  to  it  and  bound  by  it. 

The  notion  that  a  corporation  can  only  act  under  their  corpo- 
rate seal,  and  by  their  president  and  secretary,  has  become  obso- 
lete. Unless  they  may  be  bound  by  the  acts  and  admissions  of 
their  officers  and  agents  acting  in  the  ordinary  affairs  of  the  cor- 
poration, so  far  as  relates  to  the  business  usually  transacted  by 
such  officers  and  agents,  the}"  would  enjoy  an  immunity  incom- 
patible with  the  rights  of  individuals,  and  destructive  of  the 
object  of  their  creation.  Ch.  B.  c&  Q.  B.  B.  Co.  v.  Coleman  et 
al.,  18  111.  299. 

We  are  satisfied  the  defendant  in  error  has  made  out  a  good 
case,  and  that  the  law  is  with  him.  Of  the  character  of  the 
defense  we  have  no  remarks  to  make,  further  than  this,  that  it 
has  no  merits,  and  is  destitute  of  the  semblance  of  justice.  It 
is  true  the  charter  of  the  plaintiffs  requires  their  contracts  of 
insurance  to  be  executed  in  a  particular  mode,  but  shall  they  be 
permitted,  if  they  adopt  a  different  mode,  and  receive  the 
benefit  of  the  contract,  if  a  loss  happens,  to  insist  their  [^172] 
contracts  were  not  in  the  shape  and  form  their  charter 
required,  and  in  this  way  escape  responsibility  and  defraud  with 
impunity  those  who  may  choose  to  contract  with  them.  They 
will  not  be  countenanced  by  this  court  in  such  experiments. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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Edward  Fossler.  Administrator  of  the  estate  of  Salome  Fossler, 

deceased, 

V. 

John  Schriber,  heir  at  law  of  Salome  Fossler. 

1.  Witness — competency  —  attorney  at  law.  The  rule  of  professional 
sanctity  which  prevents  an  attorney  at  law  from  testifying  in  regard  to  matters 
confided  to  him  in  his  professional  capacity,  is  for  the  benefit  of  the  client. 

2.  So  it  is  entirely  competent  for  the  heir  at  law  of  the  client  to  call  upon 
the  attorney  to  testify  in  regard  to  facts  touching  his  interests,  of  which  the 
attorney  acquired  knowledge,  alone,  from  a  professional  consultation  with  the 
client. 

3.  And  if  there  were  other  heirs,  not  parties  to  the  proceedings,  who  would 
have  a  right  to  object  to  the  testimony,  yet,  in  the  absence  of  such  objection, 
their  concurrence  with  their  co-heir  in  removing  the  seal  of  professional 
secrecy,  when  to  do  so  would  be  obviously  for  their  benefit  as  well  as  his, 
would  be  presumed. 

Appeal  from  the  Circuit  Court  of  Stephenson  County;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

A  sufficient  statement  of  the  case  will  be  found  in  the  opinion 
of  the  court- 
Mr.  J.  A.  Crain,  for  the  appellant. 

[*1T3]      Mr.  U.  D.  Meacham  and  Messrs.  Miller  &  Lewis  for 
the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding  originating  in  the  County  Court  of 
Stephenson  County  to  compel  the  appellant  Fossler,  adminis- 
trator of  Salome  Fossler,  deceased,  to  inventory  certain  property 
which  the  appellee,  Schriber,  who  was  one  of  the  heirs  at  law  of 
said  Salome,  claimed  to  belong  to  her  estate.  The  case  came  to 
the  Circuit  Court  and  the  question  of  ownership  being  then  sub- 
mitted to  a  jury,  they  found  that  appellant  had  failed  to  inventory 
a  mare  and  $268.98  in  money,  the  property  of  the  estate.  The 
court  entered  judgment  in  accordance  with  this  finding,  and  the 
administrator  brings  the  case  here. 

The  evidence  was  quite  too  loose  and  contradictory  to  justify 
the  finding  as  to  the  mare,  but  in  regard  to  the  money  it  was 
abundantly  satisfactory.  The  testimony  of  the  attorney  showed 
that  during  the  life  time  of  Mrs.  Fossler  she  came  to  his  office 
with  the  appellant  for  the  purpose  of  consulting  him  in  regard 
to  the  collection  of  a  note  against  one  Hiller;  that  she  informed 
him  Hiller  had  a  set-off  which  she  wished  to  avoid ;^  that  he  ad- 
vised her  to  indorse  the  note  to  the  appellant,  which  she  did,  and 
suit  was  brought  in  his  name  and  judgment  recovered.     Hiller 
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swears  that  he  paid  the  judgment  to  the  appellant  after  the  death 
of  Mrs.  Fossler.  On  this  evidence  the  jury  could  not  have 
found  a  different  verdict. 

The  appellant,  however,  insists  that  the  evidence  of  the  attor- 
ney was  improperly  admitted,  because  his  information  was 
derived  from  a  professional  consultation  with  Mrs.  Fossler,  and 
that  only  one  of  her  heirs  is  a  party  to  this  suit,  and  consenting 
to  his  giving  testimony.  It  is  sufficient  to  say  that  this  rule  of 
professional  sanctity  is  enforced  for  the  benefit  of  the  client; 
that  the  only  heir  of  the  client  who  is  before  the  court  is  the 
party  that  calls  for  the  testimony,  and  even  if  there  were  other 
heirs,  and  if  they  had  a  right  to  interpose  an  objection, 
not  being  parties  to  the  suit,  yet  in  the  absence  of  such  [^174] 
objection,  the  court  would  presume  their  concurrence  with 
their  co-heir  in  removing  the  seal  of  professional  secrecy,  since 
to  do  so  was  obviously  for  their  benefit  as  well  as  his. 

The  case  of  Chant  v.  Brown,  27  Eng.  Chy.  Kep.  78,  is  not  to 
the  point.  There  the  attorney  was  defendant  to  a  bill  in 
chancery.  He  claimed  his  professional  privilege  in  order  to  avoid 
fully  answering  the  bill.  Exceptions  were  taken  to  the  answer 
and  on  their  coming  in  for  argument  the  heir  of  the  client  waived 
the  obligation  of  professional  secrecy.  The  court  held  that  the 
waiver  was  too  late,  as  the  answer  must  be  passed  upon  with 
reference  to  the  position  of  afiairs  at  the  time  it  was  filed.  Even 
if  we  were  disposed  to  regard  this  case  as  an  authority  to  be 
followed,  it  would  not  apply  to  the  one  at  bar. 

The  judgment  is  reversed,  and  the  appellant  will  be  required 
to  inventory  the  money  but  not  the  horse. 

Judgment  reversed. 


The  "Wabash  Railway  Company 

V. 

George  R.  H.  Hughes. 

Same 

MoREis  Selz. 

1.  Statutes — of  their  authentication,  under  different  circumstances.  The 
constitution  has,  in  terms,  provided  the  mode  in  which  laws  shall  be  authenti- 
cated, except  in  cases  where  the  Governor  shall  fail  to  return  a  bill  with  his 
objections,  or  in  case  a  bill  is  passed  notwithstanding  his  objections. 

2.  Where,  however,  a  bill  has  been  passed  by  both  houses  of  the  General 
Assembly,  and  presented  to  the  Governor  for  his  action,  and  he  fails  to 
approve  and  sign  it,  or  fails  to  return  it  with  his  objections  in  ten  days  [*175] 
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(Sundays  excepted,)  if  the  General  Assembly  shall  be  in  session,  or  if  not 
in  session,  he  fails  so  to  return  it  on  the  first  day  of  the  next  meeting  of 
the  General  Assembly,  it  is  declared  to  be  a  law,  but  the  constitution  fails  to 
prescribe  any  mode  in  Which  it  shall  be  authenticated. 

3.  But  the  fourth  section  of  chapter  sixty-two  of  the  Revised  Statutes  of 
1845,  which  was  not  abrogated  by  the  new  constitution  and  is  still  in  force, 
does  provide  a  mode  of  authentication  of  a  bill  which  has  become  a  law  by 
reason  of  not  being  returned  by  the  Governor  on  the  first  day  of  the  meeting 
of  the  General  Assembly  next  after  the  session  at  which  the  bill  was  passed, 
he  having  been  prevented  from  returning  it  at  that  session  by  adjournment. 

4.  And  where  it  is  claimed  that  a  bill  has  become  a  law  by  reason  of  not 
having  been  returned  in  proper  time  by  the  Governor,  it  must  be  authenti- 
cated in  the  mode  prescribed  by  that  statute,  or  it  will  nut  be  regarded  by  the 
courts. 

5.  Statutes — of  the  character  of  evidence  upon  which  a  statute  must  7'est. 
Courts  must  have  some  means  of  knowing  that  a  bill  has  become  a  law ;  and 
the  knowledge  of  courts  in  that  regard  must  be  derived  from  record  evidence, 
alone,  furnished  at  the  time,  by  the  law  making  power.  Whether  bills  have 
or  not  become  laws  can  only  be  known  from  the  evidence  which  the  journals, 
and  the  original  bills  with  their  indorsements,  afibrd. 

6.  If,  upon  an  inspection  of  a  bill,  it  is  found  to  be  duly  authenticated, 
and  the  journals  show  that  it  passed  both  houses  by  the  number  of  votes  re- 
quired by  the  constitution,  and  the  ayes  and  noes  are  entered  upon  the  jour- 
nals, courts  will,  if  it  be  a  public  law,  regard  and  act  upon  it  as  such. 

7.  But  courts  can  never  receive  oral  proof  that  a  law  has  been  passed,  or 
that  any  act  essential  to  its  validity  has  been  performed. 

8.  Every  thing  which  the  constitution  has  required  to  be  entered  upon 
the  journals  in  the  progress  of  a  bill  through  the  two  houses,  is  essential  to 
its  binding  force,  and  must  appear  from  the  journals  themselves  to  have  been 
performed. 

9.  But  other  acts,  required  to  be  done  by  the  two  houses,  but  not  required 
to  be  spread  upon  the  journals,  will  be  presumed  to  have  been  done,  when  a 
statute  appears  in  other  respects  to  be  regular,  unless  the  contrary  appears 
from  the  journals  themselves. 

10.  Same — presentation  of  Mils  to  the  Governor — of  the  evidence  thereof 
If  a  bill  could  be  authenticated  as  a  law  by  the  journals  alone,  it  can  hardly 
be  doubted  that  the  time  of  the  presentation  of  a  bill  to  the  Governor  for 
his  action  should  appear  from  the  journals;  but  the  court  are  not  prepared  to 

hold  that  an  act  of  the  Legislature  can  be  authenticated  in  that  mode. 
[*176]      11.     However,  where  an  act  is  properly  authenticated,  a  failure  of  the 

journals  to  show  that  a  bill  was  thus  presented,  would  not  invalidate 
the  law,  but  it  would  be  presumed  the  bill  had  been  properly  presented  to  tlie 
Governor  and  acted  upon  by  him,  or  by  the  houses,  in  case  of  a  return  of  the 
bill  with  his  objections. 

WErrs  OF  Ereor  to  the  Superior  Court  of  Chicago,  and  to  the 
Eecorder's  Court  of  Chicago. 

On  the  23d  day  of  February,  1865,  two  actions  of  assumpsit 
were  instituted  in  the  name  of  the  "  Wabash  Eailway  Company," 
one  in  the  Superior  Court  of  Chicago  against  Morris  Selz,  and 
the  other  in  the  Eecorder's  Court  of  Chicago,  against  George  E. 
H.  Hughes,  to  recover  upon  two  certain  promissory  notes  exe- 
cuted by  the  defendants,  respectively,  to  diiferent  payees,  and 
assigned  to  the  plaintiffs. 

Judgments  were  entered,  pro  foTma^  for  the  defendants,  in 
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both  cases.     The  plaintiffs  thereupon   sued  out  these  writs  of 
error. 

The  questions  presented  upon  these  records  will  appear  from 
a  very  brief  statement,  in  connection  with  the  cases  of  The 
People,  c&c,  ex  rel.  JIarless  v.  The  Secretary  of  State,  and 
The  People,  c&c,  ex  rel.  Keys  v.  The  Auditor,  reported  in  33 
111.  9. 

From  the  stipulation  of  the  parties  it  appears  the  journals  of 
the  two  houses  of  the  23d  General  Assembly  were  silent  after 
the  entries  of  the  23d  and  24-th  of  June,  1863,  and  contained  no 
further  or  other  entries  thereon  or  on  either  of  them  until  the 
31st  day  of  December,  1864,  when  there  appears  upon  the  Senate 
journal  the  following  entry: 

"Saturday,  December  31st,  1864. 

"  In  pursuance  of  the  proclamation  of  His  Excellency,  Richard 
Yates,  Governor  of  Illinois,  dated  on  the  10th  day  of  June,  A. 
D.  1863,  proroguing  the  General  Assembly  of  said  State  until 
the  31st  day  of  December,  A.  D.  1864,  the  Senate  met  in  the 
Senate  Chamber  in  the  City  of  Springiield,  on  said  day, 
at  12  o'clock,  M.,  Lieut.  Gov.  Hoffman,  the  Speaker,  being  ['^177] 
in  the  chair." 

It  further  appears  from  that  journal  that  on  the  same  day  a 
message  from  the  Governor  was  announced  to  the  Senate  by  his 
Private  Secretary,  as  follows: 

"  Mr.  Speaker — I  am  directed  by  the  Governor  to  return  to 
the  Senate  a  bill  for  an  act  to  incorporate  the  Wabash  Railway 
Company,  together  with  the  Governor's  veto  thereof,  containing 
his  objections  thereto." 

Following  which  was  the  veto  message  of  the  Governor,  con- 
taining his  objections  to  the  bill  mentioned. 

The  journal  of  the  House  of  Representatives  contains  a  similar 
entry,  showing  the  convening  of  that  body  on  the  same  day. 

In  reference  to  the  presentation  of  the  bill  for  "  An  act  to 
incorporate  the  Wabash  Railway  Company  "  to  the  Governor 
for  his  action  thereon,  the  parties  stipulated  as  follows: 

And  it  is  further  stipulated  and  agreed  that  for  fifteen  years 
or  more  it  has  been  the  practice  of  the  General  Assembly  of  the 
State  of  Illinois  in  regard  to  the  presentation  of  bills  to  the  Gov- 
ernor, to  present  them  through  the  enrolling  and  engrossing  com- 
mittees of  the  respective  houses,  either  acting  by  a  member  of 
said  committees,  or  by  the  enrolling  and  engrossing  clerks  of  the 
respective  houses,  (said  committees  and  clerks  of  each  house 
attending  to  the  presentation  of  such  bills  as  originated  in  their 
respective  houses  only,)  after  as  well  as  before  the  adjournment 
without  day  of  the  General  assembly  by  which  they  were  passed, 
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and  for  the  Governor  to  act  upon  or  withhold  action  npon  bills 
so  presented  as  in  case  of  bills  presented  during  the  continuance 
of  the  session.  And  for  fifteen  years  or  more  it  has  been  the 
recognized  practice,  as  to  many  bills  passed  on  the  last  days  of 
the  sessions,  to  duly  enroll  them,  after  the  adjournment  without 
day  of  the  General  Assembly  by  which  they  were  passed,  and 
for  the  Speakers  of  the  respective  houses  to  sign  them 
[■^178]  after  such  adjournment  without  day,  after  which  they  were 
presented  and  acted  upon,  as  aforesaid. 

That  under  the  practice  to  present  bills  after  the  adjournment 
of  the  General  Assembly  of  Illinois  without  day,  bills  so  pre- 
sented were  sometimes  entered  on  the  journals  of  the  last  day's 
session  of  the  respective  houses  in  which  such  bills  originated  as 
having  been  presented  on  such  last  day,  although  such  entry  was 
not  true,  in  fact,  while  at  other  times  the  fact  and  date  of  the 
presentation  of  bills  were  not  entered  upon  the  journals  at  all 
when  such  presentation  took  place  after  the  close  of  the  session, 
and  frequently  such  entry  was  not  made  in  case  of  bills  presented 
before  the  end  of  the  session. 

And  it  is  further  stipulated  and  agreed  that  the  rules  and  joint 
rules  of  the  Senate  and  House  of  Representatives  of  the  General 
Assembly  may  be  produced  and  used  by  either  party  hereto  on 
the  hearing  of  this  cause  either  in  this  Court  or  the  Supreme 
Court,  the  same  as  if  they  were  made  part  of  this  stipulation  and 
agreement. 

That  said  rules  and  joint  rules  were  adopted  many  sessions 
ago,  and  have  been  continued  at  succeeding  sessions  of  the  Gen- 
eral Assembly  unrepealed,  unless  by  the  practice  of  the  two  houses 
as  herein  stated. 

That  the  practice  of  the  General  Assembly  under  the  rules 
aforesaid  has  been  different  at  different  sessions  with  regard  to 
bills  presented  before  the  close  of  the  session,  as  well  as  those 
presented  afterwards,  and  has  been  different  at  the  same  session. 

That,  at  some  sessions  the  joint  committee  on  enrolled  bills, 
provided  by  rule  8,  has  not  been,  and  at  others  such  committee 
has  been  appointed;  that  sometimes  the  facts  that  a  bill  has  been 
duly  enrolled,  signed  by  the  Speakers  of  the  respective  houses, 
and  laid  before  the  Governor,  are  all  parts  of  one  and  the  same 
report,  and  at  other  times  separate  reports  have  been  made,  and 
at  other  times  no  report  of  the  due  enrollment  and  fact  and  date 
of  presentation  have  been  made  at  all. 

That  sometimes  the  Speakers  of  the  respective  houses 
P179]  have  signed  bills  duly  enrolled,  before  the  fact  of  such  due 
enrollment  has  been  reported,  and  at  others  -not. 

That  said  rules  and  joint  rules  were  formally  adopted  by  the 
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Twenty-third  General   Assembly,  but   said    General   Assembly 
adopted  in  practice  the  mode  of  procedure  next  stated: 

That  during  no  part  of  the  Twenty-third  Session  of  the  Gen- 
eral Assembly  was  any  joint  committee  of  two  from  the  Senate 
and  tliree  from  the  House  of  Representatives,  appointed  as  a 
standing  committee  to  examine  enrolled  bills,  &c.,  in  accordance 
with  joint  rule  8,  nor  was  there  any  such  joiut  committee  of  the 
number  mentioned  or  otherwise  appointed  by  the  said  Twenty- 
third  General  Assembly;  but  that  in  the  House  of  Kepresenta- 
tives  of  said  General  Assembly,  the  usual  House  Committee  (of 
nine  members)  on  enrolled  and  engrossed  bills,  as  provided  for  in 
rule  58  of  said  House,  was  appointed  by  the  Speaker  of  said 
House;  and  in  the  Senate,  by  resolution,  the  usual  Senate  com- 
mittee on  enrolled  bills,  in  compliance  w4th  Senate  rule  41,  con- 
sisting of  three  members,  was  appointed,  which  said  several 
committes  compared  and  examined  the  bills  originating  in  their 
respective  houses  as  enrolled,  and  corrected  errors  therein  and 
procured  the  certificate  of  the  Secretary  or  Clerk  and  reported 
them,  as  in  said  rale  8  provided;  but  said  committee  frequently 
did  not  report  the  fact  and  date  of  presentation  at  all,  but  some- 
times said  committee  did  report  the  fact  and  date  of  such  pre- 
sentation to  the  Governor;  and  as  to  bills  passed  on  the  last  day^s 
of  the  session,  the  said  committee  either  themselves,  or  through 
tlie  enrolling  and  engrossing  clerks  of  the  respective  houses,  (the 
committees  and  clerks  acting  in  reference  to  the  bills  originating 
in  their  respective  houses  only,)  presented  them  to  the  Governor 
after  the  termination  of  the  Session  of  the  said  Twenty- third 
General  Assemby,  according  to  the  practice  hereinbefore  set  forth, 
as  prevailing  for  the  last  fifteen  years  or  more  in  that  regard,  but 
did  not  report  the  fact  and  day  of  the  presentation  of  such  bills 
to  the  Governor,  nor  were  such  fact  and  day  entered  on  the 
journals  of  either  of  the  houses  of  said  General  Assembly;  [^180] 
and  as  to  many  bills  passed  upon  the  last  days  of  said  ses- 
sion, the  Speakers  of  the  respective  houses  signed  the  same  after 
the  termination  of  such  session,  according  to  the  practice  here- 
inbefore set  forth,  and  then  they  were  presented  to  the  Governor 
as  aforesaid. 

That  the  said  Senate  committee  on  enrolled  bills  for  the  Twenty- 
third  General  Assembly  was  composed  of  Messrs.  Moffat  Worces- 
ter and  Richards,  and  that  the  duties  of  said  committee  were 
discharged  by  the  members  indifierently,  sometimes  one  and  some- 
times another  performing  the  same.  And  it  is  further  stipulated 
and  agreed  that  said  bill  for  an  act  to  incorporate  the  Wabash 
Railway  Company,  after  it  had  passed  both  Houses  of  the  General 
Assembly,  was  on  the  8th  day  of  June,  A.  D.  1863,  (having  passed 
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the  House  of  Eepresentatives  on  that  day,)  duly  reported  to  the 
Senate,  and  delivered  in  due  course  to  the  enrolling  and  engrossing 
clerk  of  the  Senate  for  enrollment,  and  was  bj  him  duly  enrolled, 
and  the  enrolled  bill  was  duly  delivered  as  soon  as  enrolled  to 
Hon.  L.  E.  Worcester,  a  member  of  said  Senate  from  the  Sixth 
Senatorial  District,  and  a  member  of  said  Senate  committee  on 
enrolled  bills,  acting  on  behalf  of  said  committee,  on  the  9th  or 
10th  day  of  June  A.  D.  1863,  and  the  said  enrolled  bill  was  by  the 
said  Senator,  acting  on  behalf  of  said  committee,  examined  and 
carefully  compared  with  the  engrossed  bill  so  passed  by  both 
Houses,  and  no  errors  being  discovered  in  said  enrolled  bill,  and 
the  same  being  found  to  have  been  correctly  enrolled,  it  was 
reported  by  said  Senator,  acting  for  said  committee,  with  other 
enrolled  bills,  on  the  lOth  day  of  June,  A.  D.  1803,  as  correctly 
enrolled,  the  Secretary  of  the  Senate  having  previously  certified 
according  to  the  fact,  on  the  margin  of  said  enrolled  bill  or  roll, 
that  it  originated  in  the  Senate.  The  said  bill  was  afterwards 
signed  by  the  respective  Houses,  first  by  the  Speaker  of  the 
House  of  Representatives,  and  then  by  the  Speaker  of  the  Sen- 
ate, as  before  stated,  and  was  presented  to  the  Governor  on  the 
12th  day  of  June,  1863,  by  the  said  committee,  through 
[*181]  the  enrolliug  and  engrossing  clerk  of  the  Senate,  thereto 
directed  by  the  Senator  aforesaid;  but,  as  in  the  case  of 
many  bills  presented  during  the  session,  and  of  all  bills  pre- 
sented after  the  termination  of  the  session,  the  fact  and  day  of 
presentation  was  not  entered  upon  the  journals  of  the  two  houses 
or  either  of  them;  but  the  fact  and  day  of  said  presentation  was 
duly  entered  upon  the  said  bill  by  the  Governor's  private  Secre- 
tary, and  also  upon  the  executive  journal,  a  fair  register  of  the 
Governor's  official  acts,  kept  formerly  by  the  Secretary  of  State, 
but  at  this  time  and  for  some  years  previous,  and  since,  by  the 
private  Secretary  of  the  Governor,  according  to  recognized 
practice. 

And  it  is  further  stipulated  and  agreed  that  the  said  enrolled 
bill  was  in  possession  of  said  Senator  Worcester,  acting  as  afore- 
said on  behalf  of  said  Senate  Committee  on  Enrolled  Bills,  from 
the  time  it  was  duly  enrolled  as  aforesaid,  until  he  delivered  the 
same  to  the  Enrolling  and  Engrossing  Clerk  of  the  Senate,  on 
the  said  12th  day  of  June,  A.  D.  1863,  to  be  presented  to  the 
Governor,  said  Senator  being  obliged  to  leave  Springfield  imme- 
diately after  procuring  the  signature  of  the  Speaker  of  the 
Senate  to  said  bill,  as  hereinbefore  stated. 

And  it  is  further  stipulated  and  agreed  that  the  said  bill  for 
said  act  to  incorporate  the  Wabash  Eailway  Company,  has  not 
been   approved  by  the  Governor,  nor  returned   by  him  to  the 
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Senate,  in  which  it  originated,  nor  has  it  been  returned  bj  said 
Governor  on  the  first  meeting  of  the  General  Assembly  after 
the  expiration  of  ten  days  (Sundays  excepted)  after  it  was  pre- 
sented to  him  as  aforesaid,  unless  the  transmission  of  the  same 
to  the  alleged  meeting  of  the  23d  General  Assembly,  on  the 
31st  of  December,  A.  D.  1864,  as  appears  by  the  alleged  Senate 
Journal  of  that  day,  constitutes  such  return. 

And  it  is  further  stipulated  and  agreed  that  the  24th  General 
Assembly  met  for  the  first  time  on  the  first  Monday  of  January, 
A.  D.  1865,  and  organized  that  day  with  a  quorum  in  each  house 
thereof,  and  that  said  bill  for  said  act  to  incorporate  the  Wabash 
Railway  Company  was  not  returned  to  the  General  Assembly, 
or  either  house  thereof  on  that  day,  with  the  Governor's 
objections  thereto,  if  any  he  had,  unless  the  transmission  pi82] 
thereof  on  the  31st  day  of  December,  A.  D.  1864,  may 
be  deemed  such  a  return,  but  it  is  further  agreed  that  said  bill 
for  said  act  to  incorporate  the  Wabash  Railway  Company, 
together  with  the  said  message  of  the  Governor,  was  after  the 
final  adjournment  of  the  said  pretended  meeting  of  the  Senate 
on  the  21st  day  of  December,  A.  D.  1864,  and  on  that  day  deliv- 
ered to  the  Secretary  of  State  by  the  Secretary  pro  tempovG  of 
said  pretended  meeting,  and  has  remained  in  the  custody  of  said 
Secretary  of  State,  and  not  been  out  of  his  possession  from  said 
31st  day  of  December,  A.  D.  1864,  until  the  present  time,  and  is 
now  in  possession  of  said  Secretary  of  State. 

And  it  is  further  agreed  that  the  persons  named  in  said  bill 
as  the  corporators,  and  who,  with  their  associates  constitute  the 
Company,  plaintififs  in  this  suit,  have,  so  far  as  was  legally  com- 
petent for  them  to  do,  accepted  said  bill  as  an  act  of  incorpora- 
tion or  charter,  and  opened  books  for  subscription  to  the  capital 
stock  of  said  supposed  Company,  and  subscribed  and  received 
subscriptions  to  the  stock  thereof;  and  that  such  subscribers 
have  elected  officers  of  said  supposed  Company,  and  thereupon 
have  claimed  and  assumed  that  said  Company  was  duly  organ- 
ized under  said  bill  as  a  legally  existing  corporation,  and  have 
claimed  and  exercised  the  rights  and  privileges  and  franchises 
in  said  bill  described  and  enumerated  as  though  the  same  had 
become  a  law;  but  whether  it  has  or  not  is  a  question  reserved 
herein  for  the  court  upon  the  whole  case  as  here  presented,  and 
that  such  acceptance  and  organization  were  before  the  commence- 
ment of  this  suit,  and  the  making  of  the  promises  and  under- 
takings in  said  declaration  mentioned. 

"  It  is  further  stipulated  and  agreed  that  upon  hearing  of  this 
cause,  either  in  this  Court  or  the  Supreme  Court,  the  use  of  the 
word  '  presented '  shall  ^not  be  taken  as  an  admission  by  the  de- 
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fendant  that  there  was  a  legal  presentation  of  said  bill  to  the  Gov- 
ernor within  such  time  as  is  contemplated  by  the  Constitution. 

"  It  is  further  stipulated  and  agreed  that  the  said  plaintiff  has 
requested  the  Governor  of  the  State  of  Illinois  to  authen- 
[■^183]  ticate  the  said  bill  for  an  act  to  incorporate  the  "Wabash 
Eailway  Company  by  causing  the  fact  that  it  has  become 
a  law  to  be  certified  thereon  by  the  Secretary  of  State,  according 
to  the  provisions  of  Sections  three  and  four  of  Chapter  sixty-two, 
of  the  Ee vised  Statutes,  entitled  '  Laws,'  and  the  Governor  has 
refused  so  to  authenticate  the  same,  or  to  direct  the  Secretary  of 
State  what  to  do  in  the  premises;  and  further,  that  the  plaintiff' 
has  also  requested  the  Secretary  of  State  to  authenticate  said 
bill  in  the  manner  last  aforesaid,  but  that  the  said  Secretary  has 
likewise  refused  so  to  do. 

"  It  is  also  hereby  stipulated  and  agreed  that  all  objections  to 
each  and  every  of  the  facts  hereinbefore  stated  and  set  fortli,  on 
the  ground  of  incompetency,  or  other  objections  going  to  their 
admissibility  as  evidence,  are  hereby  reserved  and  may  be  urged 
by  either  party  upon  hearing,  as  if  the  evidence  were  offered  in 
due  course  upon  trial." 

The  main  questions  now  presented,  are, 

1st.  Was  the  bill  incorporating  the  "  Wabash  Eailway  Com- 
pany," presented  to  the  Governor  for  his  approval,  within  the 
meaning  of  the  Constitution,  or  in  conformity  with  legislative 
practice,  so  as  to  be  subject  to  his  approval,  or  veto,  or  to  become 
a  law  in  case  it  was  not  returned  with  his  approval  or  veto,  as 
prescribed  by  the  Constitution? 

2d.  Was  there  a  prorogation  of  the  Legislature  to  the  31st 
of  December,  1864,  and  if  so,  was  there  such  a  session  of  the 
Legislature  as  authorized  the  return  of  the  bill  to  it,  with  the 
Executive  veto? 

And  herein,  also,  the  question  arises,  whether  the  bill  was 
authenticated  in  such  a  manner  as  that  the  court  could  take  any 
judicial  notice  of  it. 

Mr.  S.  B.  GooKiNs,  Mr.  Melville  W.  Fuller  and  Mr.  Mykon 

0.  Earsons,  for  the  plaintiffs  in  error. 

Mr.  C.  Beokwith  and  Mr.  Samuel  K.  Dow,  for  the  defendants 
in  error. 

[*184]      Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

These  cases  present  some  additional  questions  to  those  before 
the  court,  when  they  were  formerly  heard  and  determined.  It 
is  now  insisted  that  inasmuch  as  the  Governor  failed  to  return 
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the  bill  creating  the  "  "Wabash  Kailwaj  Company  "  at  the  meet- 
ing of  the  Legislature,  on  the  first  Monday  of  January,  1865, 
with  his  objections,  it  became  a  law,  and  authorizes  the  incorpo- 
rators named  in  the  bill,  to  exercise  its  franchises.  The  twenty- 
first  section  of  the  fourth  article  of  our  constitution  provides, 
that  every  bill  which  shall  pass  both  houses,  before  it  becomes  a 
law  shall  be  presented  to  the  Governor;  if  he  approve  he  shall 
sign  it;  but  if  not,  he  shall  return  it  with  his  objections,  to  the 
house  in  which  it  originated;  and  the  house  is  required  to  enter 
the  objections  at  large  upon  their  journals,  and  then  proceed  to 
reconsider  it.  If,  after  a  reconsideration  a  majority  of  the  mem- 
bers elected  shall  agree  to  pass  the  bill,  it  shall  be  sent  with  the 
Governor's  objections,  to  the  other  house,  by  which  it  shall  like- 
wise be  reconsidered;  and  if  approved  by  a  majority  of  the 
members  elected,  it  shall  become  a  law,  notwithstanding  the 
objections  of  the  Governor.  This  section  likewise  provides  that 
if  any  bill  shall  not  be  returned  by  the  Governor  within  ten 
days  (Sundays  excepted)  after  it  shall  have  been  presented  to 
him,  the  same  shall  be  a  law,  in  like  manner  as  if  he  had  signed 
it,  unless  the  General  Assembly  shall,  by  their  adjournment, 
prevent  its  return ;  in  which  case  the  bill  shall  be  returned  on 
the  first  day  of  the  meeting  of  the  General  Assembly  next  after 
the  expiration  of  the  ten  days,  or  become  a  law. 

In  the  cases  of  The  People  ex  rel.  v.  The  Secretary  of  State ^ 
and  The  People  ex  rel.  v.  The  Auditor^  33  111.  9, — we  held  that 
by  the  dispersion  of  the  members  of  the  two  houses  on  the  tenth 
and  eleventh  of  June,  the  session  was  terminated,  and  the  effort 
made  to  convene,  and  all  that  was  done  by  the  few  members  of 
the  two  houses  on  the  23d  and  24tli  of  that  mouth,  was 
extra  constitutional  and  unauthorized.  We,  in  those  cases  [''^185] 
held  tliat  the  dispersion  of  the  members  of  the  two  houses 
on  the  10th  and  11th  of  June,  the  settlement  of  their  accounts, 
and  the  return  of  the  members  to  their  homes,  dissolved  the 
session,  and  operated  as  an  adjournment  sine  die. 
;  Were  it  conceded  that  the  bill  was  regularly  passed  by  both 
branches  of  the  General  Assembly,  and  regularly  placed  in  the 
hands  of  the  Governor  for  his  approval,  and  were  it  also  conce- 
ded, that  the  Governor  failed  to  return  it  on  the  first  day  of  the 
next  regular  session,  and  that  it  had  thereby  become  a  law,  still 
it  is  not  authenticated.  The  constitution  has,  in  terms,  provided 
the  inode  in  which  laws  shall  be  authenticated,  unless  in  cases 
where  the  Governor  shall  fail  to  return  a  bill  wdth  his  objections, 
or  in  case  a  bill  is  passed,  notwithstanding  his  objections.  The 
23d  section  of  article  three,  provides:  "That  every  bill  having 
passed  both  liouses   shall  be  signed  by  the  Speakers  of  their  re- 
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spective  houses."  And  we  have  seen  that  the  twentj-iirst  section 
of  the  fourth  article,  requires  the  Governor,  after  a  bill  has 
passed  both  houses  and  been  presented  to  him,  if  he  approve,  to 
sign  it.  When  a  bill  has  been  thus  passed  and  thus  signed,  it  is 
authenticated  in  the  usual  mode,  and  courts  are  then  required, 
without  its  being  pleaded,  to  take  judicial  notice  of  it  when  it  is 
of  a  public  character. 

When,  however,  a  bill  has  been  thus  passed  and  presented  to 
the  Governor  for  his  action,  and  he  fails  to  approve  and  sign  it, 
or  shall  fail  to  return  it  with  his  objections,  in  ten  days,  (Sun- 
days excepted)  if  the  General  Assembly  shall  be  in  session,  or  if 
not,  and  he  shall  fail  so  to  return  it  on  the  first  day  of  the  next 
meeting  of  the  General  Assembly,  it  is  declared  to  be  a  law; 
but  it  fails  to  prescribe  any  mode  in  which  it  shall  be  authenti- 
cated. Courts  must  have  some  means  of  knowing  when  bills 
are  passed,  and  they  must  receive  such  knowledge  through  the 
medium  of  evidence.  This  they  can  only  know  through  record 
evidence,  furnished  at  the  time,  and  by  the  departments  entrusted 
with  the  law-making  power.  Whether  bills  have  or  not 
pl86]  become  laws  can  only  be  known  from  the  evidence  which 
the  journals  and  the  original  bill  with  its  indorsements 
afibrd.  If,  upon  an  inspection  of  a  bill,  it  is  found  to  be  duly 
authenticated,  and  the  journals  show  that  it  passed  both  houses 
by  the  number  of  votes  required  by  the  constitution,  and  the 
ayes  and  noes  are  entered  upon  the  journals,  courts  will,  if  a 
public  law,  regard  and  act  upon  it  as  such. 

Courts  can  never  receive  oral  proof  that  a  law  has  been 
adopted,  or  that  any  act  essential  to  its  validity  has  been  per- 
formed. Some  acts  must  appear  from  the  journals,  to  have  been 
performed,  as  well  as  the  proper  authentication  upon  the  bill, 
before  it  can  be  regarded  as  a  law  of  the  land.  Every  thing 
which  the  constitution  has  required  to  be  entered  upon  the  jour- 
nals, in  the  'progress  of  a  bill  through  the  two  houses,  is  essential 
to  its  binding  force,  and  must  appear  from  the  journals  to  have 
been  performed.  Other  acts  required  to  be  done  by  the  two 
houses,  but  not  required  to  be  spread  upon  the  journals,  will  be 
presumed  to  have  been  done,  when  a  statute  appears  in  other 
respects  to  be  regular,  unless  the  contrary  appears  from  the  jour- 
nals themselves.  Supervisors  v.  The  People,  25  111.  181.  Such 
w^as  the  rule  adopted  in  that  case  and  we  see  no  reason  for  depart- 
ing from  it. 

It  is  urged  that  it  is  essential  that  the  journals  should  show 
the  time  when  a  bill  was  presented  to  the  Governor  for  his 
approval.  Such,  no  doubt,  is  parliamentary  usage,  and  one  of 
the  joint  rules  of  the  two  houses  requires  the  "  committee  on 
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enrolled  bills  "  after  a  bill  shall  have  been  signed  by  the  Speakers 
of  both  houses,  to  present  it  to  the  Governor  for  his  approval, 
and  also  requires  tlie  committee  to  report  the  day  of  the  presen- 
tation to  the  Governor,  which  time  shall  be  carefully  entered  on 
the  journal  of  each  house.  If  a  bill  could  be  authenticated  as 
a  law  by  the  journals  alone,  there  could  hardly  be  a  doubt  that 
this,  as  well  as  all  other  constitutional  requirements,  should  ap- 
pear from  the  journals  of  the  two  houses.  But  we  are  not 
prepared  to  hold  that  an  act  of  the  Legislature  can  be 
authenticated  in  that  mode.  "We  are,  however,  clearly  ["^187] 
of  the  opinion  that  when  an  act  is  properly  authenticated, 
a  failure  of  the  journals  to  show  that  a  bill  was  thus  j)resented 
w^ould  not  invalidate  the  law,  but  it  would,  in  such  a  case,  be 
presumed  that  it  was  properly  presented  and  acted  upon  by  the 
Governor,  or  by  the  houses,  in  cases  of  a  return  of  the  bill  with 
his  objections. 

Having  held  in  the  cases  of  The  People  ex  rel.  v.  Hatch  and 
The  Sa'ine  v.  Dubois,  that  by  the  dispersion  of  the  members  of 
the  two  houses  on  the  tenth  and  eleventh  of  June,  without  previ- 
ously having  come  to  a  resolution  fixing  a  time  for  their  again 
coming  together,  and  by  their  settling  their  accounts,  receiving 
certificates  of  their  attendance,  and  drawing  their  pay,  and  going 
to  their  homes,  the  session  was  ended  and  the  Legislature  had 
virtually  adjourned  sine  die,  and  could  not  regularly  meet  except 
under  a  proclamation  of  the  Executive.  He  was  not,  therefore, 
bound  to  return  the  bill  to  the  members  who  claimed  to  have 
been  in  session  on  the  twenty-third  and  twenty-fourth  of  that 
month.  The  Governor  not  having  convened  the  Legislature  in 
extra  session  by  proclamation,  it  followed  that  if  he  regarded  the 
bill  regularly  presented  for  his  action,  he  should  have  returned 
it  on  the  first  day  of  the  next  meeting  of  the  General  Assembly, 
if  he  designed  to  prevent  its  becoming  a  law. 

In  the  cases  before  referred  to,  it  was  held  that  the  second, 
third  and  fourth  sections  of  chapter  sixty-two  of  the  Revised 
Statutes,  were  in  force,  notwithstanding  the  adoption  of  the  New 
Constitution.  That  their  jDrovisions  were  not  repugnant  to  that 
instrument,  but  were  necessary  to  execute  and  carry  into  full 
effect  its  provisions.  And  that  as  the  constitution  could  not 
execute  all  of  its  provisions,  this  enactment  or  some  other  was 
essentially  necessary  to  afford  the  means  of  authenticating  laws 
which  were  adopted  in  the  mode  for  which  they  provide.  The 
second  section  of  that  act  declares,  that  when  a  bill  shall  pass 
both  houses  of  the  General  Assembly,  and  shall  be  returned  bj 
the  council  of  revision,  with  objections  thereto,  and  upon 
reconsideration,  shall  Dass  both  houses  by  the  constitu-  pi88] 
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tional  majority,  it  shall  be  authenticated  as  having  become  a 
law,  by  a  certificate  thereon  to  the  following  effect :  "  This  bill 
having  been  returned  by  the  council  of  revision  with  objections 
thereto,  and  after  reconsideration,  having  passed  both  houses  by 

the  constitutional  majority,  it  has  become  a  law  this day 

of ,"  which  being  signed  by  the  Speakers  of  the  Senate  and 

House  of  Eepresentatives,  respectively,  shall  be  deemed  a  suffi- 
cient authentication  thereof;  whereupon  the  bill  shall  be  pre- 
sented to  the  Governor  to  be  deposited  by  him  with  the  laws  in 
the  office  of  the  Secretary  of  State.  There  is  no  claim  that  the 
bill  in  question  can  fall  within  the  provisions  of  this  section. 

The  third  section  declares  that  every  bill  which  shall  have 
passed  both  Houses  of  the  General  Assembly  -and  shall  not  be 
returned  by  the  council  of  revision  within  ten  days,  having 
thereby  become  a  law^  shall  be  authenticated  by  the  Governor 
causing  the  fact  to  be  certiiied  thereon  by  the  Secretary  of  State 
in  the  following  form: 

"This  bill  having  remained  with  the  council  of  revision  ten 
days  (Sundays  excepted,)  and  the  General  Assembly   being  in 

session,  it  has  become  a  law  this  — day  of . 

"C.  F.,  Secretary  of  /State.''' 

We  have  seen  that  this  bill  is  not  embraced  in  this  section. 

The  fourth  section  of  the  same  chapter  declares  that  when  the 
General  Assembly  shall,  by  adjournment  before  the  expiration  of 
ten  days  after  the  passage  of  a  bill,  render  the  return  of  such  bill 
by  the  council  of  revision  impracticable  within  the  time,  and  the 
same  shall  not  be  returned  on  the  first  day  of  the  next  meeting 
of  the  General  Assembly,  and  shall  thereby  become  a  law,  the 
act  shall  be  authenticated  in  the  manner  provided  in  the  preced- 
ing section.     We,  in  the  cases  above  referred  to,  hold  that  under 
our  present  Constitution,  the  Governor  acts  as   the  council  of 
revision;  and   if  so,  and  if  these   sections  are,  as  we  suppose,  in 
force,  those  bills  not  authenticated  by  the  approval  of  the 
pl89]  Governor,  and  which  have   become  laws  in  either  of  the 
other  modes,  must  be  authenticated  as  required  by  this 
law. 

Conceding  that  the  bill  was  regularly  passed  by  both  Houses, 
and  was  regularly  presented  to  the  Governor  for  approval,  and 
the  journals  of  the  session  of  1865  failed  to  show  that  the  bill 
was  returned,  with  the  Governor's  objections,  on  the  first  day  of 
that  session,  still  the  bill  is  not  authenticated  in  the  manner 
required  by  the  fourth  section  of  chapter  sixty-two.  In  such  a 
case  we  can  only  take  notice  of,  and  act  upon,  laws  thus  authen- 
ticated. The  law  has  prescribed  this  mode  of  authenticating  acts, 
and  we  cannot  regard  any  bill  as  a  law  unless  it  is  authenticated 
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by  the  Governor's  approval,  or  as  required  by  the  second,  third, 
or  fourth  sections  of  chapter  sixty-two,  as  the  case  may  be.  If 
the  Governor  were,  under  either  of  these  sections,  persistently  to 
refuse  to  perform  his  duty,  by  refusing  to  cause  a  bill  which  had 
thus  become  a  law  to  be  authenticated,  we  are  at  a  loss  to  perceive 
how  we  could  take  judicial  notice  of  its  passage.  But  the  facts 
of  this  case  do  not  require  the  discussion  or  decision  of  that 
question,  and  we  therefore  express  no  opinion,  but  shall  endeavor, 
should  the  question  ever  arise,  to  meet  and  determine  it. 

Having  discussed  all  of  the  questions  which  this  record  seems 
to  present,  and  being  clearly  of  the  opinion  that  if  the  bill  in 
question  has  become  a  law,  we  have  no  legal  evidence  of  the  fact, 
and  cannot,  therefore,  judicially  notice  it,  and  that  in  the  absence 
of  such  evidence  of  the  enactment,  plaintiif  in  error  could  not 
show  its  legal  existence,  and  could  not,  therefore,  maintain  these 
actions,  and  the  judgments  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Obadiah  Aenold  [*190] 

V, 

A.    J.    LUDLAM. 

1.  Evidence  to  support  prosecution  under  Gh.  35,  Rev.  Stat.,  entitled  "■Drov- 
ers.''^ Proof  that  a  drover  was  driving  cattle  through  a  part  of  this  State,  when 
some  cattle  of  a  citizen  got  into  the  drove;  that  the  drover  knew  they  were  in 
his  drove,  and  he  himself  aided  in  branding  them  with  the  initial  letter  of  his 
name,  and  castrated  a  bull  which  was  among  the  number;  that  he  drove  them 
twenty-five  miles  from  their  usual  range  through  a  thickly  settled  country, 
on  every  mile  of  the  route  there  being  a  habitation,  is  sufficient  to  support  an 
action  for  the  penalty  under  the  statute. 

2.  Lakceny — what  constitutes.  And  such  evidence  would  tend  to  establish 
a  case  of  larceny  by  the  drover. 

3.  Instructions — should  he  based  upon  emdence.  In  such  a  case  it  is  erro- 
neous to  instruct  the  jury  "  that  moving  cattle  by  the  owner  from  one  feeding 
place  or  grazing  place  to  another,  in  the  same  neighborhood,  does  not  consti- 
tute him  a  drover  or  person  engaged  in  driving  cattle,  so  as  to  subject  him  to 
the  penalty  under  the  statute,"  when  there  was  no  proof  of  a  state  of  case  such 
as  was  contemplated  in  the  instruction,  but  on  the  contrary  a  clear  case  was 
made  out,  within  the  statute.  Sucli  an  instruction  is  well  calculated  to  mislead 
a  jury. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  County;  the 
Hon.  Charles  Emerson,  Judge  presiding. 

Mr.  R.  E.  Williams  for  the  plaintiff  in  error. 

Mr.  W.  H.  Hanna,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  commenced  before  a  justice  of  the  peace  of 
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McLean  County,  for  the  penalty  provided  by  Ch.  35,  for  driving 
off  the  defendant's  cattle,  ont  of  the  range  in  which  they  usually 
run.     A  judgment  was  rendered  for  the  plaintiff,  from  which  the 

defendant  appealed  to  the  Circuit  Court,  in  which  court  a 
[■^'191]  judgment  was  rendered  in  his  favor.     From  this  judgment 

the  plaintiff  prosecutes  this  writ  of  error,  and  assigns  sev- 
eral errors,  only  one  of  which  is  deemed  important  to  be  noticed. 
It  is  the  third,  that  the  court  erred  in  giving  defendant's 
instructions. 

The  statute  provides,  whenever  any  drover  or  other  person 
engaged  in  driving  horses,  cattle,  mules,  hogs  or  sheep  through 
any  part  of  the  State,  shall  drive  off,  or  shall  knowingly  and  will- 
fully suffer  or  permit  to  be  driven  oft'  the  premises  of  any  citizen 
of  this  State,  or  from  the  range  in  which  the  stock  of  any  such 
citizen  usually  run,  to  any  distance  exceeding  five  miles  from 
such  premises  or  range,  any  horses,  mules,  neat  cattle,  hogs,  or 
sheep  belonging  to  such  citizen,  it  shall  be  lawful  for  the  owner 
to  follow  and  reclaim  the  same  wherever  it  may  be  found;  and 
for  the  taking  and  driving  away,  or  suffering  or  permitting  the 
same,  the  owner  shall  be  entitled  to  recover  from  the  drover  or 
other  person  or  persons  guilty  thereof,  for  each  head  of  horses, 
mules,  neat  cattle,  hogs,  or  sheep  so  driven  away,  twice  the  value 
thereof,  to  be  recovered  in  an  action  of  debt  before  any  justice  of 
the  peace  of  the  proper  county,  or  any  court  having  competent 
jurisdiction  thereof;  provided,  however,  that  if  the  owner  shall 
not  pass  any  habitation  within  five  miles,  and  shall  separate  the 
cattle  or  other  stock  from  the  drove  at  the  next  habitation,  in 
such  case  no  action  shall  accrue  to  the  owner.  (Scates'  Comp.  90.) 
The  proof  in  this  case  is  positive,  that  the  defendant  was  driv- 
ing his  herd  of  cattle  through  a  part  of  this  State  to  a  range  on 
Salt  Creek,  when  the  plaintiff's  cattle  got  into  the  drove.  That 
the  defendant  knew  they  were  in  the  drove,  and  he  himself  aided 
in  branding  them  with  the  initial  letter  of  his  name,  and  cas- 
trated the  bull;  that  he  drove  them  twenty-five  miles  from  the 
usual  range,  through  a  thickly  settled  country,  and  on  every  mile 
of  his  route  there  was  a  habitation. 

Under  these  facts  the  court  instructed  the  jury  that  moving 
cattle  by  the  owner  from  one  feeding  place  or  grazing  place  to 

another,  in  the  same  neighborhood  did  not  constitute  him 
P192]  a  drover,  or  person  engaged  in   driving  cattle,  so  as  to 

subject  him  to  this  penalty. 

There  are  several  errors  in  this  instruction.     In  the  first  place 

there  was  no  proof  the  defendant  was  driving  his  cattle  from  one 

grazing  place   to  another,  nor  that   the  place  to*  which  he  was 

driving  them  was  in  the  same  neighborhood  of  the  usual  range 
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of  his  own  cattle.  The  proof  makes  out  a  clear  case  of  driving 
cattle,  such  as  is  contemplated  by  the  statute,  and  the  instruc- 
tions were  well  calculated  to  mislead  the  jury,  and  induce  the 
result  to  which  they  arrived.  The  facts  of  the  case  tend  to  estab- 
lish a  case  of  larceny  by  this  defendant.  That  he  is  clearly 
amenable  to  this  statute,  under  this  proof,  we  do  not  entertain  a 
doubt. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Judgment  reversed. 


Al^SON  EooT. 
V. 

George  Curtis. 

1.  Evidence — degree  thereof  required.  If  proof  be  admissible  at  all  to  con- 
tradict the  consideration  of  a  mortgage,  it  must  be  clear  and  satisfactory. 

2.  Notice — knowledge  of  facts  when  necessary  to  he  shown.  And  where  per- 
sons  who  are  not  parties  to  the  instrument  are  sought  to  be  affected  by  such 
proof,  knowledge  of  the  facts  must  be  plainly  brought  home  to  them. 

3.  Error — will  not  always  reverse.  Although  the  court  below  may  have 
rejected  competent  evidence,  yet  if  its  admission  would  not  have  changed  the 
condition  of  the  case  as  respects  the  rights  of  the  party  complaining  of  the 
alleged  error,  its  rejection  could  have  worked  no  injury  to  him,  and  the 
judgment  would  not  be  reversed  for  that  cause. 

4.  Judgment  lien — elder  and  junior  liens.    Where  a  judgment  debtor 
acquires  title  to  land  after  the  judgment  was  obtained,  and  immediately 
executes  a  mortgage  thereof  to  a  third  person,  to  secure  him  against  [*193] 
some  contingent  liabilities,  not  to  secure  the  purchase  money  of  the 
land,  the  judgment  will  be  the  elder  lien. 

Appeal  from  the  Court  of  Common  Pleas  of  the  City  of 
Elgin;  the  Hon.  Richard  G.  Montony,  Judge,  presiding. 

This  was  an  action  of  ejectment  commenced  in  1852,  in  the 
Circuit  Court  of  Kane  County,  by  Anson  Root  against  George 
Curtis,  to  recover  certain  premises  situate  in  that  county.  The 
history  of  the  case  from  its  commencement  to  the  trial  at  the 
January  term,  1865,  of  the  Court  of  Common  Pleas,  which 
resulted  in  the  judgment  from  which  this  appeal  is  taken,  will 
be  found  in  Curtis  v.  Root.,  20  111.  53,  and  the  same  parties  in 
28  111.  367. 

The  last  trial  in  the  court  below  resulted  in  a  verdict  and  judg- 
ment for  the  defendant.  Root,  the  plaintiff,  brings  the  case  to 
this  court  by  appeal. 

The  circumstances  under  which  the  controversy  arose,  are 
fully  set  forth  in  the  opinion  of  the  court. 
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Mr.  S.  "Wilcox,  for  the  appellant. 

Messrs.  Stores  and  Manley,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

The  facts  upon  which  the  decision  of  this  case  depends  are 
briefly  as  follows:  There  were  judgments  against  one  Ambrose, 
on  which  executions  were  issued,  and  levied  upon  merchandise 
belonging  to  him,  of  sufficient  value  to  satisfy  the  executions. 
Ambrose  released  the  goods  by  executing  to  the  sheriif  a  delivery 
bond,  in  which  Eoot,  the  plaintiff  in  error,  was  his  security.  He 
also  appealed  from  the  judgments  to  the  Supreme  Court,  and 
Koot  was  likewise  his  security  in  the  appeal  bond.  The  appeals 
were  afterwards  dismissed  in  the  Suprem'e  Court,  and  a 
[^194]  jprocedendo  issued.  At  the  time  of  executing  the  deliv- 
ery bond,  Ambrose  gave  Root  a  chattel  mortgage  on  the 
goods,  to  indemnify  him  against  his  liability.  Ambrose  soon 
afterwards,  with  the  consent  of  Eoot,  exchanged  these  goods 
with  Morgan  and  Padelford,  for  the  lands  in  controversy  in  this 
suit.  Ambrose  received  a  deed  for  the  lands,  and  immediately 
gave  Root  a  mortgage  upon  them  in  place  of  the  chattel  inort- 
gage  surrendered,  and  to  indemnify  him  against  the  same  lia- 
bilities. The  lands  were  afterwards  levied  on  and  sold  under 
executions  issued  upon  the  aforesaid  judgments,  and  Curtis,  the 
defendant  in  error,  regularly  derived  title  under  this  sale.  Sub- 
sequently Root  foreclosed  his  mortgage  upon  the  same  lands, 
caused  them  to  be  sold  under  the  decree,  became  the  purchaser, 
and  claims  title  under  said  sale.  The  question  is,  was  the  mort- 
gage or  the  judgment  the  elder  lien? 

When  this  ease  first  came  before  this  court,  as  reported  in  20 
111.  57,  it  was  held  that  Root,  in  relinquishing  the  goods,  upon 
which  he  had  a  mortgage,  to  Morgan  and  Padelford,  might  be 
considered  as  having  furnished  the  purchase  money  for  the  land, 
and  taken  the  mortgage  to  secure  himself  for  the  purchase  money 
thus  advanced.  This  language  was  used  in  reference  to  an 
instruction  which  had  been  given,  and  which  was  drawn  upon 
the  hypothesis  that  the  mortgage  had  been  given  for  the  pur- 
chase money.  Although  the  record  may  have  disclosed  a  differ- 
ent state  of  facts,  yet  the  court  evidently  spoke  upon  the 
hypothesis  presented  by  the  instrnt>tion,  and  assumed  that  the 
mortgage  was  given  on  its  face  fo*r  the  payment  of  some  certain 
sum  of  money.  The  court  then  held  that  if  the  mortgage-  was 
given  to  secure  the  payment  of  the  purchase  money,  it  created 
the  prior  lien. 

When  the  case  again  came  before  this  court,  as  reported  in  28 
111.  376,  it  was  in  reference  to  an  instruction  which'told  tike  jurj 
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that  althongli  the  mortgage  upon  its  face  was  not  given  to  secure 
the  purchase  money,  but  for  an  entirely  clifterent  consideration, 
yet  if  it  was  in  fact  given  for  the  purchase  money,  its  record  was 
sufficient  to  put  the  purchaser  on  his  guard.  The  court 
held  this  instruction  wrong,  speak  of  the  mortgage  as  if  [*195] 
its  precise  conditions  were  now  for  the  first  time  brought 
to  their  notice,  and  say — "  on  its  face  the  mortgage  did  not  show 
that  it  created  a  lien  prior  to  that  of  the  judgment.  When  the 
purchaser  saw  this  was  so,  he  was  not  bound  to  inquire  wliether 
the  mortgage  did  not  express  on  its  fxce  a  falsehood.  If  he  is 
to  be  charged  with  any  extraneous  facts,  qualifying  or  contra- 
dicting the  face  of  the  mortgage,  it  should  only  be  done  upon 
clear  and  satisfactory  proof  that  he  had  actual  knowledge  of  such 
facts."  The  court  then  say,  that  such  proof  was  entirely  want- 
ing in  the  case,  without  deciding  whether  it  could,  in  any  event, 
be  made  by  parol,  and  remand  the  case  for  another  trial  because 
of  the  error  in  the  instructions. 

We  do  not  deem  it  necessary,  on  the  record  now  before  us,  to 
decide  whether  parol  proof  was  admissible,  as  between  these  par- 
ties, to  show  that  the  mortgage  was  really  given  as  security  for 
the  purchase  money,  instead  of  having  been  given  as  an  indem- 
nity against  loss  upon  the  delivery  and  appeal  bonds,  as  it  pur- 
ported upon  its  face.  As  stated  in  this  case  in  28th  111.  such 
proof,  if  admissible  at  all,  must  be  clear  and  satisfactory,  and 
knowledge  of  the  facts  must  be  plainly  brought  home  to  the 
parties  sought  to  be  affected.  It  is  sufficient  to  say,  that  in  the 
case  before  us,  the  proof  offered,  so  far  from  showing  that  the 
goods  in  question  belonged  to  Root,  and  that  the  mortgage  was 
given  to  secure  the  payment  of  their  value,  as  purchase  money, 
rather  tends  to  sustain  the  face  of  the  mortgage,  and  to  show 
that  the  mortgage  was  what  it  professed  to  be,  merely  a  security 
against  loss  on  the  bonds,  taken  in  exchange  for  another  security 
of  the  same  sort  that  had  been  surrendered  at  the  request  of  Am- 
brose. The  depositions  of  both  Morgan  and  Padelford,  the  exclu- 
sion of  which  from  the  jury  is  assigned  for  error,  show  that  these 
persons  dealt  with  Ambrose  and  not  with  Eoot,  for  the  goods, 
and  that  Ivoot  simply  discharged  the  goods  from  the  operation  of 
his  lien,  and  it  is  no  where  even  intimated  in  the  depositions,  that 
the  value  of  the  goods  was  to  be  paid  to  Root  either  by 
themselves  or  by  Ambrose,  or  that  Root  had  any  interest  pl96] 
in  the  goods  or  their  proceeds,  beyond  indemnity  on  his 
suretyship.  Even  if  the  possession  of  the  goods  was  in  Root,  it 
is  not  pretended  that  he  held  them  as  his  own  property,  or  in  any 
other  way  than  as  prescribed  by  the  mortgage.  All  the  state- 
ments in  the  depositions,  and  the  further  proof  tendered  by  coun- 
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sel,  "  that  the  mortgage  was  executed  and  delivered  to  the  plain- 
tiff, for  and  on  account  of  his  having  let  the  goods  go  in  payment 
of  said  land,"  are  consistent  with  the  provisions  of  the  mortgage, 
and  do  not  even  tend  to  show  that  any  sum  was  due  from  Am- 
brose to  Root,  by  way  of  purchase  money,  or  that  the  entire 
transaction  was  any  thing  else  than  an  exchange  of  one  indem- 
nity for  another.  If  Root  had  paid  up  the  judgment  before  this 
exchange  he  would  have  been  entitled  to  the  goods — if  after  the 
exchange,  to  the  lands,  for  re-imbursement,  and  there  is  no  proof 
offered  to  show  that  if  he  did  not  pay,  he  would  have  been  enti- 
tled to  either  goods  or  land.  I^either  on  its  own  face,  nor  in  the 
light  of  the  proof  offered,  can  this  mortgage,  in  any  proper  sense, 
be  said  to  have  been  given  for  the  purchase  money.  On  the  con- 
trary it  is  plain  that  it  was  simply  what  it  professed  to  be  by  its 
terms,  a  security  against  a  contingent  liability.  Root  neither 
bought  the  land  of  Morgan  and  Padelford,  nor  sold  it  to  Am- 
brose, but  merely  agreed  to  substitute  a  lien  upon  the  lands  for 
that  upon  the  goods,  the  lien  in  both  cases  being  for  precisely 
the  same  purpose  and  of  the  same  character.  No  question  is 
made  upon  the  record  except  in  regard  to  the  exclusion  of  this 
evidence,  and  as  this  evidence,  even  if  of  a  nature  to  be  admis- 
sible, would  have  still  left  the  mortgage  what  it  purported  to  be 
upon  its  face,  a  mere  indemnity  against  a  contingent  liability  on 
the  delivery  and  appeal  bonds,  its  exclusion  worked  the  appellant 
no  injury,  and  the  judgment  is  therefore  affirmed. 

Judgment  affirmed 


[*19T]  John  H.  Daniels 

Michael  Shields. 

1.  Bill  of  Exceptions — motion  for  a  new  trial.  The  mere  entry  of  a 
motion  for  a  new  trial  does  not  make  tlie  motion  or  the  reasons  therefor  a  part 
of  the  record,  but  that  must  be  dcme  by  a  bill  of  exceptions. 

2.  And  this  rule  is  not  dispensed  with  even  by  an  agreement  of  parties  as 
to  the  facts  of  the  case,  conceding  that  sucli  agreement  became  a  part  of  the 
record  without  being  embodied  in  the  bill  of  exceptions. 

3.  It  has  been  held  that  although  a  bill  of  exceptions  contains  all  the  evi- 
dence, and  it  is  insufficient  to  sustain  the  verdict,  still  the  court  will  not  dis- 
turb the  judgment  entered  upon  such  verdict,  unless  it  is  shown  by  the  bill 
of  exceptions  that  a  motion  for  a  new  trial  was  made  and  overruled. 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
Jesse  O.  Norton,  Judge,  presiding. 

This  was  an  action  of  ejectment  instituted  in  the  court  below 
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by  Jolm  H.  Daniels  against  Michael  Shields,  to  recover  certain 
real  estate  situate  in  the  City  of  Joliet,  described  as  block  three 
and  block  four,  in  the  Canal  Trustees  Sub-division  of  the  west 
half  of  section  nine,  township  thirty-five,  range  ten  east. 

A  trial  before  the  court,  without  a  jury,  resulted  in  a  finding 
and  judgment  for  the  defendant.  The  plaintiff  thereupon  took 
this  appeal. 

It  appears  that  the  case  was  tried  in  the  court  below  upon  an 
agreed  state  of  facts,  which  agreement,  or  what  purports  to  be 
such  agreement,  is  copied  into  the  transcript  filed  in  this  court. 
That  transcript  also  contains,  as  a  part  of  the  entry  of  record  in 
the  court  below,  after  the  formal  entry  of  judgment,  the  follow- 
ing: "  Thereupon,  the  said  plaintift',  by  Parks,  his  attorney,  enters 
his  motion  for  a  new  trial  herein,  which  motion  is  overruled  by 
the  court,  and  to  which  ruling  of  the  court  in  overruling 
his  said  motion  for  a  new  trial,  and  the  judgment  of  the  pi98] 
court  aforesaid,  the  said  plaintiff,  by  his  attorney,  then 
and  there  excepted,  and  pra3^s  an  appeal  to  the  Supreme  Court, 
which  said  prayer  it  is  ordered  by  the  court  be  granted." 

]N either  the  agreement  of  the  parties,  nor  the  proceedings  in 
relation  to  the  motion  for  a  new  trial,  were  incorporated  in  a  bill 
of  exceptions;  and  the  question  arising  upon  this  condition  of 
the  record  is,  whether  the  court  can  properly  consider  the  alleged 
errors  at  all. 

Mr.  G.  D.  A.  Parks,  for  the  appellant. 

Messrs.  Goodspeed  and  Snapp,  for  the  appellee. 

Mr.  Chief  Justice  Walkek  delivered  the  opinion  of  the  Court : 

Even  if  it  were  conceded  that  the  agreement  of  the  parties,  as 
to  the  facts  of  this  case,  became  a  part  of  the  record  without 
being  embodied  in  a  bill  of  exceptions,  it  does  not  follow  that  the 
motion  for  a  new  trial  should  not  have  been  preserved  by  a  bill 
of  exceptions.  The  mere  entry  of  a  motion  does  not  make  the 
motion  or  reasons  therefor  a  part  of  the  record,  but  that  must  be 
done  by  bill  of  exceptions.  This  has  been  the  uniform  practice 
of  this  court  announced  in  numerous  decisions,  running  through 
our  reports  from  an  early  period  to  the  present  time.  Stickney 
V.  Cassell^  1  Gilm.  418;  Dichhut  v.  Durrell,  11  111.  72;  Va7i- 
derhilt  v.  Johnson^  3  Scam.  48;  Miller  v.  Dohson,  572;  Pottle 
V.  McWoTter,  13  111.  454.  In  this  last  case  it  was  held  that 
althougli  the  bill  of  exceptions  contains  all  of  the  evidence,  it  was 
insufiicient  to  sustain  the  verdict,  the  court  will  not  disturb  the 
judgment  unless  it  shows  a  motion  for  a  new  trial  was  made  and 
overruled.     Other  cases  might  be  referred  to,  but  they  are  familiar 
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to  the  profession,  and    these   illustrate  the  practice   and  fully 
determine  lliis  case.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 


[*199]  William  H.  Eockwood 

elchard  poundstone. 

1.  Weight  op  Testimony — wlio  shall  judge.  It  is  not  the  province  of  the 
court  to  tell  the  jury  in  a  case  where  there  is  mucli  and  conflicting  testijnony, 
or  indeed  in  any  case,  which  evidence  is  the  strongest.  The  value  of  all 
testimony  is  to  be  ascertained  by  the  jury,  by  weighing  it,  and  to  find  which- 
ever way  it  preponderates. 

2.  Affirmative  and  Negative  Testimony — their  relative  value.  It  is 
not  true,  that  affirmative  testimony  is  to  be  preferred  before  negative  testimony, 
80  called,  under  all  circumstances. 

3.  So,  in  a  suit  where  it  became  necessary  to  establish  the  corner  of  a  gov- 
ernment survey,  it  was  held  erroneous  for  the  court  to  instruct  the  jury  that 
the  affirmative  testimony  of  a  witness  to  a  certain  fact,  as,  for  instance,  that 
he  saw  a  government  mound  and  ditch  at  a  certain  point,  might  be  regarded 
by  the  jury  as  stronger  proof  than  the  testimony  of  a  witness  who  swore  he 
did  not  see  such  a  mound  and  ditch. 

4.  Impeaching  one's  own  Witness.  A  party  may  not  discredit  his  own 
witness  by  general  evidence — the  meaning  of  which  is,*  that  a  party,  after  pro- 
ducing and  examining  a  witness,  cannotprove  him  to  be  of  such  a  general 
bad  character  as  would  render  him  unworthy  of  credit. 

5.  •  Contradicting  the  statements  of  one''s  own  witness.  But  a  party  is 
not  bound  by  the  testimony  of  his  own  witness.  The  rule  is,  if  a  witness  state 
facts  against  the  interest  of  the  party  calling  him,  another  witness  may  be 
called  by  the  same  party  to  disprove  those  facts ;  for  such  facts  are  evidence 
in  the  cause,  and  the  other  witness  is  not  called  directly  to  discredit  the  first, 
but  the  impeachment  of  his  credit  is  incidental  only,  and  consequential. 

6.  And  the  power  a  party  has  of  disproving  the  facts  sworn  to  by  his  own 
witness,  and  of  proving  them  to  be  directly  otherwise,  is  not  limited  or  quali- 
fied from  regard  to  the  effect  which  may  be  thereby  produced  unfavorable  to 
the  credit  of  the  witness.  The  proof  thus  given  may  indirectly  throw  the 
utmost  discredit  on  the  witness,  and  convince  the  jury  that  he  has  designedly 
deceived  them,  still  it  is  conceived  the  party  will  be  at  liberty  to  prove  such 
contrary  facts. 

Writ  of  Error  to  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  Madison  E.  Hollister,  Judge,  presiding. 

[*200]      The  facts  of  the  case  are  sufficiently  set  fortli  in  tlie 
opinion  of  the  Court: 

Messrs.  Clover,  Cook  &  Campbell  and  Messrs.  Leland  & 
Blanchard,  for  the  plaintiff  in  error. 

Messrs.  Cray,  Avery  &  Bushnell,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the. Court; 

This  was  an  action  of  trespass  quareolausum  f regit  brought 
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by  defendant  in  error  against  the  plaintiff  in  error.  The  general 
issue,  alone,  was  pleaded,  and  verdict  for  the  plaintiff.  Motion 
for  a  new  trial  was  overruled,  and  judgment  on  the  verdict. 

It  was  admitted  on  the  trial  that  the  plaintiff  was,  at  the  time 
of  the  alleged  trespass,  in  possession  of  the  southwest  quarter  of 
section  two,  and  of  the  northwest  quarter  of  section  eleven,  town- 
ship  thirty-two  north,  range  three,  and  that  the  defendant  tore 
down  one  hundred  and  sixty  rods  of  fence,  claimed  by  the  plain- 
tiff to  be  upon  the  west  line  of  said  section  two,  and  twenty  rods 
of  fence  claimed  to  be  upon  the  west  line  of  said  section  eleven, 
but  claimed  by  defendant  to  have  been  wholly  upon  the  south- 
east quarter  of  section  ten,  each  of  which  last  named  tracts,  it 
was  admitted,  were  then  in  possession  of  Kockwood. 

The  dispute  is  as  to  the  location  of  the  line  between  sections 
two  and  three  and  ten  and  eleven,  as  established  by  the  United 
States  Surveyor.  The  proofs  show  that  the  township  of  Farm 
Ridge,  in  which  the  lands  are  situate,  w^as  in  the  first  instance 
very  badly  surveyed  by  the  Government  Surveyor,  rendering  it 
very  difficult,  half  a  century  having  elapsed  since  the  survey,  to 
find  a  government  corner,  so  called.  Much  testimony  was  heard 
on  both  sides,  on  this  point,  and  several  practical  surveyors  were 
examined.  We  have  considered  the  testimony  carefully, 
but  do  not  deem  it  necessary  to  discuss  it,  as  our  attention  ^201] 
has  been  more  particularly  called  to  the  law  of  the  case, 
as  laid  down  by  the  court  in  the  instructions. 

It  is  insisted  by  the  appellant  that  the  court  erred  in  giving 
the  seventh  and  ninth  instructions  for  the  plaintiff.  The  seventh 
is  as  follows:  The  affirmative  testimony  of  a  witness  to  a  certain 
fact,  as  for  instance,  that  he  saw  a  government  mound  and  ditch 
at  a  certain  point,  may  be  regarded  by  the  jury  as  stronger  proof, 
than  the  testimony  of  a  witness  who  swears  that  he  did  not  see 
such  a  mound  and  ditch. 

We  do  not  understand  it  is  the  province  of  the  court  to  tell 
the  jury  in  a  case  where  there  is  much  and  conflicting  testimony, 
or  indeed  in  any  case,  which  evidence  is  the  strongest.  It  is  not 
true  that  affirmative  testimony  is  to  be  preferred  before  negative 
testimony,  so  called,  under  all  circumstances,  and  that  is  the  pur- 
port of  this  instruction,  and  was  calculated  to  bias  the  mind  of 
the  jury  very  much.  The  value  of  all  testimony  is  to  be  ascer- 
tained by  the  jury  by  weighing  it  and  to  find  whichever  way  it 
may  preponderate.     This  instruction  should  not  have  been  given. 

The  ninth  instruction  is  as  follows:  The  defendant  having 
called  the  witness  Hays,  is  bound  by  his  testimony,  and  can  not 
impeach  his  testimony  for  probity  or  honesty. 

The  last  branch  of  this  instruction  is  correct  on  authority.     A 
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party  may  not  discredit  his  own  witness  by  general  evidence,  tlie 
meaning  of  which  is,  that  a  party  after  producing  and  examining 
a  w^itness,  can  not  prove  him  to  be  of  such  a  general  bad  charac- 
ter as  would  render  him  unworthy  of  credit.  But  that  he  is 
bound  by  such  testimony  is  not  the  law. 

The  rule  is,  if  a  witness  state  facts  against  the  interest  of  the 
party  calling  him,  another  witness  may  be  called  by  the  same 
party  to  disprove  those  facts,  for  such  facts  are  evidence  in  the 
cause,  and  the  other  witness  is  not  called  directly  to  discredit  the 
first,  but  the  impeachment  of  his  credit  is  incidental,  only,  and 
consequential.     2  Phil.  Ev.  448. 

It  is  further  said  by  this  writer  that  the  power  a  party  has  of 
disproving  the  facts  sworn  to  by  his  own  .witness,  and  of 
P202]  proving  them  to  be  directly  otherwise,  is  not  limited  or 
qualified  from  regard  to  the  effect  which  may  be  thereby 
produced  unfavorable  to  the  credit  of  the  witness.  The  proof 
thus  given  may,  indirectly,  throw  the  utmost  discredit  on  the 
witness,  and  convince  the  jury  that  he  has  designedly  deceived 
them,  still  it  is  conceived  the  party  will  be  at  liberty  to  prove 
such  contrary  facts.  There  is  no  rule  of  law  by  wMch.  the  truth 
on  such  an  occasion  is  to  be  shut  out  and  justice  prevented. 
lb.  450. 

By  reason  of  these  erroneous  instructions,  the  judgment  must 
be  reversed  and  the  cause  remanded.  Without  these  instructions 
it  is  not  to  be  presumed  the  jury  would  have  rendered  the  ver- 
dict they  did,  and  there  is  nothing  in  their  linding  to  satisfy  us 
that  justice  has  been  done  in  the  case. 

Judgment  reversed. 


Maey  Handbekey  et  al, 

V. 

Samuel  G.  Dooiittle. 

1.  Wills — construction  thereof— of  a  devise  to  a  class  of  persons — rights  of  after- 
horn  persons  of  that  class.  It  is  a  well  settled  rule  in  the  construction  of  wills, 
that  where  there  is  a  devise  to  a  class  of  persons,  as  to  the  children  or  issue 
of  A.,  and  the  estate  is  to  come  into  possession  of  the  devisees  immediatel}'- 
upon  the  death  of  the  testator,  those  persons  of  the  class  who  are  in  being  at 
the  death  of  the  testator  will  take  the  devise,  to  the  exclusion  of  those  there- 
after born. 

2.  But  if  the  will  carves  out  a  particular  estate,  which  intervenes  between 
the  death  of  the  testator  and  the  period  of  distribution  of  the  estate  devised 
to  the  class,  then  all  persons  belonging  to  such  class  at  the  time  when  the 
estate  is  divided,  are  included,  though  born  after  the  death  of  the  testator. 

3.  Same — application  of  the  rule  in  this  case.  In  this  Xiase  the  testator 
devised  a  certain  portion  of  his  estate  to  "  the  children "  of  his  brother 
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Rawley,  declaring,  however,  that  Rawley  "  should  have  uncontrolled  [*203] 
and  absolute  management  and  disposal  of  all  such  part  of  the  estate  his 
said  children  at  the  testator's  decease  should  become  entitled  to,  until  the 
youngest  of  said  children  should  become  of  full  age,  to  use  said  means  at  his 
discretion,  without  having  to  account  to  any  person  or  persons  in  court  or 
courts  whatsoever,  as  to  his  application  thereof."  Held,  that  Rawley  took  a 
particular  estate,  which  prevented  the  estate  devised  to  his  children  from 
vesting  in  possession  at  the  death  of  the  testator,  and  thus  let  in,  with  the 
children  of  Rawley  who  were  in  being  at  the  testator's  death,  another  child 
who  was  born  afterwards. 

4.  Same — the  construction  sustained  from  other  provisions  of  the  will.  In 
the  same  will,  the  testator,  in  providing  for  the  children  of  another  brother, 
who  was  then  dead,  devised  to  them  by  their  proper  names,  instead  of 
describing  them  merely  as  children  of  his  brother,  thus  indicating  an  inten- 
tion, in  the  case  of  his  brother  Rawley,  to  whose  children  he  devised  as  a 
class,  using  the  generic  term,  children,  to  include  any  possible  after-born 
children. 

5.  Ratification — what  constitutes.  After  the  death  of  the  testator,  and 
before  the  after-born  child  of  Rawley  was  in  being,,  a  partition  was  had  of 
the  real  estate,  between  the  devisees  then  living,  the  portion  devised  to  the 
children  of  Rawley  being  allotted  by  the  decree  of  partition  to  the  two 
children  then  in  being,  by  their  names,  to  be  held  by  them  as  tenants  in 
common.  It  is  held,  that  the  application  of  the  after-born  child  of  Rawley 
for  his  portion  of  the  estate  so  allotted  to  the  two  elder  children,  did  not 
operate  as  such  a  ratification  of  the  proceedings  in  partition  as  to  affect  his 
rights  as  a -devisee  under  the  will. 

6.  Partition — what  rights  affected  thereby.  The  fact  that  the  children  of 
Rawley  who  were  parties  to  the  proceeding  in  partition,  were  invested  under 
the  decree  by  name,  and  as  tenants  in  common,  with  the  land  set  off  to  them, 
would  not  affect  the  rights  of  a  child  who  was  not  a  party. 

7.  Neither  did  their  estate  then  vest  in  them  in  possession  so  as  to  cut  off 
the  estate  of  their  father,  Rawley. 

Writ  of  Error  to  the  Circuit  Court  of  Tazewell  County;  the 
Hon.  David  Davis,  Judge,  presiding. 

The  case  is  fully  stated  in  the  opinion  of  the  court. 

Messrs.  Cooper  and  Moss,  for  the  plaintiifs  in  error. 

Mr.  B.  S.  Prettyman,  for  the  defendant  in  error. 

Mr.  JusuiCE  Lawrence  delivered  the  opinion  of  the  [*204:] 
Court: 

On  the  21st  of  July,  1854,  one  "William  B.  Doolittle  died, 
leaving  a  will,  by  which,  after  providing  for  the  payment  of 
his  debts,  he  divided  his  estate  into  four  parts  and  bequeathed 
it  as  follows: 

"  To  Mary  Marie  Doolittle  and  Irwin  B.  Doolittle,  infant 
children  of  my  deceased  brother,  Irwin  B.  Doolittle,  I  devise 
and  bequeath  one-fourth  of  my  estate  of  every  kind  and 
description  whatever,  with  the  express  condition  and  stipula- 
tion tliat  if  either  of  them  shall  die  before  he  or  she  shall  have 
arrived  at  his  or  her  majority,  then  and  in  that  event,  said  one- 
fourth  part  of  my  said  estate  shall  go  to  the  survivor  of  said 
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two  children,  but  if  at  the  time  of  my  decease,  neither  of  said 
two  children  shall  be  living,  then  I  devise  and  so  will  that  said 
one-fourth  of  said  estate  shall  become  the  property  of  my  brother 
Amaziah  D.  Doolittle,  George  W.  Doolittle,  and  of  the  children 
of  my  brother  Kawley  S.  Doolittle,  under  the  same  conditions, 
limitations  and  restrictions,  as  the  remaining  three-fourths  of  my 
estate  hereinafter  devised  to  them  are  attended  with. 

"  In  the  third  place,  I  do  hereby  devise  and  bequeath  unto  my 
brother  Amaziah  D.  Doolittle  the  one-fourth  of  my  estate.  And 
to  my  brother  George  W.  Doolittle  the  one-fourth  of  my  estate. 
And  to  the  children  of  my  brother  Rawley  S.  Doolittle  the  one- 
fourth  of  my  estate.  And  I  do  further  declare,  that  inasmuch 
as  it  is  my  fixed  will  and  determination  that  my  estate  shall  go 
for  the  benefit  of  the  devisees  aforesaid,  and  to  their  lawful  wives 
and  legitimate  children,  and  to  no  other  persons  whatsoever,  I 
request  and  will  that  if  either  of  said  devisees  shall  depart  this 
life  before  me,  leaving  neither  lawful  wife  nor  child,  the  portion 
of  the  decedent  shall  be  divided  among  the  remaining  devisees, 
their  widows  and  children,  according  to  the  true  intent  and 
meaning  of  the  will. 

"  It  being  borne  in  mind  however,  and  I  here  again  explicitly 
say  and  declare,  that  the  children  of  the  said  Irwin  B. 
[*205]  Doolittle,  shall  take  by  survivorship  from  each  other,  and 
that  the  children  of  the  said  Eawley  S.  Doolittle  shall  like- 
wise take  by  survivorship  from  each  other,  this  provision  how- 
ever not  to  deprive  said  children  either  of  the  said  Irwin  B. 
Doolittle  or  Hawley,  of  their  share  of  any  lapsed  legacy.  And 
I  do  further  will  and  declare  that  Rawley  S.  Doolittle,  my 
brother,  shall  have  uncontrolled  and  absolute  management  and 
disposal  of  all  such  part  of  my  estate  his  said  children  at  my 
decease  shall  become  entitled  to,  until  the  youngest  of  said 
children  shall  become  of  full  age,  to  use  said  means  at  his  dis- 
cretion without  having  to  account  to  any  person  or  persons  in 
court  or  courts  whatsoever,  as  to  his  application  thereof,  but  if 
the  said  Rawley  S.  Doolittle  shall  die  before  my  decease,  then  I 
desire  that  such  means  or  funds  may  be  controlled  by  the  legally 
appointed  guardians  of  said  infant  children  as  is  justified  and 
required  by  law.  But  if  the  said  Rawley  S.  Doolittle  shall  be 
in  full  life  and  said  children  shall  be  deceased,  then  I  bequeath 
said  property  to  my  brother  Amaziah,  for  the  use  of  said  Rawley, 
the  said  Rawley  however,  to  have  the  use  and  control  of  the 
same." 

It  will  be  observed  that  by  this  will  the  testator  devised  one 
undivided  fourth  part  of  his  estate  to  his  brother  Amaziah,  one- 
fourth  to  his  brother  George  W.,  one-fourth  to  Mary  M.  and 
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Irwin  B.,  infant  cliildren  of  his  deceased  brotlier  Irwin  B.  Doo- 
little, and  one-fourtli  to  "  the  children  "  of  his  brother  Rawley 
Doolittle,  not  designating  them  by  name.  At  that  time  said 
Kawley  had  two  children  born  from  his  first  wife,  then  deceased, 
aged  respectively  five  and  seven  years,  and  named  Mary  and 
Martha,  now  Mary  Handberry  and  Martha  Conklin,  plaintiffs  in 
error  herein.  Rawley  afterwards  married  again,  and  by  his  sec- 
ond wife  had  a  child  named  Samuel  G.,  the  defendant  in  error. 
At  the  September  term,  1855,  of  the  Tazew^ell  Circuit  Court, 
Amaziah,  George,  Kawley,  Mary  and  Martha  Doolittle  filed  their 
petition  for  partition  against  their  co-devisees,  and  a  decree  was 
pronounced  directing  a  partition  and  appointing  commis- 
sioners. At  the  April  term,  1856,  the  commissioners  p206] 
reported,  making  partition,  and  setting  off  a  certain  tract 
of  land  to  Mary  and  Martha,  the  children  of  Rawley,  to  be  held 
by  them  as  tenants  in  common,  and  their  report  was  approved. 
The  defendant  in  error  was  born  in  December,  1856,  after  these 
partition  proceedings  were  had.  Rawley  Doolittle  died  in  May, 
1864,  and  soon  after  his  death  the  defendant  in  error  filed  his 
petition  against  Mary  and  Martha  for  partition  of  the  tract  of 
land  that  had  been  set  off  to  them  in  the  former  suit.  The  court 
below  decreed  in  his  favor,  and  they  have  prosecuted  a  writ  of 
error. 

The  question  presented  by  the  record  is,  whether  the  devise 
to  "  the  children"  of  Rawley  S.  Doolittle  is  to  be  construed  as 
applying  only  to  such  children  as  were  in  being  at  the  time 
of  the  death  of  the  testator,  or  is  to  include  also  Samuel  G. 
Doolittle,  the  defendant  in  error,  who  was  not  born  until  after 
his  death. 

It  is  a  well  settled  rule  in  the  construction  of  wills,  that  where 
there  is  a  devise  to  a  class  of  persons,  as  to  the  children  or  issue 
of  A.,  and  the  estate  is  to  come  into  possession  of  the  devisees 
immediately  upon  the  death  of  the  testator,  those  persons  of  the 
class  who  are  in  being  at  the  death  of  the  testator  will  take  the 
devise,  to  the  exclusion  of  those  thereafter  born.  But  if  the  will 
carves  out  a  particular  estate,  which  intervenes  between  the  death 
of  the  testator  and  the  period  of  distribution  of  the  estate  devised 
to  the  class,  then  all  persons  belonging  to  such  class,  at  the  time 
when  the  estate  is  divided,  are  included,  though  born  after  the 
death  of  the  testator.  2  Jarman  on  Wills,  75,  79;  2  Powell  on 
Devises,  303;  Anahle  v.  Patchy  3  Pick.  360;  Jenkins  v.  Treyer^ 
4  Paige,  47. 

This  rule  of  construction  is  not  controverted  by  the  counsel  for 
the  plaintiff*  in  error,  but  he  insists  that  is  has  no  application  to 
this  case.     It  seems   to  us  very  clear,  how^ever,  that  Pawley  S. 
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Doolittle,  the  father  of  these  parties,  by  the  provisions  of  this 
will,  took  an  estate  terminable  on  the  coming  of  age  of  his 
youngest  child.  The  will  provides  that  Rawley  "  shall 
[*207]  have  the  uncontrolled  and  absolute  management  and  dis- 
posal" of  the  share  devised  to  his  children,  until  the 
youngest  child  shall  come  of  age,  "  to  use  said  means  at  his 
discretion,  without  having  to  account  to  any  person  or  persons, 
in  court  or  courts  whatsoever,  as  to  his  application  thereof." 
What  is  this  bnt  a  devise  to  him  of  the  property  to  have  and 
hold,  until  the  youngest  child  shall  come  of  age?  Without  a 
resort  to  technical  terms,  more  decisive  language  could  hardly  be 
used.  What  element  of  ownership  is  wanting?  He  is  to  have 
the  management,  the  disposal,  the  use  at  his  discretion,  without 
liability  to  account  to  any  person  whatever.  If  he  had  made  a 
lease  to  terminate  when  his  youngest  child  should  attain  its 
majority,  can  it  be  doubted  that  the  lessee  would  have  taken  an 
estate  in  the  property  during  the  time  described;  or  if  he  had 
made  a  quit-claim  deed,  would  not  the  grantee  have  held  the  pro- 
perty against  the  children  until  the  youngest  child  became  of  age? 
It  is  said  in  Oheden  v.  Oheden,  1  Atkyns,  550;  Hall  v.  Carter. 
2  ib.  358;  SiXidi  Mills  v.  Banlcs^  3  Peere  Wms.  T,  that  a  devise  of 
rents  and  profits  will  pass  the  land,  and  in  this  will  much  stronger 
language  has  been  used.  We  are  of  opinion  that  Rawley  S.  Doo- 
little took  a  particular  estate,  which  prevented  the  estate  devised 
to  his  children  from  vesting  in  possession  at  the  death  of  the  tes- 
tator, and  thus  let  in  the  after-born  child. 

But  apart  from  this  rule  of  construction,  there  is  a  peculiarity 
of  the  phraseology  of  this  will  which  indicates  it  to  have  been  the 
clear  intent  of  the  testator  to  include  any  after-born  children  of 
his  brother  Rawley.  In  providing  for  the  children  of  his  deceased 
brother  Irwin,  he  devises  to  them,  by  their  proper  names,  instead 
of  describing  them  merely  as  children  of  his  brother.  But  as  his 
brother  Rawley  was  still  living,  and  might  have  more  children, 
instead  of  devising  to  them  by  their  proper  names,  he  simply 
devises  to  them  as  a  class,  using  the  generic  term  children.  Why 
this  difference  in  the  two  cases,  unless  he  had  in  view  the  pos- 
sible after-born  children  of  Rawley,  who  would  have  pre- 
[*208]  cisely  the  same  claim  upon  his  bounty,  on  the  score  of 
consanguinity,  with  the  children  living  at  his  death. 
It  is  further  urged  that  the  rights  of  th-e  defendant  in  error 
are  concluded  by  the  former  decree  of  partition,  because  he  rati- 
fies it  by  claiming,  to  a  certain  extent,  under  it,  and  because  the 
estate  of  the  children  vested  in  possession  under  the  decree  then 
rendered,  before  the  defendant  in  error  came  into  being.  But  he 
only  ratifies  that  proceeding  to  the  extent  of  acquiescing  in  the 
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partition  then  made,  as  between  the  children  of  Rawley  S.  Doo- 
littleand  the  other  devisees.  There  was  no  partition  as  between 
the  different  cliildren  of  Rawley,  and  the  fact  that  the  children 
who  were  parties  were  invested  by  name,  and  as  tenants  in  com- 
mon, with  the  land  set  off  to  them,  does  not  affect  the  rights  of  a 
child  who  was  not  a  party.  Neither  did  their  estate  then  vest  in 
thein  in  possession  so  as  to  cnt  off  the  estate  of  their  father  Raw- 
ley.  The  proceeding  nowhere  songht  to  affect  his  interest,  and 
the  decree  setting  oft'  certain  land  to  the  children  must  be  regarded 
as  merely  setting  it  off  to  them  to  hold  such  estate  therein  as  they 
might  be  entitled  to  under  the  will,  in  severalty  from  the  other 
devisees. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirTned, 


Lester  Underwood 

John  Hossack. 

1.  Guaranty — 'presumption  as  to  when  made.  It  is  a  presumption  of  law,  in 
the  absence  of  proof  to  the  contrary,  that  a  warehouseman's  receipt  and  a  guar- 
anty indorsed  thereon,  were  executed  at  the  same  time,  and  parts  of  the  same 
transaction. 

2.  Same — province  of  jury  to  decide  as  to  when  made.     It  is  the  province  of 
the  jury,  and  not  of  the  court,  to  determine  whether  there  is  proof  tend- 
ing to  show  that  a  warehouseman's  receipt  and  guaranty  thereon  were  [*209] 
made  at  the  same  time. 

3.  Consideration— /or6m?'a7^ce..  The  forbearance  of  A.  to  collect  a  debt 
of  B.  by  giving  further  time  is  a  sufficient  consideration  for  a  contract  by  C. 
to  guaranty  the  payment  of  a  debt  due  from  D.  to  B.,  where  it  is  done  by  the 
mutual  agreement  of  all  parties. 

4.  Same — extension  of  time  for  performance.  An  extension  of  time  for  the 
performance  of  an  agreement,  or  for  the  payment  of  a  debt,  forms  a  sufficient 
consideration  to  support  a  contract. 

5.  Statute  op  frauds — indorsement  on  an  instrument  not  negotiable  takes  a 
promise  out  of  its  operation.  When  a  third  person  indorses  his  name  on  an 
instrument  not  negotiable,  as  guarantor,  the  holder  being  authorized  to  fill  up 
the  contract  of  guaranty  over  his  signature,  it  is  such  a  contract  or  memoran- 
dum in  writing  as  would  take  the  promise  out  of  the  operation  of  the  statute 
of  frauds. 

Writ  of  Ereor  to  the  Circuit  Court  of  the  County  of  La 
Salle;  the  Hon.  Madison  E.  Hollister,  Judge,  pj-esiding. 

George  P.  Hossack,  being  a  warehouseman  in  Morris,  Illinois, 
on  the  ITth  day  of  October,  1862,  issued  to  Lester  Underwood 
the  following  receipt : 

"  Received  in  store,  of  Lester  Underwood  forty-six  hundred 
and  seventy  27-56  bushels  of  corn,  for  account  of  himself,  at 
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owner^s  risk  of  fire  and  lieating;  storage  four  cents,  to  one  j^ear 
from  date,  delivered  shelled.  II. 's  cash  advanced,  one  hundred 
and  sixty -five  dollars;  interest  twelve  per  cent.,  due  when  sold, 
1863.  If  not  paid  when  due,  the  grain  to  be  shipped  and  sold  to 
pay  advance,  interest  and  charges." 

On  the  same  day  John  Hossack  placed  his  name  in  blank  on 
the  back  of  said  receipt,  and  on  the  trial  of  the  case  D.  P.  Jones, 
as  attorney  for  Underwood,  filed  the  blank  as  follows: 

"  For  value  received,  I  hereby  guarantee  the  delivery  of  the 
corn  mentioned  in  the  within  receipt." 

On  the  24:th  day  of  October,  1863,  Underwood  commenced 
an  action  of  assumpsit  against  John  Hossack  to  recover  upon 
the  guaranty,  and  alleged  in  his  declaration  that  in  considera- 
tion that  one  John  Williams,  to  whom  Underwood  was 
[*210]  indebted,  would  forbear  and  give  time  to  said  Underwood 
for  the  payment  gf  the  money  for  the  period  of  one  year 
from  the  date  of  said  receipt,  the  defendant  promised  to  be 
accountable  to  him  for  the  delivery  of  said  corn  according  to  said 
receipt;  that  confiding  in  said  promise,  the  said  Williams  did 
forbear  and  give  time  to  the  said  Underwood  for  the  payment  of 
the  money  in  which  Underwood  was  indebted  to  Williams  for, 
and  during  the  period  of  one  year  from  the  ITth  day  of  October, 
1^62,  that  the  whole  amount  of  the  advances,  interest,  storage 
and  charges  were  paid  by  the  plaintifi",  and  were  accepted  by 
George  B.  Hossack,  and  that  said  Cleorge  B.  Hossack  did  not 
deliver  said  corn  to  said  plaintifi^  on  the  17th  day  of  October, 
1863,  or  any  part  thereof,  but  made  default,  of  all  which  said 
defendant  had  notice,  and  was  requested  to  deliver  said  corn  to 
plaintifi"  according  to  the  tenor  and  efiect  of  said  receipt,  but  said 
defendant  neglected  and  refused  so  to  do 

The  defendant  plead, 

1.  The  general  issue. 

2.  Want  of  consideration. 

3.  The  statute  of  frauds. 

To  the  second  plea  there  was  a  demurrer  filed  and  sustained 
by  the  court.  Issue  being  joined  on  the  first  and  third  pleas,  the 
plaintiff  offered  in  evidence  the  receipt  and  guaranty,  and  by 
John  Williams  he  proved  that  defendant  signed  his  name  on  the 
back  of  the  receipt  on  the  same  day  it  was  dated  and  delivered ; 
that  the  advance  money  was  also  indorsed  on  the  receipt;  that 
plaintiff  was  indebted  to  him  some  $1,600;  that  on  the  17th  day 
of  October,  1862,  he  came  to  Morris  and  found  that  plaintiff  had 
quite  a  quantity  of  corn  stored  with  George  B.  Hossack;  that 
George  would  not  give  as  much  for  the  corn  as. some  man  in 
Ottawa,  and  he  sold  the  corn  to  the  Ottawa  man;  that  he  went 
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to  Morris  for  the  corn,  and  George  had  no  corn.  Underwood 
and  Williams  then  requested  the  defendant  to  secure  the  delivery 
of  the  corn.  He  first  declined,  but  when  told  that  the  man  to 
whom  George  had  sold  the  corn  had  said  that  if  he  (Wil- 
liams) would  let  him  have  the  receipt,  he  would  wind  [*211] 
George  up  or  break  him,  he  consented.  In  the  conversa- 
tion Williams  said  to  both  of  them  that  if  the  corn  was  secured 
he  would  wait  on  Underwood  one  year,  until  the  corn  was  deliv- 
ered, for  his  pay.  The  defendant  then  proposed  to  put  his  name 
on  the  back  of  the  receipt,  and  said  that  if  that  was  not  sufficient 
he  was  willing  to  give  a  writing  that  would  secure  it.  Defend- 
ant then  signed  the  paper.  Underwood  being  present.  He  fur- 
ther stated  that  nothing  was  said  by  John  Hossack  about 
guaranteeing  to  the  amount  of  $1,000;  that  he  (Williams)  agreed 
to  give  Underwood  further  time,  and  did  give  it  to  him;  that  he 
relied  on  the  grain  to  the  extent  of  it  for  his  debt,  and  that  he 
gave  Underwood  the  extent  of  the  time  in  consequence  of  John 
Hossack  giving  security  as  lie  did.  It  was  admitted  by  plain- 
tiff that  his  attorney  wrote  the  guaranty  over  the  defendant's 
signature  at  the  commencement  of  the  trial.  The  defendant 
proved  by  Henry  L.  Hossack  that  his  father,  the  defendant, 
agreed  to  secure  $1,000  in  the  receipt,  and  did  not  agree  to  pay 
the  amount  of  Williams'  debt;  that  Williams  said  in  the  conver- 
sation alluded  to  by  Williams  in  his  testimony,  that  if  he  got  his 
pay  on  the  corn  it  would  be  all  right;  that  he  i^Henry)  settled 
with  Underwood  for  the  corn  at  forty-six  cents,  deducting  stor- 
age; that  he  (Henry)  was  to  advance  $100,  and  his  father  $100, 
on  George's  account;  that  Underwood  was  to  call  next  day  and 
settle  it,  not  having  the  receipt  with  him  at  that  time. 

After  the  testimony  was  closed  the  following  instruction  was 
given  by  the  court  to  the  jury,  at  the  request  of  defendant's 
attorney: 

First.  "That  there  being  no  consideration  proved  for  the 
promise  of  the  defendant,"  the  jury  should  find  for  the  defendant; 
to  which  instruction  plaintiff  excepted. 

The  jury  returned  a  verdict  for  the  defendant. 

Plaintiff  moved  for  a  new  trial,  which  was  overruled  by  the 
court,  to  the  overruling  of  which  motion  plaintiff  also  excepted. 
Thereupon  the  plaintiff  sued  out  this  writ  of  error  for  the  pur- 
pose of  presenting  the  questions, 

1.  As  to  the  liability  of  a  guarantor  upon  an  instru-  ["^212] 
raent  of  writing  not  negotiable;  and 

2.  Whether  an  agreement  to  forbear  and  give  time  to  the 
maker  of  such  an  instrument  by  a  third  person,  not  a  party  to  it, 
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to  whom  the  holder  thereof  is  indebted,  is  a  sufficient  considera- 
tion to  support  an  action  against  a  guarantor  thereon. 

Mr.  David  P.  Jones,  for  plaintiff  in  error. 

Messrs.  Leland  &  Blanchard,  for  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

It  is  insisted,  in  support  of  the  judgment  below,  that  there  was 
no  guarantee  to  deliver  the  corn  for  which  the  receipt  was  given. 
Until  rebutted,  the  production  of  such  an  instrument  raises  a  pre- 
sumption that  the  receipt  and  guaranty  were  executed  at  the  same 
time  and  as  part  of  the  same  transaction.  When  read  in  evi- 
dence, without  further  proof,  such  would  have"  been  the  legal 
effect  of  the  receipt.  If  executed  and  delivered  simultaneously, 
and  before  the  corn  was  delivered  to  George  Hossack,  or  if  the 
corn  was  delivered  in  pursuance  of  the  agreement,  then  the  corn 
w^as  the  consideration,  and  supported  the  receipt  and  guaranty. 
This  was  a  question  for  the  jury.  Whether  such  was  the  con- 
sideration, or  something  else,  was  proper  for  the  consideration 
of  the  jury,  and  should  not  have  been  taken  from  them  by  the 
instruction  of  the  court. 

It  is,  however,  proper  to  consider  whether  there  was  evidence 
tending  to  show  that  there  was,  in  fact,  any  consideration  to  sup- 
port the  guaranty  of  the  delivery  of  the  corn.  It  appears  that 
Underwood  held  the  receipt  when  he  and  Williams  came  to 
defendant  in  error  to  procure  the  guaranty  or  some  other  arrange- 
ment. It  appears  that  Williams  agreed  that  if  the  guaranty  was 
made,  he  would  extend  the  time  for  the  payment  of  a  debt 
[■^213]  Underwood  owed  him,  for  a  year  from  that  date.  This 
seems  to  have  been  understood  by  all  the  parties,  and  to  have 
entered  into  the  arrangement.  Williams,  according  to  the  agree- 
ment, gave  the  time,  and  Underwood  did  not  call  for  the  corn  or 
pay  for  it  for  the  same  length  of  time.  The  evidence  also  shows 
that  George  had  disposed  of  Underwood's  corn,  and  was  unable 
to  deliver  it  to  him,  that  or  other  grain  in  its  stead.  It  also 
appears  that  a  third  party  was  desirous  of  getting  the  receipt,  and 
to  prosecute  George,  and  of  this  defendant  in  error  was  fully 
aware,  and  was  no  doubt  solicitous  that  George  should  not  be 
broken  up  in  his  business  by  proceedings  on  this  receipt. 

There  was,  therefore,  an  extension  of  time  procured  for  Under- 
wood to  pay  Williams,  and  the  same  time  for  George  to  procure 
corn  to  replace  Underwood's,  or  to  raise  the  money  to  pay  him. 
By  this  arrangement  Underwood  was  lulled  into  security,  and  did 
not  take  any  steps  against  George,  or  transfer  'the  receipt  to 
others  who  would  have  done  so,  and  time  and  opportunity  were 
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offered  to  George  to  dispose  of  any  means  he  had,  and  leave  the 
country  before  the  expiration  of  tlie  time.  It  is  true  tliat  the 
evidence  does  not  show  an  express  agreement  to  extend  time  to 
George,  but  it  may,  we  think,  be  inferred  from  the  evidence. 
Williams,  who  was  present,  says  it  was  the  agreement  that  George 
was  to  pay  Underwood  a  thousand  dollars  on  the  corn  receipt 
within  a  few  weeks,  and  the  balance  during  the  year.  If  this 
was  true,  there  can  be  no  doubt  that  there  was  an  extension  of 
time  by  Underwood  to  George  as  to  Underwood  by  Williams,  and 
this  witness  is  disinterested.  It  is  true,  that  another  son  of 
defendant  in  error  gives  a  different  version  of  the  matter,  and  it 
was  for  the  jury  to  determine  which  they  would  believe. 

All  of  the  authorities  agree  that  an  extension  of  time  for  the 
payment  of  a  debt,  or  the  performance  of  an  agreement,  forms  a 
sufficient  consideration  to  support  a  contract.  If,  then,  there  was 
an  extension  of  the  time  for  the  delivery  of  the  corn  to  Under- 
wood, which  George  seems  to  have  appropriated  to  his  use, 
or  to  pay  the  money,  there  would  be  no  doubt  that  defend-  ['^214"' 
ant  in  error  could  not  insist  upon  a  want  of  consideration. 
And  we  think  there  was  evidence  tending  to  show  such  a  consid- 
eration,  and  the  jury  should  have  been  permitted  to  have  passed 
upon  its  weight. 

Again,  we  are  of  the  opinion  that  if  by  the  forbearance  of 
Williams  to  collect  his  debt  from  Underwood,  by  the  mutual 
agreement  of  all  parties,  and  as  the  consideration  of  the  guaranty 
by  the  defendant  in  error,  it  would  render  the  contract  of  guaranty 
legally  valid  and  binding.  And  as  to  this,  Williams'  evidence  is 
clear  and  explicit,  and  certainly  was  of  a  character  to  require  that 
it  should  be  considered  by  the  jury. 

It  was  likewise  urged  that  the  guaranty  was  not  in  writing, 
and  consequently  void  under  the  statute  of  frauds. 

In  this  case,  defendant  in  error  indorsed  his  name  on  the  back 
of  this  receipt,  as  the  evidence  shows,  for  the  express  purpose  of 
becoming  a  guarantor,  and  thereby  to  procure  further  time  for 
George  to  deliver  the  corn  or  to  pay  the  money.  Under  the 
agreement  then  made,  the  holder  was  authorized  to  write  the  con- 
tract of  guaranty  over  his  signature  thus  indorsed  on  the  receipt. 
Moies  V.  Bird,  11  Mass.  436;  Griswold  v.  Slocum^  10  Barb.  402; 
Story  on  promissory  notes,  §  474  and  note.  And  these  authori- 
ties fully  support  the  doctrine  that  this  may  be  done  when  a  third 
person  indorses  his  name  on  an  instrument  not  negotiable.  On 
such  an  instrument  he  cannot  become  liable  as  indorser;  nor  can 
he  become  liable  as  maker  unless  he  places  his  name  on  the  instru- 
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festly  intends  to  become  liable  in  some  capacity  or  other  to  the 
holder,  it  can  only  be  as  a  guarantor. 

In  this  case  defendant  in  error  placed  his  name  on  the  receipt 
as  guarantor,  if  the  evidence  may  be  credited.  And  such  being 
the  contract,  the  holder  was  authorized  to  fill  up  the  contract  of 
guaranty  over  his  signature,  and  this,  too,  as  we  have  seen  from 
the  authorities  referred  to,  although  the  instrument  was  not  nego- 
tiable. This,  then,  was  such  a  contract  or  memorandum 
['^215]  in  writing  as  would  take  the  promise  out  of  the  operation 
of  the  statute  of  frauds.  Considering  the  case  in  any  view 
in  which  it  is  presented  by  this  record,  we  are  satisfied  that  the 
court  below  erred  in  taking  the  case  from  the  consideration  of 
the  jury,  by  the  instruction,  and  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


Charles  M.  Chase 

V, 

The  Sycamore  and  Courtland  Railroad  Company. 

1.  SuBScmPTiON — to  stock  of  railroad.  A  subscription  to  the  stock  of  a 
Railroad  Company,  conditioned  to  be  paid  when  the  sum  of  five  thousand 
dollars  was  raised  tor  a  certain  purpose,  is  a  conditional  contract. 

2.  A  mere  subscription  of  stock  does  not  make  tlie  subscriber  a  member  of 
the  corporation ;  especially  so,  when  such  subscription  is  conditional. 

3.  A  conditional  subscription  need  not  be  paid  before  condition  performed. 

4.  Evidence — books  of  a  corporation.  The  books  of  a  corporation  are  evi- 
dence between  its  members,  but  not  against  strangers. 

5.  Notice — when  necessary.  When  the  fact,  or  circumstances  on  which  per- 
formance of  a  contract  depends,  lies  more  particularly  in  the  knowledge  of 
the  promisee  than  the  promisor,  the  former  must  give  to  the  latter  notice  of 
such  fact  or  circumstance,  before  suit  can  be  brought  upon  the  contract. 

Writ  of  Error  to  the  Circuit  Court  of  De  Kalb  County. 

The  facts  and  points  raised  by  counsel  in  this  case  are  stated 
in  the  opinion  of  the  Court. 

Messrs.  Leland  &  Blanch ard,  and  K.  S.  Devine,  for  plaintiff 
in  error. 

Mr.  Charles  Kellum,  for  defendant  in  error. 

p216]  Mr.  Justice  Breese  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  debt  originally  brought  before  a  justice 
of  the  peace  of  De  Kalb  County,  against  the  plaintiff  in  error, 
and  brought  by  appeal  into  the  Circuit  Court  of  tfiat  County, 
and  by  writ  of  error  to  this  Court. 
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The  action  was  brought  for  a  subscription  to  stock  in  the  rail- 
road of  defendants  in  error. 
Three  questions  are  presented: 

1.  Was  the  subscription  absolute  or  conditional? 

2.  Was  the  plaintiff  in  error  a  member  of  the  Company,  and 
when  did  he  so  become  a  member? 

3.  Was  a  demand  necessary  before  suit  brought? 

It  appears  by  the  bill  of  exceptions  the  defendant  in  error 
offered  in  evidence  a  certain  writing  headed  "  Stock  Subscription 
List  of  the  Sycamore  and  Courtland  Eailroad  Company,"  whereby 
it  appeared  that  each  subscriber  agreed  to  take  the  number  of 
shares  of  stock  set  opposite  his  name,  and  among  the  names  is 
that  of  plaintiff  in  error  for  one-half  share,  being  iifty  dollars. 
This  paper  contains  this  proviso:  "  Provided,  That  no  part  of  the 
amount  so  subscribed  by  us  shall  become  due  and  payable  at 
any  time,  unless  the  sum  of  five  thousand  dollars  shall  be  raised 
by  subscription,  loan,  donation,  or  otherwise,  to  purchase  and  put 
upon  the  ti'ack  of  said  road  a  locomotive  engine  for  doing  the 
business  of  said  Company,  for  which  purpose  the  money  derived 
from  the  subscription  is  to  be  specifically  devoted,  so  far  as  the 
same  is  necessary,  to  that  purpose." 

Here  is,  evidently,  a  conditional  understanding  on  the  part  of 
the  plaintiff  in  error,  that  he  would  pay,  when  five  thousand 
should  be  raised  for  the  purpose  of  putting  an  engine  on  the  track 
to  do  the  business  of  the  road.  The  term  "  raised,"  as  here  used, 
evidently  means  to  collect  and  bring  into  a  sum  or  fund  which 
shall  be  available  for  the  intended  purpose.  It  is  used  in  con- 
nection with  "  subscription,"  "  loan,"  "  donation,"  all  which 
imply  the  actual  receipt  of  money.  The  meaning  of  the  con-  ^217] 
tract  then,  is,  if  the  sum  of  five  thousand  dollars  shall  be  ac- 
tually in  hand,  raised  by  subscription,  loan,  or  donation,  then  the 
subscribers  will  pay  the  amounts  subscribed,  respectively.  This, 
we  think,  is  the  fair  reading  of  the  paper.  A  locomotive  engine,  fit 
to  do  business  on  any  railroad,  could  not,  probably,  be  purchased 
for  less  than  ten  thousand  dollars.  Five  thousand  dollars  being 
in  hand,  by  loan,  donation,  or  subscription,  the  subscribers,  by 
their  contract,  simply  undertook  to  make  up  the  deficiency  to  the 
extent  of  their  subscriptions. 

It  was  not  proved  on  the  trial,  that  any  money  whatever  was 
raised  by  subscription,  loan,  or  donation,  to  purchase  and  put 
upon  tlie  track  a  locomotive.  The  only  proof  oftered  on  this 
point,  were  certain  entries  made  in  a  book  headed,  "Special 
Stock  due  October  1st." 

The  question  is  here  made,  as  to  the  admission  of  this  book 
in  evidence  against  the  objections  of  the  plaintiff  in  error.     He 
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insists  that,  as  it  was  not  shown  he  was  a  member  of  the  corpo- 
ration, the  corporate  books  were  not  competent  evidence  to 
establish  rights  against  third  persons.  The  rule  is  thus  laid 
down  in  Angel  and  Ames  on  Corporations,  606.  Thus  we  have 
seen  that  the  books  and  minutes  of  a  corporation,  if  there  is 
nothing  to  render  them  suspicious,  may  be  referred  to  in  order 
to  show  the  regularity  and  legality  of  corporate  proceedings. 
But  entries  which  are  made  in  corporation  books,  of  matters 
relative  to  any  property  or,  right  claimed  by  them,  can  never  be 
evidence  for  them,  unless  made  so  by  act  of  the  Legislature. 

In  the  case  of  Jackson  ex  dein.  v.  Walsh^  3  Johns.  226,  it  was 
held,  that  the  evidence  of  a  re-entry  and  demise  could  not  be 
proved  by  the  entry  in  the  books  of  account  kept  by  the  Trus- 
tees, they  being  a  corporation,  nor  was  the  evidence  of  the  Clerk 
who  made  the  entries,  of  the  declarations  of  the  Trustees, 
admissible. 

So  in  the  case  of  The  Mayor  of  London  v.  Lynn,  1  Henry 
Blackstone,  214,  in  note,  the  court  refused  to  permit  the  defend- 
ants to  give  in  evidence  their  corporation  books  to  prove 
[■^218]  their  own  rights.  The  corporation  counsel  cited  the  case 
of  The  Mayor  of  Hull  v.  Horner,  Cowper,  102,  where 
such  evidence  was  admitted,  when  Mr.  Justice  Wilson,  who  was 
counsel  in  that  case,  said  that  the  books  of  the  corporation  were 
admitted  by  consent. 

Was  plaintiff  in  error  a  member  of  the  corporation,  so  that 
the  corporate  books  could  be  used  against  him?  We  do  not 
understand,  that  a  party,  by  the  mere  act  of  subscribing  stock, 
who  has  not  paid  for  it,  or  any  installment  on  it,  who  has 
received  no  certihcate  of  stock,  and  who  is  not  entitled  to  share 
in  the  profits  of  the  enterprise,  can  be  regarded  as  a  member  of 
the  corporation,  and  the  more  especially  when  his  subscription 
is  conditional.  L'ort  Miller  and  Fort  Edward  Plank  Road 
Company  v.  Payne,  IT  Barb.  579.  By  a  conditional  subscrip- 
tion, it  can  not  be  said  the  party  subscribing  owns  the  number 
of  shares  set  opposite  his  name.  He  does  not  own  them  until 
he  pays  for  them,  and  that  he  is  not  obliged  to  do  before  condi- 
tion performed.  Consequently  the  plaintiff  in  error  was  not  a 
member  of  the  corporation.  The  corporation  books  therefore 
were  not  evidence  per  se  against  him.  The  general  rule  is,  that 
corporate  books  are  evidence  between  members,  but  not  against 
strangers,  2  Phil.  Ev.  122,  and  this,  on  the  principle  that  a 
party  can  not  make  evidence  for  himself,  and  against  a  third 
party. 

Upon  the  remaining  point,  if  plaintiff  in  error  was  bound  by 
his  subscription,  it  is  well  settled  he  should  have  had  notice  that 
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the  live  thousand  dollars  had  been  raised  by  subscriptioD,  loan 
or  donation,  before  suit  brought.  This  was  a  fact  peculiarly 
within  the  knowledge  of  the  defendants,  and  the  rule  is,  where 
any  thing  is  to  be  done  by  one  party,  on  the  performance  of 
some  acts  by  the  other,  this  other  must  give  notice  of  such  act, 
unless  it  be  one  that  carries  notice  of  itself.  And  if  the  thing 
is  to  be  done  on  tlie  happening  of  an  event,  not  to  be  caused  by 
either  party,  he  who  is  to  have  the  benefit  of  the  thing  should 
give  notice  to  him  who  is  to  do  it,  that  the  event  has 
occurred,  unless  from  its  own  nature,  it  must  become  [^219] 
known  to  that  party  when  it  happens;  or  perhaps,  unless 
it  is  as  likely  to  be  known  to  the  party  who  is  to  do  the  act 
required  by  the  contract,  as  to  him  for  whose  benefit  it  is  to  be 
done.  2  Phil.  Ev.  182.  Here  the  fact  of  raising  five  thousand 
dollars  by  the  Company,  by  subscription,  loan  or  donation,  did 
not,  of  itself,  carry  notice,  nor  from  its  nature  could  it  be  known 
to  the  plaintifif  in  error,  that  the  event  had  occurred,  nor  was  it 
likely  the  fact  would  be  known  to  a  person  unconnected  with  the 
enterprise.  When  the  fact  or  circumstance  on  which  perform- 
ance of  a  contract  depends,  lies  more  particularly  in  the  knowl- 
edge of  the  promisee  than  the  promissor,  the  former  must  give 
the  latter  notice.  Chitty  on  Con.  556;  White  v.  Walker,  31 
111.  437. 

The  rule  was  fully  recognized  by  this  court  in  the  case  of 
Barrett  v.  Alton  and  Sangamon  R.  R.,  13  111.  504,  and  in 
Spangler  v.  Indiana  and  Illinois  Central  R.  R.,  21  ib.  277, 
and  in  the  case  of  Wear  v.  Jacksonville  and  Savannah  R.  R., 
24  ib.  593.  No  notice  having  been  given  to  the  plaintifif  in 
error  of  the  performance  of  the  condition,  before  suit  brought, 
this  action  can  not  be  maintained.     The  judgment  is  reversed. 

Jvdgment  reversed. 


The  Cincinnati  and  Chicago  Aik  Line  Eailroad  Company 

Nachmann  Marcus. 

1.  BA.GGAGE — liahility  of  carriers.  The  purchase  of  a  railroad  ticket 
includes  the  payment  for  the  transportation  of  the  person's  baggage,  not 
exceeding  a  specified  weight. 

2.  Baggage  consists  of  such  articles  as  are  necessary  for  a  person's  com- 
fort and  convenience,  with  the  necessary  amount  of  monej'  for  expenses. 

3.  A  person,  who,  under  pretense  of  having  baggage  transported,  [*220] 
places  in  the  hands  of  the  agent  of  a  railroad  company  merchandise, 
jewelry  and  other  valuables,  is  guilty  of  fraud,  which  releases  the  company 
from  liability  as  common  carriers 
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4.  In  such  a  case,  the  company  becomes  possessed  of  tlie  property  as  com- 
mon bailees  for  hire,  for  by  reason  of  the  fraud  they  are  released  from  the 
higher  obligations  of  common  carriers,  and  only  bound  to  use  reasonable 
care  in  its  transportation. 

5.  To  create  the  liability  of  common  carriers  the  shipper  must  act  in  good 
faith ;  fraud  avoids  all  contracts. 

6.  A  railroad  company  can  not  be  held  liable  as  common  carriers  when 
valuables  are  packed  with  other  goods  in  such  manner  as  to  deceive  them, 
unless  informed  of  the  contents  of  such  package. 

7.  The  concealment  of  any  fact  or  circumstance  material  to  the  risk  avoids 
the  contract,  though  the  omission  be  the  result  of  accident  or  negligence. 

Appeal  from  the  Circuit  Court  of  Cook  County. 

This  was  an  action  brought  to  recover  the  value  of  a  trunk 
and  contents,  consisting  of  gold  and  silver  watches,  chains  and 
other  jewelry,  alleged  to  be  of  tlie  value  of  one  thousand  dollars. 

The  declaration  charged,  that  as  common  carriers,  the  appellant 
received  the  trunk  and  contents  at  Indianapolis,  Indiana,  to  be 
transported  to  Chicago;  that  the  appellee  paid  the  price  for  such 
transportation,  and  that  through  the  negligence  of  appellant  the 
same  was  lost,  the  goods  abstracted,  stolen  and  converted. 

The  case  was  heard  before  Williams,  Judge,  and  a  jury,  at  the 
November  term,  1864,  and  a  verdict  for  appellee  for  $250  given, 
which  was  set  aside  and  a  new  trial  granted  on  his  motion.  A 
second  trial  by  jury  was  had  at  the  January  term  and  resulted 
in  a  verdict  for  appellee  for  $825.  Whereupon  an  appeal  was 
taken  to  this  court. 

Mr.  George  Gardner,  for  appellant. 

Messrs.  Chase  &  Ingersoll,  for  appellee. 

[*221]  Mr.  CmEF  Justice  Walker  delivered  the  opinion  of 
the  Court: 
This  was  an  action  of  case  commenced  by  appellee  in  the  Cook 
Circuit  Court  against  appellant  for  the  loss  of  a  part  of  the  con- 
tents of  a  trunk  placed  in  their  hands  at  Indianapolis,  to  be 
transported  to  Chicago.  The  evidence  shows  that  appellee,  who 
was  a  peddlar,  left  Cincinnati  in  July,  1864,  and  came  by  rail  to 
Indianapolis,  on  his  way  to  Chicago.  Before  leaving  for  Indian- 
apolis he  purchased  a  ticket  to  the  latter  place,  paying  fifty  cents 
for  extra  weight.  J^ewberger  testifies  that  there  was  packed  in 
the  trunk,  and  in  his  presence,  a  lot  of  goods,  gold  and  silver 
watches,  chains,  jewelry  and  other  articles.  This  he  states  was 
done  the  night  previous  to  leaving  Cincinnati  for  Indianapolis, 
and  he  states  that  the  trunk  was  left  in  the  room  in  w^hich  appel- 
lee and  witness  slept,  and  remained  there  until  they  took  it  to 
the  depot,  when  it  was  checked  and  they  left  on.  the  morning 
train  and  arrived  at  Indianapolis  about  noon  of  that  day. 
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The  same  witness  swears  that  they  remained  there  until  nearly- 
night,  when  he  went  to  the  depot,  delivered  the  check,  received 
the  trunk  and  took  it  to  appellant's  depot,  where  it  was  received 
by  the  proper  agent  and  checked  for  Chicago.  That  it  was  then 
securely  locked.  But  on  account  of  extra  weight,  of  the  ped- 
dlar's  pack  and  the  trunk,  both  of  which  were  checked  by  the 
baggage  master,  he  charged  one  dollar  over  the  fare  of  appellee 
paid  for  his  passage  on  the  train.  The  extra  charge  was  paid, 
appellee  at  first  objecting,  but  finally  paid  it,  and  left  on  the  next 
train  for  Chicago.  When  he  arrived  there  and  called  for  his 
trunk  and  pack  the  former  had  not  arrived.  He  called  next  day, 
but  it  was  not  in  the  depot;  and  appellant's  agent  caused  search 
to  be  made  at  the  different  hotels,  but  it  could  not  be  found. 
Appellee  left  the  key  of  the  trunk  with  the  agent  of  the  road. 
On  calling  again  he  was  informed  that  the  trunk  had  arrived 
but  the  check  had  been  mismatched  and  the  trunk  had, 
by  mistake,  been  sent  back  to  Indianapolis,  but  had  been  [*222] 
returned  to  Chicago,  on  a  telegraph  dispatch.  It  was  not 
received  until  a  week  after  it  should  have  arrived,  and  when  it 
came  the  lock  had  been  broken,  and  the  watches,  chains,  jewelry 
and  other  articles  of  value  were  missing. 

Appellants  introduced  witnesses  who  testified  that  when  the 
trunk  arrived  at  Chicago  it  w^as  in  good  order;  that  it  was  opened 
on  its  arrival  and  no  such  jewelry  or  goods  was  found  in  the 
trunk.  They  also  proved  the  custom  of  railroads  not  to  accept 
trunks  and  other  packages  containing  jewelry  or  other  valuables 
as  baggage  on  their  passenger  trains.  They  also  proved  the 
weight  of  baggage  allowed  to  each  passenger,  and  that  by  cus- 
tom they  charged  double  freight  rates  for  all  over  that  weight. 
The  jury  found  a  verdict  against  appellants  upon  which  a  judg- 
ment was  rendered,  from  which  this  appeal  is  prosecuted. 

Railroad  companies  are  equipped  for  the  purpose  of  transport- 
ing persons  and  property,  and  for  each  they  have  provided  neces- 
sary and  suitable  means.  They  have  for  the  transportation  of 
persons  one  class  of  trains,  and  for  that  of  property  another  and 
different  class.  They  also  have  a  separate  class  of  officials  for 
each,  and  this  is  understood  by  all  persons  transacting  business 
with  such  bodies.  A  person  desiring  to  travel  over  the  road 
expects  to  do  so  on  a  passenger  train,  and  if  he  wishes  to  ship 
merchandise,  stock  or  produce,  he  expects  to  do  so  on  trains 
expressly  provided  for  the  purpose;  and  in  doing  either  he 
knows  that  he  will  pay  different  rates  of  hire  for  the  trans- 
portation. All  persons  are  aware  that  it  is  not  usual  to  trans- 
port merchandise  on  a  passenger  train,  although  it  may  happen 
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that  freight  cars  may  be  attached  to  a  passenger  train,  though 
unusual. 

When  a  person  pays  for  his  passage  over  the  road,  both  parties 
understand  that  it  includes  payment  for  his  baggage,  not  exceed- 
ing a  special  weight.  This  is  for  the  reason,  that  all  persons 
traveling,  require  conveniences,  that  they  must  provide  for  them- 
selves, and  must  usually  be  taken  with  them,  and  to  avoid 
p223]  the  inconvenience  of  making  a  separate  contract  the  trans- 
portation is,  by  custom,  included  in  the  fare  paid  for  the 
ticket.  When,  however,  a  passenger's  baggage  exceeds  the  lim- 
ited weight,  railroad  companies  have  adopted  the  rule  of  charging 
an  extra  price  for  the  excessive  weight,  as  was  done  in  this  case. 
But  in  doing  so  they  only  propose  thus  to  carry  baggage;  not 
merchandise  or  articles  of  commerce.  It  is  only  such  apparel 
and  other  articles  necessary  for  a  person's  comfort  and  conven- 
ience whilst  away  from  his  home,  with  the  necessary  sum  of 
money  for  his  expenses.  This  usually  constitutes  baggage, 
and  both  parties  so  understand  it,  when  it  is  received  by  the 
company. 

When  a  person,  therefore,  under  the  pretense  of  having  bag- 
gage transported,  places  in  the  hands  of  the  agents  of  a  railroad, 
merchandise,  jewelry  and  other  valuables,  without  notifying  them 
of  its  character,  he  practices  a  fraud  upon  the  company.  Ana 
by  doing  so  he  releases  them  from  their  liability,  as  common  car- 
riers. He,  by  such  means,  endeavors  to  have  transported  articles 
of  freight,  as  baggage,  and  usually  free  of  charge.  He  also 
places  it  in  the  hands  of  a  different  set  of  officers  and  employees, 
with  different  duties  to  perform,  and  this  too  without  notice  of 
the  risk  incurred.  He  induces  them  to  do  what  they  would  oth- 
erwise refuse  to  do,  if  apprised  of  the  character  of  the  articles 
delivered  into  their  custody.  They  may,  no  doubt,  send  freight 
on  their  passenger  trains,  when  received  for  transportation,  if 
they  choose,  or  they  may  contract  if  they  think  proper  to  so 
transport  it,  but  in  such  cases  they  must  have  the  right  to 
exercise  their  choice. 

In  this  case  they  were  deprived  of  the  option  and  were  im- 
posed upon  to  carry  freight  for  baggage.  It  is  true  that  appellee 
did  not  say  to  the  agents  of  the  company,  that  it  was  not  mer- 
chandise, but  it  was  so  understood  by  them,  as  they  do  not  pro- 
pose to  carry  anything  but  baggage  in  that  mode.  He  therefore 
paid  the  extra  price  to  carry  baggage  and  not  freight.  They  then 
became  possessed  of  the  property  rather  as  common  bailees  than 
as  common  carriers.  Being  imposed  upon  in  having  it 
[■^224]  placed  in  their  hands,  not  receiving  it  as  freight,  and  it 
not  being  baggage,  they  were  released  from  the  higher 
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degree  of  diligence  of  common  carriers.  To  create  that  liability 
it  must  be  received  in  that  character  and  not  in  some  other.  But 
having  received  it,  they  became  liable  in  good  faith  to  use  all 
reasonable  care  in  its  transportation  to  the  place  where  they 
agreed  to  deliver  it.  They  were  not  insurers,  but  are  liable  for 
negligence,  fraud  or  malfeasance. 

No  objection  is  perceived  to  appellant's  fourth  instruction  as 
it  was  drawn.  It  requested  that  the  jury  be  informed,  that  if 
appellee,  as  a  passenger,  concealed  in  an  ordinary  traveling  trunk, 
a  large  amount  of  valuable  watches,  jeweljy  and  other  goods 
owned  by  him  and  used  for  the  purpose  of  traffic,  and  procured 
the  trunk  with  its  contents  to  be  checked  and  carried  by  appel- 
lants as  a  part  of  his  ordinary  baggage,  and  while  the  trunk  and 
and  its  contents  were  being  carried  without  gross  negligence  or 
fraud  on  the  part  of  appellants,  a  portion  of  the  goods  were 
stolen  or  lost,  then  the  law  is  for  appellants.  This  we  think 
was  a  clear  and  fair  statement  of  the  law  applicable  to  the  facts 
before  the  jury.  But  the  court  modified  the  instruction  by 
adding  this  clause  at  its  conclusion,  "  but  if  the  jury  shall 
believe,  from  the  evidence,  that  the  plaintiff  at  Indianapolis,  in 
the  State  of  Indiana,  paid,  and  the  defendant  then  and  there 
received  the  sum  of  one  dollar,  for  the  transportation  of  the 
plaintiff's  trunk  from  Indianapolis  to  Chicago,  over  and  above 
the  baggage,  the  transportation  of  which  would  be  included  in 
plaintiff's  fare  as  a  passenger,  then  the  trunk  would  not  be  a 
a  part  of  the  ordinary  traveling  baggage  of  the  plaintiff." 

The  modification  to  this  instruction  impliedly,  informs  the 
jury  that  if  appellee  did  conceal  merchandise  and  valuables  in 
the  trunk,  and  procured  it  to  be  checked  and  carried  as  a  part 
of  his  ordinary  baggage,  by  paying  the  extra  charge,  it  was  not 
baggage,  but  freight,  and  that  appellants  would  be  liable  as  com- 
mon carriers.  The  jury,  no  doubt,  understood  from  this  modi- 
fication, that  fraud  and  concealment,  in  procuring  the 
check,  could  not  affect  the  liability  of  the  company.  The  ["^225] 
duty  of  appellants  would  be  the  same  whether  it  was  bag- 
gage or  freight,  but  when  induced  to  receive  it  as  the  former 
when  it  was  the  latter,  by  fraud  and  concealment,  could  not 
impose  the  liability  of  common  carriers.  When  they  are  induced 
by  such  means  to  receive  it,  they  are  only  liable  as  common 
bailees  for  hire.  They  can  not  assent  to  receive  such  articles  as 
freight  when  they  are  by  fraud  induced  to  receive  it  as  bag- 
gage. The  parties  must  be  held  to  act  in  good  faith  in  ship- 
ping either  as  baggage  or  as  freight,  to  create  the  liability  ot 
common  carriers. 

In  the  case  of  The  Chicago  and  Aurora  Railroad  Comjpany 
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V.  TTiompson,  19  111.  678,  it  was  held  that  railroad  companies 
are  not  to  be  held  liable  as  common  carriers,  when  money  is 
packed  in  a  box  among  other  goods  in  such  a  way  as  to  mislead 
and  deceive  them;  but  to  render  them  liable,  they  should  have 
been  informed  of  the  contents.  The  principle  was  also  announced 
as  applicable  to  that  case,  that  fraud  avoids  all  contracts.  And 
the  shipping  of  the  money  in  the  mode  adopted  was  a  suppressio 
veri.  It  was  also  said  that  the  concealment  of  any  fact  or  cir- 
cumstance material  to  the  risk  is  fatal  to  the  contract.  And  the 
result  is  the  same,  although  the  omission  be  the  result  of  acci- 
dent or  negligence.  To  create  the  highest  degree  of  liability 
which  attaches  to  the  common  carrier,  there  must  be  fairness  and 
good  faith  on  the  part  of  the  freighter.  It  will  be  observed  that 
these  cases  are  parallel  in  principle,  and  the  rule  announced  in 
that  inust  govern  this  case.  The  modification  of  this  instruction 
was  opposed  to  the  rule  there  announced,  and  tended  to,  and  no 
doubt  did,  mislead  the  jury  in  finding  their  verdict.  The  judg- 
ment of  the  court  below  must  therefore  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


[*226J  Makt  a.  Paeb 

Cornelius  G.  Yan  Horn. 

1.  Pleadenq — declaration  in  ejectment.    A  declaration  in  ejectment  which 

alleges  that  the  plaintiff  was  in  possession,  and  was  dispossessed  on  the 

day  of  September,  1862,  without  specifying  the  day  of  the  month,  is  sufficient 
after  judgment,  although  the  omission  of  the  averment  that  the  plaintiff  was 
in  possession  on  a  specified  day  would,  undoubtedly,  be  ground  of  special 
demurrer. 

2.  An  allegation  that  the  plaintiff  was  seized  in  fee  simple  is  a  sufficient 
allegation  of  his  right  of  possession. 

3.  Same — description  of  premises.  When  the  premises  can  be  found  and 
located  by  the  description  given  in  the  declaration,  that  is  sufficient. 

4.  So,  it  is  enough  to  describe  the  land  by  the  part  of  the  quarter  section, 
the  section,  township,  range  and  meridian. 

5.  Arrest  of  Judgment.  If  no  motion  in  arrest  of  judgment  is  made  in 
the  court  below,  reasons  for  the  arrest  cannot  be  urged  on  error. 

6.  Upon  motion  in  arrest  of  judgment  upon  a  declaration  alleging  that  the 

plaintiff'  was  seized  on  the day  of  September,  1862,  and  was  ousted  in  the 

same  month,  the  court  will  presume  that  the  proof  established  a  seizin  prior 
to  the  ouster. 

7.  Writ  OF  Possession — motion  to  quash.  If  a  writ  of  possession  is  defect- 
ive,  a  motion  to  quash  it  must  be  made  in  the  court  below  before  its  insuffi- 
ciency can  be  assigned  as  error. 

Writ  of  Error  to  the  Circuit  Court  of  Will  County. 
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The  facts  appear  in  the  opinion  of  the  Court. 
Mr.  E.  E.  Barber,  for  the  plaintiff  in  error. 
Mr.  Uri  Osgood,  for  the  defendant  in  error. 

Mr.    Chief   Justice  Walker   delivered   the   opinion   of   the 

Court: 

Defendant  in  error  sued  plaintiff  in  error,  in  ejectment  P227] 
for  the  recovery  of  the  premises  in  controversy.  A  recovery 
was  had,  and  the  cause  is  brought  to  this  court  to  obtain  a  reversal. 
It  is  urged  that  the  declaration  is  insufficient  to  sustain  the  judg- 
ment, and  the  first  objection  taken  is  that  the  day  of  the  month 
is  not  named  on  which  plaintiff  was  in  possession,  nor  the  day 
upon  which  he  was  dispossessed.  It  is  alleged  that  these  were 
both  in  the  month  of  September,  1862.  The  want  of  the  aver- 
ment that  plaintiff  was  in  possession  on  a  specified  day  was  no 
doubt  ground  of  special  demurrer,  but  is  not  ground  for  arresting 
the  judgment;  but  if  it  was,  no  motion  for  that  purpose  was 
interposed  in  the  court  below.  On  a  motion  in  arrest  under  this 
averment,  we  should  presume  that  there  was  proof  on  the  trial 
below,  unless  rebutted  by  the  record,  of  a  seizin  and  a  subsequent 
ouster.  It  is  insisted  that  the  averment  that  he  was  in  posses- 
sion is  uncertain  and  indefinite.  That  the  word  "was  "being 
omitted,  it  fails  to  convey  the  idea  whether  lie  was  in  possession 
In  this  there  seems  to  be  an  entire  misconception  of  the  fact  as  it 
exists.  Upon  examining  the  transcript  we  find  no  sucli  omis- 
sion.    As  transcribed  it  is  this:  "For  that,  whereas,  the  said 

plaintiff,  Cornelius  Yan  Horn,  on  the day  of  September,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-two, 
was  possessed  of  a  certain  piece  of  land  with  its  appurtenances, 
situate,"  &c.  Thus  it  will  be  observed  that  the  objection  does 
not  exist,  in  fact,  and  we  are  at  a  loss  to  understand  why  such  an 
objection  should  have  been  urged. 

It  is  likewise  insisted  that  the  description  of  tlie  land  is  not 
sufficient  in  the  declaration,  the  judgment  and  the  writ  of  pos- 
session. We  are  unable  to  see  that  any  defect  does  exist  in  the 
description.  The  part  of  the  quarter  section,  the  quarter,  the 
section,  township,  the  range  and  meridian  are  all  given.  The 
property  can  be  found  and  located  by  tliat  description,  and  when 
that  can  be  done  it  is  sufficient.  It  follows  the  description 
adopted  by  the  government  in  the  survey,  and  it  is  certainly  as 
complete  as  can  be  required  for  any  purpose. 

It  is  also  insisted  that  the  declaration  contains  no  aver-  ["^228] 
ment  that   the  plaintiff  was  entitled  to  possession.     He 
claimed  the  land  in  fee  simple.     The  right  of  possession  always 
follows  the  fee,  unless  a  lesser  estate  intervenes.     Whilst  this 
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declaration  is  informal,  it  will  nevertheless  sustain  the  judgment, 
especially  in  the  absence  of  a  motion  in  arrest.  It  contains  suffi- 
cient substance  to  warrant  the  recovery. 

We  shall  not  examine  whether  the  writ  of  possession  sufficiently 
describes  the  property,  inasmuch  as  that  question  is  not  before 
us.  If  defective,  the  remedy  is  by  motion  in  the  court  from 
which  it  issued  to  have  it  quashed.  Such  a  motion  does  not 
seem  to  have  been  made-,  and  until  that  is  done  its  insufficiency 
cannot  be  assigned  for  error  in  this  court.  The  judgment  of  the 
court  below  is  affirmed. 

Judgment  affirmed. 


John  W.  Humphrey  et  al. 

V. 

Charles   F.  Taggart. 

1.  Replevin — bond  in.  The  condition  of  a  replevin  bond  to  prosecute  the 
suit  to  eflect  and  without  delay,  is  separate  and  independent  from  the  condi- 
tions to  save  and  keep  the  sheriff  harmless,  and  to  return  the  property  if  return 
thereof  shall  be  awarded. 

2.  If  a  plaintiff  in  replevin  fails  to  prosecute  his  suit  to  effect,  the  obligors 
of  the  bond  are  liable,  notwithstanding  he  may  have  kept  the  sheriff  harmless 
and  made  return  of  the  property. 

3.  Parties — in  suit  on  replevin  bond.  The  obligee  of  a  replevin  bond  may 
bring  suit  upon  it  in  the  name  of  the  sheriff  for  his  use. 

4.  Plea — in  action  on  replevin  bond,  must  answer  whole  declaration.  Where  a 
declaration  upon  replevin  bond  assigned  as  breaches  that  the  plaintiff  in  the 
replevin  suit  did  not  prosecute  it  to  effect  and  without  delay,  and  did  not  keep 
the  sheriff  harmless,  a  plea  to  the  whole  declaration  alleging  that  the  defend- 
ants saved  and  kept  the  sheriff  harmless,  is  bad  on  demurrer. 

[*229]      Writ   of   Error  to  the   Circuit  Court  of  Stephenson 
County;  Hon.  B.  E.  Sheldon,  Judge,  presiding. 

The  facts  sufficiently  appear  in  the  opinion  of  the  Court. 

Mr.  Thomas  C  Turner,  for  plaintiffs  in  error. 

Messrs.  Glovp:r,  Cook  and  Campbell,  and  Burchard  and  Bar 
ton,  for  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt  on  a  replevin  bond,  brought  by 
Taggart,  the  defendant  in  error,  against  the  plaintiffs  in  error. 
The  defendants  below  pleaded  four  speciah pleas,  to  each  of  which 
a  demurrer  was  sustained,  and  judgment  was  rendered  for  the 
plaintiff'.     The  defendants  below  have  brought  the  record  here. 

The  only  point  made  in  the  brief  of  counsel  for  the  plaintiffs 
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in  error  is,  that  the  fifth  plea  was  good.  But  it  was  clearly  bad. 
The  first  and  second  counts  of  the  declaration  assigned  as  breaches 
of  the  bond  that  the  maker  "did  not  prosecute  his  suit  to  effect 
and  without  delay."  This  plea  purports  to  answer  the  whole 
declaration,  yet  fails  wholly  to  answer  these  breaches.  It  merely 
avers  that  the  defendants  did  save  and  keep  harmless  the  sheriff 
in  replevying  the  property,  and  did  make  return  of  the  property 
replevied.  The  condition  in  a  replevin  bond  that  the  plaintiff 
will  prosecute  his  suit  to  effect  and  without  delay,  is  a  substan- 
tive and  independent  condition,  and  as  material  as  any  other. 
If  the  plaintiff  fails  to  do  this  he  is  liable  to  an  action,  notwith- 
standing he  may  have  kept  the  sheriff  harmless  and  made  return 
of  the  property  as  averred  in  this  plea.  The  bond  is  given  not 
only  for  the  protection  of  the  sheriff,  but  also  for  that  of  the 
defendant,  and  the  latter  can  bring  suit  upon  it  in  the  name  of 
the  sheriff  for  his  own  use.  To  him  this  condition  is  most 
important,  and  is  the  first  required  by  the  statute  to  be  inserted. 

Judgment  affirmed. 


JSTewton  Smith.  [*230] 

Sylvester  W.  Newton. 

1.  Witness— j5ar^^es  in  equity.  In  equity,  a  person  who  is  a  party  to  the 
record,  is  not  thereby  necessarily  disqualified  as  a  witness;  the  inquiry  being, 
not  so  much  whether  the  witness'  name  appears  of  record,  as  whether  he  is,  in 
fact,  swearing  to  promote  his  own  interest. 

^  3.  Same — competency — interest.  The  general  rule  is,  as  to  the  disqualifica- 
tion of  a  witness  on  the  ground  of  interest,  that  he  must  have  some  certain 
legal  and  immediate  interest  in  the  result  of  the  cause,  or  in  the  record ;  and 
such  interest  must  exist  at  the  time  of  his  examination. 

3.  Foreclosure  of  Mortgage — defense  thereto.  Where  a  mortgage  is 
given  upon  one  tract  of  land  to  secure  the  purchase  money  of  another  tract, 
which  the  mortgagee  covenants  to  convey,  with  warranty,  but  to  which  he  has 
no  title,  such  failure  of  title  in  the  vendor  is  a  good  defense  in  equity  in  a 
proceeding  to  foreclose  the  mortgage. 

4.  Estoppel — in  pais — when  it  arises.  If  the  owner  of  a  tract  of  land  upon 
which  a  mortgage  existed  prior  to  his  purchase,  induces  a  third  person  to  pur- 
chase the  mortgage  by  admitting  to  him  that  it  was  all  right  and  valid,  and  a 
lien  upon  the  premises,  and  stating  that  he  would  pay  ofi"  the  same,  such  owner 
will  be  estopped  from  afterwards  urging  any  failure  of  the  consideration  of 
the  mortgage,  to  the  injury  of  that  purchaser. 

5.  And  in  such  case  it  is  immaterial  whether  the  owner  of  the  land  knew 
there  was  no  consideration  for  the  mortgage.  He  ought  to  have  known  there 
was  a  consideration  to  have  justified  him  in  giving  the  purchaser  the  assur- 
ances he  did  in  respect  to  its  validity. 

6.  "Whenever  an  act  is  done,  on  a  statement  made  by  a  party,  which  cannot 
be  contradicted  without  fraud  on  his  part  and  injury  to  those  whose  conduct 
has  been  thereby  influenced,  the  character  of  an  estoppel  attaches  to  that  which 
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otherwise  would  be  mere  matter  of  evidence;  and  it  is  binding  upon  a  jury, 
even  in  opposition  to  proof  of  a  contrary  nature. 

7.  In  order  to  create  an  estoppel  in  pais,  or  equitable  estoppel,  as  now 
understood,  there  must  be  an  admission  intended  to  influence  the  conduct  of 
the  man  with  whom  the  party  is  dealing,  and  actually  leading  him  into  a  line 
of  conduct  which  must  be  prejudicial  to  his  interests,  unless  the  party  estopped 
be  cut  off  from  the  power  of  retraction. 

8.  To  constitute  an  equitable  estoppel  there  must  be  an  admission  by  the 
party  estopped,  inconsistent  with  the  evidence  he  proposes  to  give,  or  the 

[*231]  title  or  claim  he  proposes  to  set  up;  there  must  be  action  by  the  other 
party  upon  such  admission,  and  an  injury  to  him  by  allowing,  the 
admission  to  be  disproved. 

Writ  of  Error  to  the  Circuit  Court  of  Bureau  County: 

The  case  is  fully  stated  in  the  opinion  of  the  Court 

Mr.  J.  I.  Taylor,  for  the  plaintiff  in  error. 

Messrs.  Farwell  and  Herron,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery  exhibited  in  the  Circuit  Court  of 
Bureau  County,  by  Sylvester  S.  J^ewton  against  Newton  Smith 
and  John  D.  Dickinson,  wherein  JS^ewton  alleged  he  was  the 
owner  of  the  east  half  of  the  southwest  quarter  of  section  twenty- 
five  (25)  in  township  eighteen  (18)  north,  range  seven  (7)  east  of 
the  fourth  principal  meridian,  lying  in  Bureau  County,  the  title 
to  which  he  obtained  of  Charles  W.  Shinkle;  that  the  defendant 
Smith,  claimed  to  have  a  mortgage  on  that  tract,  made  by  Shinkle 
when  he  owned  the  land,  to  Dickinson,  to  secure  a  note  for  live 
hundred  and  twenty  dollars,  and  assigned  by  Dickinson  to  him, 
Smith,  after  it  became  due.  The  bill  alleges  there  was  no  con- 
sideration for  this  note  and  mortgage,  and  that  the  same  is  a 
cloud  upon  complainant's  title.  It  further  alleges  that  the  note 
and  mortgage  were  given  by  Shinkle  to  Dickinson  for  the  pur- 
chase money  of  the  west  half  of  this  quarter  section  of  land  which 
Dickinson,  by  his  bond,  made  at  the  time  of  the  execution  of  the 
note  and  mortgage,  covenanted  to  convey  to  Shinkle  by  a  war- 
ranty deed,  alleging  that  this  title  and  bond  was  the  only  con- 
sideration for  the  note  and  mortgage — that  Dickinson  never  had 
any  title  to  the  west  half,  nor  was  he  ever  able  to  perform  the 
covenant  in  his  bond.  Complainant  alleges  that  this  west  eighty 
was  mortgaged  long  before  the  date  of  the  bond,  and  that 
p232]  the  mortfijage  has  been  foreclosed  long  since,  and  th-e  par- 
amount title  to  this  tract  is  in.  one  Ament,  and  is  now  and 
has  been  for  a  long  time  entirely  out  of  the  power  of  Dickinson 
to  make  a  good  title  to  it,  and  that  if  he  ever  had  any  title  to  it 
he  has  long  since  been  divested  of  it — that  Shinkle  transferred 
to  complainant  this  title  bond  and  all  the  interest  'he  had  in  the 
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said  west  half,  and  that  complainant  has  been  ousted  from  the 
premises — that  this  mortgage  is  a  great  detriment  to  him,  as  he 
can  neither  sell  nor  encumber  the  east  eighty  by  reason  of  this 
mortgage  upon  it  of  record,  and  that  it  is  his  right  to  have  it 
canceled  and  discharged  of  record. 

The  bill  makes  Smith  and  Dickinson  defendants,  and  prays 
that  this  mortgage  be  canceled,  and  that  the  consideration  for 
executing  the  same  be  adjudged  to  have  wholly  failed,  and  for 
general  relief. 

Smith  and  Dickinson  were  brought  into  court  by  publication, 
and  as  to  Dickinson,  the  bill  was  taken  as  confessed.  Smith 
answered,  admitting  he  was  the  owner  of  the  Shinkle  note  and 
mortgage,  and  that  the  same  were  assigned  to  him  by^  Dickinson, 
and  denies  any  failure  of  consideration  therefor;  that  before  he 
purchased  of  Dickinson  the  complainant  represented  to  him  that 
he,  complainant,  owned  the  land  covered  by  the  mortgage,  sub- 
ject to  the  mortgage,  and  told  defendant  that  the  mortgage  was 
all  right  and  valid  and  a  lien  on  the  premises,  and  that  he,  com- 
plainant, would  pay  off  the  same,  and  that  he,  the  defendant,  by 
means  of  these  representations,  was  induced  to  make  the  pur- 
chase and  take  the  assignment  of  the  note  and  mortgage,  and  he 
insists  that  complainant,  by  reason  of  these  representations,  is 
estopped  from  all  right  to  have  the  mortgage  canceled — that  com- 
plainant, when  he  bought  the  land  of  Shinkle,  agreed,  as  part  of 
the  consideration  therefor,  to  pay  off  this  mortgage,  and  that  he, 
defendant,  is  not  chargeable  with  any  default  of  Dickinson — that 
Dickinson  purchased  the  land  of  one  Dixon,  at  the  request  of 
Shinkle,  who  pretended  to  know  all  about  the  title,  and  who 
assured  Dickinson  that  it  was  all  right,  and  that  he,  Shinkle, 
was  willing  to  take  the  title  from  Dickinson  as  it  was,  and  ['^233] 
that  Dickinson  has  always  been  ready  and  willing  to  per- 
form his  part  of  the  bond  upon  the  payment  of  the  purchase 
money  as  therein  provided;  that  Dickinson  was  the  owner  in 
fee  of  the  said  west  half  when  he  executed  the  bond  to  Shinkle. 

After  the  testimony  of  James  M.  Draper  and  David  Dixon 
was  heard,  the  particulars  of  which  it  is  not  now  necessary  to 
state,  the  defendant  Smith,  introduced  the  deposition  of  his 
co-defendant  Dickinson,  the  person  who  had  sold  the  land  to 
Shinkle,  who  stated  that  Shinkle  at  the  time  of  the  trade  knew 
the  title  and  would  risk  it,  and  that  the  sale  was  made  to  him 
with  that  understanding.  He  sold  Shinkle's  note  and  mortgage 
to  defendant  Smith  without  any  deduction;  that  he,  Dickinson, 
was  in  possession,  claiming  ownership  of  the  land,  but  he  sold 
and  assigned  the  note  and  mortgage  to  Smith;  that  before  Smith 
would  purchase  them  he  went  with  him  to  complainant  early  in 
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October,  1859,  and  then  Smith  told  complaiEant  that  he  under- 
stood he,  complainant,  owned  the  premises  mortgaged.  He 
replied  he  did.  Smith  then  told  complainant  that  he  talked 
of  buying  the  note  and  mortgage  on  it,  but  would  not  do  so 
until  he  could  learn  from  complainant  that  it  was  all  right,  and 
that  the  note  and  mortgage  would  be  paid.  Complainant  replied 
that  he  had  agreed  with  Shinkle,  when  he  bought  the  land,  to 
pay  off  this  mortgage,  and  that  the  mortgage  was  as  good  security 
as  was  then  in  the  State;  that  he  was  not  ready  to  pay  it  then, 
but  if  Smith  would  buy  it  and  wait  a  year  or  two  he  would  pay 
him  ten  per  cent,  interest.  Smith  then  said  he  would  take  the 
mortgage  and  give  complainant  a  year's  time.  Complainant  said 
he  might  want  Smith  to  foreclose  the  mortgage  to  cut  oif  a  rail- 
road claim  or  mortgage;  heard  complainant  say  he  gave  Smith 
fourteen  hundred  dollars  for  the  mortgaged  premises  and  was  to 
pay  oif  this  mortgage;  that  the  notes  mentioned  in  his  bond  to 
Shinkle  are  all  past  due  and  unpaid;  that  he,  witness,  has  no 
interest  in  the  result  of  this  suit,  Smith  having  executed  and 
delivered  to  him  on  29th  February,  1864,  a  full  release 
[■^234]  and  discharge  from  all  liability  on  account  of  the  assign- 
ment of  the  note  and  mortgage.  This  release  is  set  out 
in  full  in  the  deposition,  is  in  the  usual  form,  under  seal  and  duly 
stamped. 

The  complainant  moved  the  court  to  suppress  this  deposition 
of  Dickinson,  notwithstanding  the  release,  which  motion  the 
court  allowed  and  directed  the  same  to  be  suppressed,  and  entered 
a  decree  for  complainant  that  the  premises  be  discharged  from 
this  mortgage. 

The  case  is  brought  here  by  writ  of  error,  and  it  is  stipulated 
by  the  parties  that  the  only  objection  to  the  deposition  of  Dick- 
inson shall  be  on  the  ground  of  his  interest  in  the  result  of  this 
suit,  and  if  this  court  shall  decide  that  Dickinson  was  not  dis- 
qualified that  then  the  decree  of  the  Circuit  Court  should  be 
reversed. 

It  is  insisted  by  the  plaintiff  in  error  that  Dickinson  was  not 
disqualified  by  reason  of  being  a  party  to  the  record,  as  the  rule 
has  long  existed  in  this  State  that  the  mere  fact  that  the  witness 
is  a  party  to  the  record  does  not  necessarily  disqualify  him.  In 
a  court  of  equity  the  inquiry  is,  as  was  held  in  Dyer  v.  Martin 
and  Evans^  4  Scam.  150,  not  so  much  whether  the  name  of  the 
witness  appears  upon  the  record  as  whether  he  is  in  fact  swear- 
ing to  promote  his  own  interest.  The  general  rule  as  to  the 
disqualification  of  a  witness  on  the  ground  of  interest  is  that  he 
must  have  some  certain,  legal  and  immediate  interest  in  the 
result  of  the  cause  or  in  the  record,  and  that  interest  must  exist 
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at   the   time  when  he  is  offered  for  examination,  or  when  his 
deposition  is  taken.     Frinh  v.  McChcng^  4  Gihn.  5Y6. 

When  the  deposition  of  Dickinson  was  taken,  whatever  might 
have  been  his  liability  to  Smith  bj  his  assignment  of  Shinkle's 
note  and  mortgage  before  that  time,  it  is  very  clear,  by  the  release 
he  was  wholly  discharged  from  all  liability  thereon,  and  had  no 
possible  interest  one  way  or  the  other  in  the  result  of  the  suit  or 
in  the  record.  Smith,  by  reason  of  his  release  to  him,  could 
never  call  him  to  account,  or  recover  of  him  the  note  and 
mortgage,  in  the  event  of  his  inability  to  recover  it  by 
a  sale  of  the  land,  or  otherwise  by  suit  against  Shinkle.  ["^235] 
Dickinson  was  released  from  all  liability  growing  out  of 
the  assignment  of  the  note  and  mortgage  and  his  competency 
was,  by  the  release,  fully  restored.  The  court,  therefore,  erred 
in  excluding  his  deposition  as  evidence. 

But  it  is  said  by  the  defendant  in  error  that  the  decree  ren- 
dered by  the  court  could  not  have  been  different  if  the  testimony 
of  Dickinson  had  been  received.  This  question  is  outside  of  the 
stipulation  of  the  parties,  that  embracins;  but  the  single  (juestion 
of  the  suppression  of  the  deposition.  But  the  question  made  is 
appropriate,  and  ought  to  be  decided,  and  we  have  considered  it. 

We  are  inclined  to  the  opinion  that  without  the  testimony  of 
Dickinson,  the  decree  should  have  been  as  rendered,  in  favor  of 
the  defendant  in  error,  on  the  ground  that  it  would  be  inequita- 
ble and  unjust  to  force  him  to  pay  a  large  sum  of  money  for 
property  to  which  the  latter  had  no  title.  Shinkle  had  a  good 
title  to  the  east  half  on  which  the  mortgage  was  taken  to  secure 
the  payment  of  the  west  half,  to  which  the  vendor  thereof  had 
no  title.  This  fact  would  be  a  good  defense  in  equity  in  a  pro- 
ceeding to  foreclose  this  mortgage,  for  it  is  evident  the  defendant 
in  error  only  undertook  to  pay  this  note  and  mortgage,  on  tfee 
condition  that  Dickinson  had  title  to  the  west  half.  This  he  had 
not,  and  on  the  authority  of  Tyler'  v.  Young  et  al.,  2  Scam,  447, 
and  Conway  v.  Case,  22  HI.  127,  that  fact  of  want  of  title  would 
be  a  bar  to  a  recovery  on  the  note  and  mortgage. 

But  then  comes  in  the  suppressed  testimony  of  Dickinson, 
which,  if  admitted  by  the  court,  would  have  established  such 
facts  as  would  amount  to  an  estoppel  in  pais  against  any  such 
defense  to  a  recovery  as  is  set  up. 

A  much  broader  scope  has  been  given  to  the  doctrine  of  estop- 
pels in  pais,  both  in  this  country  and  in  England,  than  formerh^ 
obtained,  and  have  established  that  whenever  an  act  is  done,  or 
a  statement  made  by  a  party,  which  can  not  be  contra- 
dicted or  contravened  without  fraud  on  his  part  and  [^236] 
injury  to  others  whose  conduct  has  been  influenced   by 
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the  act  or  admission,  the  character  of  an  estoppel  will  attach  to 
what  would  otherwise  be  mere  matter  of  evidence,  and  it  will 
become  binding  upon  a  jury  even  in  opposition  to  proof  of  a 
contrary  nature.  2  Smith's  Leading  Cases,  5i2  (top  paging). 
As  was  said  by  the  court  in  Da2en  v.  Odell,  3  Hill  (N.  Y.)  219, 
in  order  to  create  an  estoppel  in  pais^  or  equitable  estoppel,  as 
now  understood,  there  must  be  an  admission  intended  to  influ- 
ence the  conduct  of  the  man  with  w^hom  the  party  is  dealing, 
and  actually  leading  him  into  a  line  of  conduct  which  must  be 
prejudicial  to  his  interest  unless  the  party  estopped  be  cut  off 
from  the  power  of  retraction.  And  in  the  same  case  it  was  said 
by  Justice  Bronson.  that  to  constitute  an  equitable  estoppel  there 
must  be  an  admission  inconsistent  with  the  evidence  which  he 
has  proposed  to  give,  or  the  title  or  claim  he  proposes  to  set  up — 
there  must  be  action  by  the  other  party  upon  such  admission; 
and  an  injury  to  him  by  allowing  the  admission  to  be  disproved. 
The  authorities  are  uniform  on  this  point.  Welland  Canal 
Company  v.  Hathaway^  8  Wend.  483;  Copping  v,  Goulds  16 
lb.  531;   Titus  v.  Morse,  40  Maine,  348. 

The  statement  made  to  Smith  by  the  defendant  in  error,  when 
Smith  called  on  him  before  he  had  bought  the  note  and  mort- 
gage, fullill  the  conditions  of  the  rule  as  thus  laid  down  in 
regard  to  equitable  estoppels.  The  statements  of  defendant  in 
error  caused  the  purchase  of  the  notes  by  the  plaintiff  in  error, 
and  equity  demands  he  shall  not  now  urge  any  defect  in  the  title, 
to  the  injury  of  that  purchaser.  It  is  immaterial  whether  defend- 
ant in  error  knew  the  state  of  the  title  or  not.  He  ought  to  have 
known  it  to  be  good,  to  have  justified  him  in  giving  to  the  de- 
fendant in  error  the  assurances  he  did,  that  the  mortgage  was  as 
good  a  security  as  there  w^as  in  the  State,  and  that  he  would  pay 
the  note  in  a  year  or  two,  with  ten  per  cent,  interest.  If  an 
equitable  estoppel  can  be  made  out,  it  is  established  in  this  case, 
and  so  the  court  would  have  determined,  had  Dickinson's 
[^237]  testimony  been  received.  The  suppression  of  his  deposi- 
tion was  error,  for  w^hich  error  the  decree  is  reversed  and 
the  cause  remanded. 

Decree  reversed. 


Irvin    McCartney 

JOHN^  MoMdLLEN. 

1.    Forcible  entry  and  detainer — possession  required.    *ln  an  action  of 
forcible  entry  and  detainer  the  plaintiflE",  to  recover,  must  show  that  he  had 
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the  actual  possession  of  the  premises;  a  mere  construction  entry  such  as  the 
fee  simple  title  draws  to  it,  is  not  sufficient. 

2.  Acts  which  indicate  an  assertion  of  ownership,  do  not  constitute  a 
possession  that  will  support  an  action  of  forcible  entry  and  detainer. 

3.  Same — title  not  involved.  The  action  of  forcible  entry  and  detainer 
does  not  involve  the  trial  of  title. 

4.  Same — possession  and  entry,  only,  involved.  Payment  of  taxes,  nor  own- 
ership of  the  premises,  tend  to  prove  any  issue  in  this  action;  the  whole 
question  being  one  of  actual  possession  and  a  forcible  entry. 

5.  Instructions.  An  instruction  which  selects  one  or  two  of  the  facts  in 
a  case,  insufficient  to  sustain  a  verdict,  is  objectionable.  The  jury  should 
consider  all  the  evidence,  without  having  their  attention  specially  called  to 
portions  of  it. 

6.  It  is  not  error  for  a  court  to  refuse  an  instruction  which  repeats  legal 
principles  before  announced. 

Appeal  from  the  Circuit  Court  of  Warren  County. 

The  opinion  states  the  case. 

Messrs.  Harding  and  Eipley,  for  appellant. 

Mr.  A.   G.   KiRKPATEicK  and  Mr.  J.  H.  Stewart,  for 
appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  ["^238] 
the  Court: 

This  was  an  action  of  forcible  entry  and  detainer  tried  before 
a  justice  of  the  peace  and  appealed  to  the  Circuit  Court.  On  a 
trial  in  that  court,  a  verdict  was  found  for,  and  a  judgment  ren- 
dered in  favor  of  plaintiff  below,  to  reverse  which  this  appeal  is 
prosecuted.  Although  several  errors  have  been  assigned  we  only 
propose  to  consider  that  overruling  the  motion  for  a  new  trial. 
In  support  of  that  assignment  of  error  it  is  insisted  that  the 
evidence  fails  to  support  the  verdict.  In  this  form  of  action,  the 
plaintiff,  to  recover,  must  show  that  he  had  the  actual  possession 
of  the  premises  upon  which  the  forcible  entry  is  alleged  to  have 
been  made,  and  a  mere  constructive  entry  such  as  the  fee  simple 
title  draws  to  is  not  suthcient.  The  action  does  not  involve  the 
trial  of  title,  but  simply  whether  plaintiff  had  possession,  and  it 
has  been  forcibly  invaded  by  the  defendant  and  detained  after 
the  entry. 

The  evidence  shows  that  the  land  in  controversy  was,  at  the 
time  appellant  entered,  uninclosed,  no  person  residing  on  it,  nor 
was  any  part  of  it  in  cultivation,  l^or  was  there  any  thing  con- 
nected with  the  proj3erty  which  indicated  to  the  public  that  any 
one  claimed  to  be  in  possession.  To  prove  actual  possession,  it 
was  shown  that  appellee  and  his  tenants  were  seen  hauling  wood 
from  the  direction  of  this  tract,  but  it  also  shows  that  in  going 
from  his  farm  to  a  timber  tract  which  he  kept  for  the  use  of  his 
farm,  he  had  to  pass  these  premises,  and  for  aught  that  appears 
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the  wood  may  have  come  from  the  timber  tract.  It  also  appears 
that  the  timber  on  this  tract  was  not  suitable  for  farm  purposes. 
But  if  it  had  appeared  that  the  wood  had  been  taken  from  this 
land,  still  that  would  not  have  constituted  possession.  Nor  does 
the  proof  of  the  fact  that  his  tenant  got  two  loads  of  wood  from 
the  land  in  1857,  and  his  brother,  the  three  trees  in  1861,  prove 
actual  possession.     It  may  prove  claim  of  title,  or  it  may  prove 

a  trespass,  neither  of  which  constitutes  occupancy.  It 
[■^239]  was    also  proved,  that  all  the  improvements   previously 

made  on  this  land  had  been  removed,  or  gone  to  decay. 
We  are  therefore  of  the  opinion,  that  the  evidence  fails  to  prove 
an  actual  possession. 

In  the  case  of  Broomfield  v.  Reynolds^  4  Bibb,  388,  which  was 
under  the  Kentucky  forcible  entry  and  detainer  act,  which  is 
substantially  the  same  as  ours,  the  Court  of  Appeals  held,  that 
when  a  person  had  fenced  a  piece  of  ground  and  built  a  house 
on  the  same,  and  leased  it  for  a  term  of  years,  and  before  the 
term  expired  the  landlord  purchased  the  unexpired  term,  but  did 
not  occupy  the  house  or  cultivate  the  ground;  a  part  of  the  fence 
having  been  removed,  with  a  view  to  connect  it  with  a  new  fence 
which  the  owner  was  about  to  erect,  he  residing  within  a  quarter 
of  a  mile  of  the  premises,  it  would  warrant  the  jury  in  finding 
it  to  have  been  an  actual  possession,  and  would  authorize  a  recov- 
ery. Again,  in  the  case  of  Stewart  v.  Wilson^  1  A,  K.  Marsh. 
255,  the  court  say,  that  to  have  authorized  a  verdict  for  the  plain- 
tiff, proof  of  his  having  been  possessed  in  fact  of  the  land,  upon 
which  the  forcible  entry  is  alleged  to  have  been  made,  should 
most  indisputably  have  been  made.  Having  failed  to  make  that 
proof,  the  court  held  the  finding  for  the  plaintiff  wrong,  and 
reversed  the  judgment  of  the  court  below. 

In  the  case  of  Chiles  v.  Stephens,  3  A.  K.  Marsh.  347,  the 
court  held  that  there  might  be  a  possession,  without  the  plaintiff 
being  on  the  land  when  the  entry  was  made.  On  the  English 
and  American  authorities,  the  court  held,  that  the  right  of  entry 
was  not  in  question  in  this  form  of  action,  but  simply  the  pos- 
session. In  that  case  a  tenant  gave  notice  to  his  landlord  that 
he  would  surrender  possession,  on  a  specified  day,  and  in  accord- 
ance with  the  notice  removed  from  the  premises,  but  the  landlord 
failed  to  attend.  Afterwards  the  landlord's  agent  went  on  the 
place,  laid  up  the  fences,  laid  the  foundation  for  a  house,  and 
burnt  a  plant  bed.     The  defendant  whilst  no  person  was  residing 

on  the  place  moved  in  and  occupied  the  premises.  The 
[*240]  court  on  this  evidence  found  that  the  jury  were  warranted 

in  finding  a  verdict  in  favor  of  the  plaintiff.   . 
In  the  case  of  Boyce  v.  Blake^  2  Dana,  127,  it  was  held  that 
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a  person  in  possession  of  a  part  of  a  tract  might  maintain  forci- 
ble entry  and  detainer  against  a  person  entering  npon  the  unim- 
proved portion  of  the  ti'act.  The  court  say  that  there  are  cases 
which  do  not  require  an  actual  improvement  or  inclosure  to 
enable  the  plaintiff  to  maintain  the  writ  of  forcible  entry  and 
detainer.  In  the  case  of  Yoder  v.  Earley^  2  Dana,  245,  it  was 
held  tliat  the  writ  is  given  to  him  only  who  at  the  time  of  the 
entry  had  possession  in  fact,  and  if  a  tenant  or  sub-tenant  is 
disseized,  he,  and  not  the  landlord,  has  the  remedy.  These  cases 
appear  to  have  proceeded  upon  the  most  liberal  intendments  in 
favor  of  possession  that  have  been  indulged.  But  they  do  not 
intimate  that  any  thing  short  of  a  pedis  possessio  can  be  held  to 
support  this  action.  And  it  is  believed  that  no  well  considered 
case  can  be  found  which  announces  such  a  rule.  Tested  by  these 
cases  the  evidence  fails  to  support  the  verdict  in  this  case. 

It  is  likewise  insisted  that  the  jury  were  misled  by  the  instruc- 
tions of  the  court.  They  were  informed  by  appellee's  sixth 
instruction  that  the  "  payment  of  taxes  by  plaintiff,  on  the  land 
in  controversy,  is  an  act  which  tends  to  show  the  good  faith  of 
the  plaintiff,  and  in  connection  with  any  other  acts  of  ownership 
which  he  may  have  proved  in  coimection  with  the  land,  is  a 
proper  matter  of  consideration  with  the  jury  in  making  their 
verdict;  but  the  payment  of  taxes  can  in  no  sense  be  considered 
as  an  act  of  possession."  This  form  of  instruction  is  objection- 
able even  when  we  can  not  see  that  is  certainly  erroneous,  as  to 
select  out  one  or  two  facts  in  a  case  entirely  insufficient  to  sus- 
tain a  verdict,  and  call  the  especial  attention  of  the  jury  to  their 
particular  consideration  is  well  calculated  to  induce  them  to  give 
undue  weight  to  such  facts.  The  jury  are  required  to  give  due 
weight  to  all  the  testimony  in  the  case,  and  they  should  consider 
all  of  the  evidence  without  having  their  attention  specially  called 
to  particular  portions  of  it. 

In  this  case,  however,  the  instruction  is  wrong.  It  ["^'241] 
asserts  that  the  payment  of  taxes  in  good  faith  in  connec- 
tion with  acts  of  ownership  is  proper  for  the  consideration  of  the 
jury.  In  this  form  of  action  it  is  not  perceived  that  payment 
of  taxes  on  the  land  tends  to  prove  any  issue  in  the  case.  Nor 
does  ownership.  The  whole  question  is  one  of  actual  posses- 
sion, and  a  forcible  entry  upon  that  possession,  and  not  of  pay- 
ment of  taxes,  or  of  mere  acts  of  ownership  not  amounting  to 
actual  possession.  But  the  jury  very  probably  understood  froui. 
this  instruction  that  if  the  plaintiff  had  paid  taxes  in  good  faith, 
and  did  acts  indicating  ownership,  they  would  be  warranted  in 
finding  a  verdict  in  his  favor.  Possession  is  a  fact  that  is  in  no 
just   sense  dependent  on  payment  of  taxes,  whether  in  good  or 
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bad  faith,  or  upon  acts  of  ownership  not  constituting  possession. 
The  assertion  of  ownership  may  be  as  complete  when  wrongful 
as  when  rightful,  without  as  with  ownership.  Tliere  are  acts 
which  imply  an  assertion  of  title  which  do  not  constitute  actual 
possession.  The  recording  of  title  papers,  the  offer  to  sell  or 
lease  the  land,  the  sale  of  timber  or  stone,  the  bringing  of  suits 
to  recover  for  trespasses,  the  license  of  other  persons  to  take 
wood,  stone,  or  coal  from  the  premises,  are  all  acts  which  indi- 
cate an  assertion  of  ownership,  but  none  of  them,  or  even  all  of 
them,  will  not  constitute  a  possession  that  will  support  a  forcible 
entry  and  detainer.  Yet  this  instruction  informs  the  jury  that 
any  of  them  in  connection  with  the  payment  of  taxes  may  be 
considered  in  forming  their  verdict. 

It  is   also  insisted  that  the  court  erred   in  refusing  to  give 
appellant's   instructions  numbered  from   one  to   six,    inclusive. 
Upon  an  examination  of  all  the  instructions  in  the  case,  we  dis- 
cover that  every  legal  principle  applicable  to   the  case,  which 
they  contained,  was  given  by  other  instructions.     There  was  no 
necessity  to  repeat  principles  already  announced,  as  it  could  only 
Incumber  the  record,  with  no  beneht  to  the  jury.     The  court,  so 
far,  therefore,  from  erring,  acted  properly  in  refusing  them. 
[■^242]      But  for  the  errors  indicated  in  this  opinion,  the  judg- 
ment of  the  Circuit  Court  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Illinois  Central  Eaileoad  Company 

V. 

Thomas  Simmons. 

1.  Pleading — allegations  in  declaration.  In  the  case  of  the  Chicago,  B.  & 
Q.  R.  B.  Go.  V.  Hazzard.,  26  111.  273,  so  far  as  the  principle  is  declared  that  in 
cases  where  it  is  necessary  that  the  plaintiff  should  show  that  he  exercised 
proper  care,  it  is  necessary  that  it  should  be  so  alleged  in  the  declarations,  is 
dictum  merely. 

2.  Same — what  defects  are  cured  after  verdict.  An  omission  or  defect  in 
pleading,  in  substance  or  in  form,  if  from  the  issue  joined,  the  facts  omitted, 
or  defectively  stated,  may  fairly  be  presumed  to  have  been  proved,  is  cured  by 
verdict. 

3.  New  trial — excessive  damages.  In  an  action  on  the  case  for  negligence 
the  jury  are  the  sole  judges  of  what  the  damages  shall  be,  under  the  facts  pre- 
sented, and  where  no  evidence  of  passion  or  prejudice  appears  in  the  finding 
courts  seldom  set  aside  the  verdict. 

Appeal  from  the  Superior  Court  of  Chicago. 

The  case  is  fully  stated  in  the  opinion. 
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Messrs.  McAllister,  Jewett  &  Jackson,  for  appellant. 

Messrs.  GooKiNS  &  Roberts  and  Mr.  Louis  M.  Andrick,  for 
appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case  for  negligence  brought  in  the 
Superior  Court  of  Chicago  bv  the  appellee  against  the 
appellant  for  so  carelessly  and  negligently  using  a  train  of  ["^243] 
cars  on  their  railroad,  and  on  which  the  plaintiff  was  a 
passenger,  as  to  injure  him  seriously.  The  jury  found  a  verdict 
for  appellee  for  live  thousand  dollars,  for  which  the  court  ren- 
dered judgment.  The  case  is  brought  here  by  appeal,  and  these 
points  are  made  by  appellant:  First,  upon  the  sufficiency  of  the 
declaration,  it  containing  no  averment  that  the  appellee  was 
without  fault,  or  that  he  exercised  the  proper  care  to  avoid  the 
injury. 

In  support  of  this  objection  reference  is  made  to  the  opinion 
of  this  court  in  the  case  of  the  Chicago,  Turlington  dh  Quincy 
Railroad  Company  v.  Hazzard^  26  111.  373.  The  opinion  as 
delivered  in  that  case  sanctions  the  view  here  taken  by  appellant, 
and  the  Judge  who  delivered  that  opinion  still  believes  such  is 
the  law  in  all  cases  of  this  description,  on  the  principle  if  it  is 
necessary  the  plaintiff  should  show  that  he  himself  exercised  pro- 
per care,  it  is  necessary  it  should  be  so  alleged  in  the  declaration, 
for,  as  a  general  rule,  nothing  need  be  proved  that  is  not  affirm- 
atively alleged.  The  point  of  the  sufficiency  of  the  declaration 
was  not  made  in  that  case,  and  the  majority  of  this  court  are 
of  opinion  that  the  views  expressed  by  the  Judge  who  deliv- 
ered that  opinion  must  be  considered,  on  that  point,  as  dictum 
merely. 

The  majority  of  this  court  is  inclined  to  the  opinion  that  if 
the  declaration  was  defective  in  that  particular,  it  is  cured  by  the 
verdict.  The  principle  is,  "  when  anything  is  omitted  in  the 
declaration,  though  it  be  matter  of  substance,  if  it  be  such,  as 
that  without  proving  it  at  the  trial  the  plaintiff  could  not  have 
had  a  verdict,  and  there  be  a  verdict  for  the  plaintiff,  such  an 
omission  shall  not  arrest  the  judgment."  2  Tidd's  Practice,  919. 
In  the  note  to  this  text  a  large  number  of  authorities  are  I'eferred 
to  which  we  do  not  think  necessary  to  cite. 

In  Stanley  v.   Whipple,  2  McLean,  35,  it  was  held  that  after 
verdict,  defects  in  substance  were  cured,  if,  from  the  issue  in  the 
case,  the  facts  omitted,  or  defectively  stated,  may  fairly  be 
presumed  to  have  been  proved  on  tlie  trial.     In  1  Ch.  PI.  ["^244] 
712,  it  is  said  where  there  is  any  defect,  imperfection,  or 
omission  in  any  pleading,  whether  in  substance  or  form,  which 
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would  have  been  a  fatal  objection  on  demurrer,  yet  if  the  issue 
joined  be  such  as  necessarily  required  on  the  trial  proof  of  the 
facts  defectively  or  imperfectly  stated,  or  omitted,  and  without 
which  it  is  not  to  be  presumed  that  the  jury  would  have  given 
the  verdict,  such  defect,  imperfection,  or  omission  is  cured  by 
the  verdict.  Stuart  v.  ITogg,  1  Saunders,  227,  note  1,  where  the 
doctrine  of  the  text  in  Chitty  is  found. 

The  next  point  made  by  appellant  is  that  the  damages  are 
excessive.  Of  the  amount,  under  the  facts,  the  jury  were  the 
sole  judges,  and  when  no  other  evidence  of  prejudice  or  passion 
appears  in  the  finding,  courts  seldom  set  aside  a  verdict  for  exces- 
sive damages  in  an  action  like  this.  That  live  thousand  dollars 
is  exorbitant,  for  an  incurable  hernia  produced  by  the  negligence 
of  the  appellant's  servants,  and  which,  with  very  slight  care  on 
their  part,  could  have  been  avoided,  we  will  not  take  the  respon- 
sibility of  determining.  That  the  hernia  produced,  abstracts  from 
the  appellee  a  large  percentage  of  his  usefulness  in  his  profession, 
is  not  questioned  or  denied.  We  cannot  say  that  live  thousand 
dollars  is  a  compensation  too  large  for  an  injury  so  serious,  and 
which-  at  any  moment  may  become  strangulated  and  produce 
death. 

The  remaining  point  is  that  the  court  erred  in  refusing  to  give 
the  fourth,  fifth  and  sixth  instructions  asked  by  appellant. 

As  to  the  propriety  of  this  refusal,  it  will  be  observed  the  court, 
at  the  instance  of  the  appellants,  had  given  to  the  jury  this 
instruction,  numbered  two: 

2.     Unless  the  jury  believe,  from  the  evidence,  that  the  injury 

complained  of,  and  for  which  damages  are  sought  to  be  recovered 

in  this  action,  happened  by  reason  of  the  negligence  or  improper 

conduct  of  the  defendant  or  its  agents  or  employees,  and  without 

any  want  of  ordinary  care  on  the  part  of  the  plaintiff,  they  must 

find  the  defendant  not  guilty;  with  a  modification  to  this 

p245]  effect:  "  This  is  so,  if  such  want  of  ordinary  care  (if  there 

was  such  want  of  ordinary  care)  contributed  to  produce 

the  accident." 

The  fourth  instruction  refused,  it  seems  to  us,  is  embraced  in 
the  second,  and  consequently  was  properly  refused.  Besides, 
there  was  no  evidence  that  walking  in  the  aisle  of  a  car  was  neg- 
ligence, or  that  it  contributed  to  the  accident. 

The  fourth  instruction  is  as  follows: 

4.  Although  the  jury  ma}^  believe,  from  the  evidence,  that 
there  was  a  degree  of  negligence  on  the  part  of  servants  and 
employees  of  the  defendant  in  permitting  its  freight  cars  to  stand 
so  near  to  its  main  track  as  that  it  should  be  possible  for  a  collision 
to  occur  between  them  and  a  passing  train,  and  that  such  col- 
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lision  actually  occurred  with  the  car  on  which  the  plaintiff  was 
riding,  and  that  he  there  and  then  received  the  injury  for  which 
damages  are  sought  to  be  recovered  in  this  action,  yet,  if  they 
further  believe,  from  the  evidence,  that  at  the  time  of  said  col- 
lision, the  plaintiff  was  standing  up  or  walking  about  in  the  car 
in  which  he  was  riding,  the  same  being  then  in  motion,  and  that 
in  so  doing  he  was  guilty  of  an  equal  or  greater  degree  of  negli- 
gence than  the  servants  and  employees  of  the  defendant,  and  that 
his  said  negligence  contributed  to  produce  the  injury  complained 
of,  then  they  must  find  the  defendant  not  guilty,  notwithstanding 
the  negligence  of  its  servants  and  employees. 

As  to  the  fifth  instruction,  it  was  not  based  on  any  evidence  in 
the  cause.  There  was  no  proof  whatever  that  the  car  occupied 
by  the  appellee  had  been  taken  possession  of  by  authority  of  the 
United  States  Government  for  the  transportation  of  recruits  from 
Chicago  to  Cairo.  The  conductor,  Morgan,  on  his  examination, 
stated  that  he  took  charge  of  the  train  at  Centralia,  and  went  into 
this  car  and  told  the  officer  in  charge  of  the  recruits  that  he  could 
have  that  car  exclusively  for  his  men,  and  not  to  let  anybody 
else  in.  The  officer  was  not  in  charge  of  the  train,  but  of  the 
recruits  in  this  car,  and  there  was  no  evidence  that  anything  they 
did  contributed  in  the  remotest  degree  to  the  injury  occasioned 
the  appellee. 

The  sixth  instruction  asked  and  refused  was  as  follows:  [^246] 

6.  The  defendant  is  not  responsible  for  an  injury  to 

the  plaintiff  occasioned  by  his  own  carelessness  or  improper  con- 
duct, or  the  carelessness  or  improper  conduct  of  his  co-passengers, 
whilst  riding  upon  the  cars  of  the  defendant;  and  if  the  jury 
believe,  from  the  evidence,  that  the  injury  to  the  plaintiff  com- 
plained of  in  this  action  was  occasioned  either  by  his  own  care- 
lessness or  improper  conduct,  or  the  carelessness  or  improper 
conduct  of  those  traveling  with  him  in  the  same  car,  as  passen- 
gers, then  they  must  find  the  defendant  not  guilty. 

This  instruction  is  liable  to  the  same  objections  as  the  fifth. 
There  is  no  evidence  upon  which  to  found  it.  There  is  an  absence 
of  evidence  of  any  carelessness  or  improper  conduct  on  the  part 
of  the  fellow  travelers  of  appellee  occupying  the  same  car  with 
him,  and  therefore  we  refrain  from  further  comment  upon  it. 

In  considering  the  instruction  given  for  the  appellant,  we  are 
of  opinion  the  court  correctly  stated  the  law  applicable  to  the 
case,  especially  by  the  terms  of  the  seventh,  which  was  as  follows: 

7.  The  law  requires  of  a  passenger  upon  a  railroad,  the  exer- 
cise of  ordinary  care  and  caution  by  him,  to  avoid  injury  from 
the  accidents  to  which  that  mods  of  travel  exposes  him.  And 
before  he  can  recover  damages  against  the  railroad  company  for 
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an  injury  received  by  him,  whilst  so  traveling,  he  must  show,  by 
evidence,  not  only  negligence  or  improper  conduct  on  the  part 
of  the  company,  or  its  agents  or  employees,  but  also  that  he  him- 
self was  guilty  of  no  want  of  ordinary  care  to  avoid  the  injury 
from  such  negligence  or  improper  conduct. 

This  instruction,  to  say  nothing  of  the  first  and  third,  equally 
favorable  for  the  appellant,  gave  the  whole  case  fairly  to  the  jury, 
and  directed  them  to  the  two  principles  governing  it.  Upon  the 
point  of  negligence  of  the  conductor  of  the  train,  that  was  clearly 
proved,  for  he  foresaw^  the  probable  collision,  and  took  no  suffi- 
cient means  to  prevent  it.  Perceiving  no  error  in  the  record,  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 


[^247]  Julius  K.  Rose  et  al. 

V. 

Elnathan  L.  Sanderson. 

1.  Estate  by  the  curtesy — act  in  relation  to  separate  jjroperty  of  mnrried 
women.  A  life  estate  vested  in  the  husband,  at  the  time  of  the  passage  of  the 
act  entitled  "An  act  to  protect  married  women  in  their  separate  property,"  is 
not  witliin  the  description  "  of  property  belonging  to  any  married  woman  as 
her  sole  and  separate  property." 

2.  Vested  kights — exemption  prom  EXEcuTioisr — legislative  poioer.  A 
legislative  enactment  cannot  take  from  the  husband  a  vested  life  estate  and 
give  it  to  the  wife,  nor  can  it  take  away  even  an  inchoate  right  of  dower. 
Quere.  How  far  a  Legislature  may  go  in  exempting  the  husband's  life  estate 
from  execution  under  pretense  of  regulating  remedies  ? 

3.  Courts  will  do  no  violence  to  Uie  language  of  a  law  for  the  purpose  of 
exempting  property  from  the  payment  of  j  ust  debts. 

Appeal  from  the  Circuit  Court  of  Iroquois  County. 

This  was  a  bill  in  chancery  to  set  aside  a  levy  under  an  attach- 
ment and  execution  levied  upon  the  life  estate  of  the  appellant, 
Julius  K.  Rose,  in  certain  lands,  the  fee  whereof  belonged  to  his 
wife,  Ellen  A.  Rose.  The  bill  set  up  that  the  complainant  had 
no  leviable  interest  in  the  lands  at  the  time  of  suing  out  the 
attachment,  or  at  any  time  afterwards;  and  that  under  the  law 
of  this  State  the  lands  were  the  sole  and  separate  property  of 
Ellen  A.  Rose,  and  exempt  from  levy  and  sale  under  any  execu- 
tion or  attachment  for  the  debts  of  Rose^  her  husband. 

The  defendant  demurred  to  this  bill,  the  demurrer  was  sustained 
by  the  court  below,  and  tiie  bill  dismissed  for  want  of  equity, 
from  which  decree  of  dismissal  the  complainants  appealed  to  this 
court. 
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Mr.  George  Gardner,  for  appellants. 

Mr.  Eugene  Oanfield,  for  appellees.  [*248] 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  court: 

This  was  a  bill  in  chancery  to  set  aside  a  levy  under  an  attach- 
ment and  execution  levied  upon  the  life  estate  of  the  complain- 
ant, Julius  K.  Rose,  in  certain  lands,  the  fee  whereof  belonged  to 
his  wife  and  co-complainant,  Ellen  A.  Rose.  It  is  claimed  that 
the  husband's  tenancy  by  the  curtesy  is  protected  from  levy  under 
an  execution  against  him  by  virtue  of  the  act  entitled  "An  act  to 
protect  married  women  in  their  separate  property,"  which  went 
into  force  April  24,  1861.  In  this  case  the  lands  descended  to 
the  wife,  then  married,  from  her  grandfather,  in  1859.  The 
attachment,  upon  which  the  judgment  was  rendered  against 
the  husband,  was  lev'ed  May  10th,  1861.  The  bill  states  that 
there  were  children  living  at  the  date  of  the  attachment,  without 
stating  when  they  were  born.  If  born  during  the  sixteen  days 
intervening  between  the  time  when  the  act  went  into  operation 
and  the  levy  of  the  attachment,  the  husband,  when  the  law  took 
effect,  was  seized  of  an  estate  during  coverture.  If  born  before 
that  time,  he  was  seized  of  an  estate  for  his  own  life,  by  the 
curtesy.  We  understand  the  counsel  on  both  sides  to  speak  of 
the  husband  as  being  vested  with  the  latter  estate  when  the  act 
was  passed,  but,  so  far  as  the  principle  whicli  governs  the  case  is 
concerned,  the  precise  quantity  of  his  interest  is  immaterial. 
The  question  presented  is,  can  the  husband's  estate  in  land,  the 
fee  of  which  is  in  the  wife,  be  reached  by  execution  against  him, 
his  estate  having  vested  before  the  passage  of  the  act  above 
named.     The  act  reads  as  follows: 

"  Be  it  enacted,  &c.,  That  all  the  property,  both  real  and  per- 
sonal, belonging  to  any  married  woman,  as  her  sole  and  separate 
property,  or  which  any  woman,  hereafter  married,  owns  at  the 
time  of  her  marriage,  or  which  any  married  woman,  during 
coveture,  acquires  in  good  faith  from  any  person  other 
than  her  husband,  by  descent,  devise,  or  otherwise,  together  ["^249] 
with  all  the  rents,  issues,  increase  and  profits  thereof,  shall, 
notwithstanding  her  marriage,  be  and  remain,  during  coverture, 
her  sole  and  separate  property,  under  her  sole  control,  and  be 
held,  owned,  possessed  and  enjoyed  by  her  the  same  as  though 
she  was  sole  and  unmarried;  and  shall  not  be  subject  to  the 
disposal,  control,  or  interference  of  her  husband,  and  shall  be 
exempt  from  execution  or  attachment  for  the  debts  of  her 
husband." 

It  will  be  observed  that  this  act  provides  for  three  classes  of 
oases : 
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1st.  For  property  "  belonging  to  any  married  woman,  as  her 
sole  and  separate  property,"  at  the  time  when  the  law  was  passed, 
or  took  effect. 

2d.     For  the  property  of  women  thereafter  to  be  married. 

3d.     For  property  thereafter  to  be  acquired  b}^  married  womer* 

The  case  at  bar,  if  it  comes  within  this  act  at  all,  would  fall  in 
the  first  class. 

Can  a  life  estate,  already  vested  in  the  husband,  be  possibly 
considered  as  coming  within  the  description  of  "  property  belong- 
ing to  any  married  woman,  as  her  sole  and  separate  property?" 
That  is  to  say,  can  the  property  of  one  person  be  justly  described 
as  "belonging"  to  another?  This  would  be  simply  a  contradic- 
tion in  terms.  Yet  when  this  law  was  passed,  the  property  in 
controversy,  to-wit:  the  life  estate  of  the  husband  levied  on,  was 
as  completely  his  as  if  his  wife,  before  the  marriage,  had  owned 
and  conveyed  it  to  him  for  a  valuable  consideration.  The  mar- 
riage was  such  a  consideration,  and  the  moment  it  occurred,  the 
husband  stood  seized  of  an  estate  during  coverture,  in  the  realty 
hitherto  belonging  to  his  wife,  by  as  complete  a  title  as  that  by 
which  he  held  his  own  lands  in  fee.  From  that  time  his  life 
estate  could,  with  no  more  propriety,  be  described  as  "  belong- 
ing" to  his  wife,  "as  her  sole  and  separate  property,"  than  could 
lands  owned  by  him  before  the  marriage,  or  the  lands  of  any 
third  person. 

It  is  plain,  then,  that  only  by  the  most  forced  and  unnat- 
[*250]  ural  construction,  can  the  language  of  this  law  be  regarded 
as  covering  this  case?  Courts  sometimes  resort  to  forced 
constructions,  and  perhaps  too  freely,  for  the  purpose  of  prevent- 
ing great  and  manifest  injustice.  Is  there  any  thing  in  this  law 
which  calls  for  a  departure  from  the  natural  import  of  the  lan- 
uage  used?     In  all  its  clauses  it  aims  to  clothe  married  women. 


I 


or  the  future,  with  the  exclusive  title  to,  and  dominion  over, 
their  own  property,  and  as  an  incident  thereto,  to  protect  it  from 
execution  for  the  debts  of  the  husband.  If  it  was  the  intention  of 
the  Legislature,  in  the  clause  of  the  act  under  consideration,  to 
take  from  the  husband  a  life  estate,  which  had  vested  at  the 
passage  of  the  law,  and  give  it  to  the  wife,  such  intention  was 
beyond  their  power  of  accomplishment.  This  is  too  well  settled, 
in  American  jurisprudence,  to  need  either  discussion  or  the 
citation  of  authorities.  This  court  held,  in  Russell  v.  Rumsey^ 
decided  at  the  Ottawa  term,  1864,  35  111.  362,  that  a  legislative 
enactment  can  not  take  away  even  an  inchoate  right  of  dower. 
If  then  the  language  of  the  first  clause  of  this  act  admitted  of 
such  a  construction  as  the  counsel  for  appellant  insists  upon, 
such  construction,  as  to  the  main  object  of  the  law,  the  vesting 
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the  title  in  the  wife,  could  not  be  given  to  it  without  rendering 
this  clause  void.  This  is  admitted  by  the  counsel  for  the  appel 
lant,  but  he  contends  that  the  Legislature  has  the  right  to  exempt 
the  husband's  life  estate  from  execution.-  It  is  a  vexed  question, 
in  American  courts,  how  far  the  Legislature  may  go  in  this  direc- 
tion, under  the  pretence  of  regulating  remedies,  without  violating 
the  right.  But  conceding  the  power  to  the  Legislature  of  with- 
drawing from  the  reach  of  an  execution  the  estate  of  the  husband 
in  lands  held  in  fee  by  the  wife,  courts  will  assuredly  do  no  vio- 
lence to  the  language  of  a  law,  for  the  purpose  of  exempting 
from  the  payment  of  just  debts  what  might,  in  many  instances, 
be  large  amounts  of  property.  If  the  Legislature  should  desire 
to  do  this  wrong  to  creditors,  they  must  express  their  intention 
with  reasonable  certainty. 

We  hold  then,  that  the  language  of  the  first  clause  of  [^251] 
this  law  can  not,  without  a  very  forced  construction,  be 
held  to  apply  to  estates  vested  in  the  husband  at  the  date  of  its 
passage,  and  that  there  is  not  the  slightest  reason  why  courts 
should  seek,  by  such  construction,  to  depart  from  the  natural 
import  of  the  language. 

It  is  urged,  however,  that  unless  this  is  done  the  first  clause 
of  the  act  is  nugatory,  as  property  belonging  to  the  wife  "  as  her 
sole  and  separate  property,"  in  the  technical  sense  of  those  words, 
needed  no  protection.  Experience  will  probably  demonstrate 
the  contrary.  It  may  be  that,  by  the  first  clause  of  the  law,  the 
Legislature  designed  to  give  the  wife  legal  remedies,  as  to  her 
sole  and  separate  property,  in  cases  where  hitherto  she  has  been 
obliged  to  resort  to  the  equitable  side  of  the  court.  It  may  be 
that  they  intended  to  secure  the  wife  already  married,  in  regard 
to  choses  in  action  not  yet  reduced,  by  the  husband,  to  posses- 
sion. But  it  is  not  for  us  to  indulge  in  hypotheses  as  to  what 
cases  it  will  be  found  to  apply.  It  is  enough  that  by  no  just 
rule  of  construction  can  it  be  made  to  cover  the  case  at  bar. 

The  case  of  White  v.  Hildreth,  32  Vermont,  265,  is  relied 
upon  by  the  counsel  for  the  appellant  as  an  authority  in  point. 
In  that  case  the  court  held  that  rents  and  profits  of  land,  of 
which  a  debtor  was  tenant  by  the  curtesy,  could  not  be  sub- 
jected, under  the  Vermont  act,  to  the  payment  of  his  debts. 
But  that  act,  in  terms,  exempted  from  execution  for  the  debts 
of  the  husband  "  the  rents,  issues  and  profits  of  the  real  estate 
of  any  married  woman,  and  the  interest  of  her  husband^  in  her 
right,  in  any  real  estate  which  belonged  to  her  before  marriage, 
or  which  she  may  have  acquired  by  gift,  grant,  devise,  or  inher- 
itance during  coverture."  When  our  Legislature  makes  a  similar 
exemption,  the  case  will  be  in  point,  but  it  has  not  done  so  in 

191 


252-253  KiSEE  v.  Heuston  et  al.  [April  T. 


Syllabus.    Statement  of  llie  case. 


the  act  under  consideration.  Unlike  the  Yermont  law,  our  act 
does  not  seek  to  exempt  from  execution  the  existing  "  interest 
of  the  husband." 

Decree  affirmed. 


[*252]  Jacob  Kisek 

Samuel   Heuston  et  al. 

1.  Deed — notice.  After  receiving  and  filing  a  deed  for  record,  it,  in  con- 
templation of  law,  is  recorded,  and  becomes  notice  to  all  the  world 

2.  Same.  Such  filing  for  record  is  sufficient  notice  'to  the  world  before 
the  Recorder  has  copied  it  into  his  record. 

3.  Mortgage — lien  of^  when  lost.  A  vendee  of  mortgaged  premises  will 
be  held  an  innocent  purchaser  where  the  mortgage  has  been  withdrawn  from 
the  files  by  the  mortgagor  with  the  consent  of  the  mortgagee,  before  the  same 
has  been  spread  upon  the  records,  provided,  he  is  a  purchaser  for  a  valuable 
consideration. 

4.  Same — lie?i  of,  when  reinstated.  A  mortgagee  by  refusing  to  accept  a 
new  mortgage  on  other  lands,  in  pursuance  of  an  agreement  to  do  so,  and 
consenting  to  the  withdrawal  of  the  first  from  the  files,  can  only  reinstate  the 
first  on  record,  subject  to  the  rights  of  intervening  purchasers. 

Wkit  of  Error  to  the  Circuit  Court  of  the  County  of  Iro- 
quois; the  Hon.  Charles  R.  Starr,  Judge,  presiding. 

The  plaintiff  in  error  on  the  2d  day  of  February,  1861,  filed 
his  bill  in  chancery  in  the  Iroquois  Circuit  Court  against  Samuel 
Heuston  and  Eliza  his  wife,  and  Algernon  S.  Austin,  to  foreclose 
a  mortgage  given  by  Heuston  and  wife  to  him,  dated  November 
25,  1857.  Heuston  in  his  answer  admits  having  given  the 
mortgage  and  that  it  was  unpaid,  but  sets  up  a  release  of  the 
same  under  an  agreement  made  with  the  plaintiff  that  he  would 
secure  the  debt  by  a  new  mortgage  on  other  lands  which  he  had 
done.  Austin  alleges  in  his  answer  that  he  is  an  innocent  pur- 
chaser without  notice  of  the  mortgage  from  Heuston  to  plaintiff, 
that  he  purchased  the  land  in  controversy  from  Heuston  and 
received  a  deed  on  the  17th  of  December,  1857,  which  deed  was, 
on  the  11th  day  of  January,  1858,  recorded  upon  the  record  of 
said  county,  that  he  had  ho  notice  of  any  kind  of  the  existence 
of  said  mortgage,  and  that  at  the  time  of  filing  his  deed 
[■^253]  for  record  said  mortgage  was  not  on  file  in  the  Recorder's 
office  of  said  county,  and  that  he  had  not  the  slightest 
knowledge  of  the  existence  of  said  mortgage,  either  when  he 
received  his  deed  from  Austin  or  when  it  was  filed  for  record, 
and  denies  that  said  mortgage  is  a  lien  on  the  land  conveyed  to 
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him.  It  appears  from  the  record  that  the  mortgage  to  the  plain- 
tiff was  filed  for  record  on  the  first  day  of  December,  1857,  and 
a  memorandum  of  the  filing  was  then  placed  upon  it  by  the 
Eecorder  of  Iroquois  county.  Subsequently  it  was  taken  from 
the  files  by  Houston,  the  mortgagor,  under  an  alleged  agreement 
between  himself  and  Kiser,  the  mortgagee,  that  he  might  do  so 
upon  his  executing  a  new  mortgage  on  his  home  farm  to  secure 
the  debt.  Heuston,  in  pursuance  of  said  agreement  did  execute 
a  new  mortgage  on  other  land  and  left  it  with  a  magistrate  to  be 
delivered  to  Kiser,  and  had  a  release  prepared  on  the  first  mort- 
gage for  Kiser  to  sign,  when  he  called  for  the  second.  Both 
mortgages  were  left  with  the  magistrate.  Kiser  never  called 
for  the  new  mortgage,  and  never  signed  the  release  indorsed  on 
the  old  one.  He  obtained  possession  again,  however,  of  the  first 
or  old  mortgage,  and  on  the  second  of  April,  1858,  filed  it  a 
second  time  for  record  with  the  Recorder  of  Iroquois  county.  In 
the  mean  time,  and  on  the  17th  of  December,  1857,  Heuston 
and  wife  conveyed  the  premises  to  the  defendant,  Austin,  which 
conveyance  was,  on  the  11th  of  January,  1858,  placed  upon  the 
records  of  the  Recorder  of  said  county.  This  sale  and  convey- 
ance by  Heuston  to  Austin  was  made  by  Pleuston  at  the  instance 
of  one  James  M.  Hood,  one  of  the  Trustees  of  the  School  Board 
of  said  county,  and  acting  as  such  and  as  their  agent,  the  Trus- 
tees having  a  prior  mortgage  on  the  land  in  controversy  which 
Heuston  was  unable  to  pay.  Hood  in  that  transaction  repre- 
sented both  Heuston  and  Austin,  acting  as  the  agent  of  both. 
It  appeared  from  the  evidence  that  Hood  was  authorized  to  settle 
with  Heuston,  and  to  procure  the  deed  to  be  made  by  Heuston 
to  Austin,  the  latter  to  pay  the  money  to  the  Trustees,  and  that 
at  the  same  time  he  was  authorized  by  Austin  to  get  the 
deed  from  Heuston  to  him,  and  to  negotiate  also  for  him  [^254] 
in  the  settlement.  Hood  procured  the  deed  and  the  con- 
sideration was  paid  by  Austin  to  the  Trustees.  It  further  ap- 
peared in  evidence  that  when  said  deed  was  delivered  to  Hood, 
Heuston  mentioned  that  a  man  hy  the  name  of  Jacob  Kiser  had 
a  mortgage  on  the  premises  for  about  $300,  and  that  he  had  made 
arrangements  with  him  to  change  the  mortgage  fi'om  the  school 
and  to  put  it  on  his  home  farm;  that  at  the  time  of  the  delivery 
of  the  deed  to  Austin,  Hood  was  told  by  Heuston  that  there  was 
a  mortgage  to  Kiser  given  about  the  25th  of  November,  1857, 
but  that  Kiser  had  agreed  to  release  it  and  take  one  on  his  home 
farm  instead.  It  did  not  appear,  however,  that  Austin  personally 
knew  of  said  mortgage  to  Kiser.  Heuston  stated  upon  his  exam- 
ination before  the  Master,  that  the  only  consideration  for  the 
deed  from  him  to  Austin  was  that  the  School  Board  should 
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relieve  him  of  his  notes  to  the  Trustees,  and  that  there  was  no 
consideration  passed  from  Austin  to  him ;  that  Hood  knew  all 
about  Kiser's  mortgage  because  he  hunted  Xiser  up  to  see  if  he 
would  not  take  another  mortgage  before  the  deed  was  made  and 
that  no  consideration  passed  from  Austin  to  him.  At  the  June 
term  of  the  court,  1863,  the  case  w^as  heard  on  bill,  answer,  repli- 
cation and  proof,  and  at  the  November  term  succeeding,  a  decree 
was  entered  that  the  complainant  take  nothing  by  his  mortgage 
on  said  land  but  that  the  same,  so  far  as  it  is  a  lien,  incumbrance 
or  cloud  upon  Austin's  title,  be  canceled,  and  that  complainant's 
bill  be  dismissed  at  his  costs.  Kiser,  by  his  counsel,  then  caused 
to  be  entered  of  record  an  order  that  he  excepted  to  the  decision 
of  the  court,  dismissing  the  bill,  but  no  bill  of  exceptions  was 
signed  by  the  Court  or  made  of  record  further  than  as  above 
stated. 

Mr.  James  Fletcheb,  attorney  for  the  plaintiff  in  error. 

1.  Hood  was  the  agent  of  Austin,  and  had  notice  of  the  exist- 
ence of  plaintiff's  mortgage,  and  the  notice  of  Hood  was  notice 

to  Austin.  The  notice  of  the  agent  is  notice  to  the  prin- 
[*255]  cipal.  Dunlap's  Paley  on  Agency,  3d  Am.  edition,  261, 
262,  and  note  A.  and  authorities  there  referred  to.  2  Hill 
K  463,  Bank  of  U.  S.  v.  Davis;  1  Story's  79,  §408;  3  Oilman 
Eep.  105,  Rector  Y.  Rector  etal.;  Story  on  Agency,  131,  140;  9 
Paige  R.  315,  Griffith  v.  Griffith  et  al. 

The  said  Austin  was  bound  in  law  by  the  notice  which  Hood 
had  of  complainant's  mortgage,  and  it  follows  that  Austin  took 
his  deed  from  Heuston  and  wife,  subject  to  all  the  rights,  both  at 
law  and  in  equity,  of  said  complainant  to  the  land. 

2.  In  order  to  constitute  Austin  a  hona  fide  purchaser  for  a 
valuable  consideration  without  notice,  it  must  be  that  he  has 
actually  paid  the  purchase  money  for  the  property  before  he  had 
notice  of  the  title  of  the  complainant,  and  this  must  be  shown 
by  the  answer  and  proof,  and  Austin  having  failed  to  do,  he  can- 
not be  regarded  as  a  hona  fide  purchaser  without  notice.  18  IlL 
E.,  346,  Broivn  et  al,  v.  Welch;  10  Peters  R.,  210,  211,  Brown  v. 
Ohilds. 

Messrs.  Wood  &  Long,  attorneys  for  defendant  in  error. 

1.  The  oral  testimony  of  Samuel  Heuston  and  the  copy  of  the 
Heuston  mortgage,  and  of  the  deed  to  Austin,  are  no  part  of  the 
record,  not  being  contained  in  a  bill  of  exceptions,  in  a  certificate 
of  the  Judge,  or  in  Master's  report.  White  v.  Morrison  et  al., 
11  111.  364. 

2.  Austin  was  not  bound  by  any  notice  of  the  mortgage  to 
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Kiser,  because  the  latter  told  Hood  that  he  had  agreed  to  release 
it,  and  it  was  not  necessary  to  execute  a  formal  release,  because  it 
had  never  been  recorded.  Austin  made  diligent  examination 
of  the  record  besides.  Heuston  swore,  upon  the  trial,  the  same 
as  in  his  answer,  that  he  took  the  mortgage  from  the  files  by 
express  authority  from  Kiser,  and  the  latter  ought  now  to  be 
estopped  from  asserting  any  rights  under  it.  Baker  v.  Pratt^ 
15  111.  568;  Bowlan  v.  Co.  Peoria,  15  111.  543. 

3.  Both  mortgages  were  in  the  justice's  hands  when  the  deed 
was  made  to   Austin  under  the  agreement,  too,  of  Kiser, 

that  he  was  to  take  the  new  mortgage  on  tlie  Heuston  farm.  ["^256] 
He  should  therefore  be  compelled,  since  other  rights  have 
intervened,  to  rely  upon  that  mortgage. 

4.  This  is  a  case  where  there  can  be  no  suspicion  raised  that 
Austin  was  not  a  hona  fide  purchaser.  This  was  a  part  of  a 
school  section,  and  the  trustees,  whom  Hood  represented,  held  a 
first  mortgage  to  the  school  fund  of  $800,  nearly  what  the  land 
was  worth.  As  Heuston  is  unable  to  pay  it,  they  make  this 
mutual  agreement  that  Kiser  shall  take  other  security  and  give 
up  his  mortgage.  The  trustees  have  a  chance  to  sell  the  land  to 
Austin  for  a  thousand  dollars,  which  is  the  consideration  in  the 
Heuston  deed,  and,  to  save  the  making  of  one  conveyance,  they 
have  Heuston  convey  direct  to  Austin;  and  there  can  be  no  pre- 
tence raised,  having  any  just  foundation,  that  it  was  not  a  straight- 
forward hona  fide  sale  to  Heuston.  For  these  reasons  the  decree 
should  be  affirmed. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  suit  in  chancery,  commenced  by  Kiser  to  foreclose 
a  mortgage  executed  by  Samuel  Heuston  and  Eliza  Heuston,  his 
wife.  Defendant,  Austin,  set  up,  by  his  answer  as  a  defense, 
that  he  was,  after  the  execution  of  the  mortgage,  an  innocent 
purchaser  of  the  mortgaged  premises,  without  notice,  and  for  a 
valuable  consideration.  Heuston,  by  his  answer,  admits  the 
execution  of  the  note  and  mortgage,  and  that  the  money  had  not 
been  paid,  but  sets  up  and  relies  upon  the  release  of  the  mort- 
gage under  an  agreement  of  the  parties  interested.  The  oath  of 
the  parties  is  waived  to  their  answers  by  the  bill.  On  a  hearing 
in  the  court  below,  relief  was  denied  and  the  bill  dismissed. 

It  appears  from  the  evidence  that  Heuston  and  wife  executed 
a  mortgage  on  the  premises  in  controversy  to  Kiser,  on  the  25th 
day  of  November,  1857,  and  filed  it  for  record  in  the  proper 
office  on  the  same  day.  That  Heuston  and  wife  executed 
a  deed  for  the  same  premises  to  Austin  oii  the  17th  day  of  [^257] 
December  following,  which  was  filed  for  record  on  the  11th 
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day  of  January,  1858.  It  also  appears,  from  the  evidence,  that 
at  the  time  Henston  and  wife  executed  the  deed  to  Austin, 
Heuston  had  repossessed  himself  of  the  mortgage  executed  to 
Kiser,  having  withdrawn  the  same  from  the  recorder's  office 
before  it  was  spread  upon  the  record,  and  cancelled  the  recorder's 
file  mark,  as  he  claims,  with  the  consent  of  Kiser.  He  after- 
wards obtained  possession  of  his  mortgage  and  had  it  recorded  on 
the  2d  day  of  April,  1858.  The  evidence,  we  think,  shows  that 
the  mortgage  to  Kiser  was  withdrawn  from  the  recorder's  office 
with  his  consent,  and  with  the  agreement  that  he  was  to  take  a 
new  mortgage  on  other  land  to  secure  his  debt.  This  is  testified 
to  by  both  Hood,  who  acted  as  Austin's  agent  in  purchasing  the 
land,  and  by  Heuston,  who,  in  pursuance  of  the  agreement, 
executed  the  new  mortgage  and  left  it  with  Messer,  before  whom 
it  had  been  acknowledged,  to  be  delivered  to  Kiser,  if  he  preferred 
it  to  the  first  mortgage.  Hood  had  the  record  examined  before 
he  purchased  for  Austin,  and  found  no  mortgage  to  Kiser  on 
record. 

It  is,  however,  insisted  that  Austin  had  notice  of  Kiser's  mort- 
gage through  his  agent.  Hood,  before  he  purchased.  Heuston 
says  that  Hood  was  informed  that  the  mortgage  to  Kiser  had 
been  filed  for  record  when  he  took  the  deed  to  Austin.  Hood 
states  that  Heuston  informed  him  that  Kiser  held  the  mortgage, 
but  was  willing  to  release  it  and  take  a  mortgage  on  his  home 
farm.  That  he  saw  Kiser,  who  informed  him  that  he  had  agreed 
to  release  the  mortgage  and  take  a  new  one  on  the  home  farm  to 
secure  his  debt.  It  also  appears  that  the  mortgage  on  tlie  farm 
was  executed,  but  was  not  accepted  by  Kiser. 

There  can  be  but  little  doubt  that  much,  if  not  all,  of  this  diffi- 
culty has  originated  from  the  Recorder's  violation  of  his  duty  in 
permitting  the  mortgage  to  be  withdrawn  before  it  was  spread 
upon  the  records.  After  receiving  and  filing  a  deed  for  record, 
it,  in  contemplation  of  law,  is  recorded  and  becomes  notice 
[^"258J  to  the  world,  and  before  he  has  copied  it  into  his  record 
books,  to  permit  it  to  be  withdrawn  by  the  maker,  places 
it  in  his  power  to  commit  the  grossest  frauds  upon  innocent 
purchasers  or  subsequent  incumbrancers.  In  this  case  Heuston 
properly  gave  notice  to  the  purchaser,  but  if  the  instrument  had 
been  spread  upon  the  record  the  purchase  would  not  have  been 
con&umrnated  until  Kiser  had  executed  a  release,  and  this  contro- 
versy would  have  been  avoided. 

From  the  evidence,  we  are -of  the  opinion  that  Kiser  was  bound 
to  carry  out  his  agreement  with  Hood  to  accept  the  new  security 
and  to  release  the  first  mortgage,  if  the  purchase  was  made  on 
the  faith  of  that  agreement.     He  had  no  right  to  hold  out  hopes 
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and  ci-eate  expectations  which  would  mislead  purchasers.  He 
had  no  right  to  induce  Hood  to  consummate  the  purchase  under 
the  belief  that  he  would  make  good  his  agreement  to  release  this 
incumbrance,  and  then  insist  upon  its  enforcement.  It  is,  how- 
ever, said  that  the  agreement  by  Kiser  to  release  his  mortgage 
was  conditional.  Heuston  says  it  was,  and  Hood  testifies  that 
he  was  to  release  if  Heuston  would  execute  a  mortgage  on  his 
home  farm.  The  evidence  shows  that  this  condition  was  com- 
plied with,  as  Heuston  and  wife  executed  and  tendered  such  a 
mortgage.  Hood  and  Heuston  did  all  they  could  to  have  the 
condition  performed,  and  Kiser  alone  prevented  the  mortgage 
from  becoming  operative,  by  refusing  its  acceptance.  We  think 
that  there  was  a  sufficient  performance  of  the  condition  to  compel 
Kiser  to  release  the  mortgage,  or  to  estop  him  from  asserting  any 
rights  under  it  as  to  Austin. 

J3ut  Austin  failed  to  make  out  his  defense  in  not  showing  that 
he  was  a  purchaser  for  a  valuable  consideration.  If  he  was  a 
mere  volunteer,  and  paid,  or  became  liable  for  nothing,  as  a  con- 
sideration for  the  conveyance,  then  he  has  not  suffered,  nor  can 
he  suffer  any  loss.  If  he  paid  a  consideration  for  the  purchase 
of  the  land  he  should  have  shown  it,  and  what  sum  was  paid. 
The  fact  was  referred  to  in  argument  that  he  had  satisfied, 
or  became  liable  to  satisfy,  a  mortgage  on  the  land  to  the  P259] 
school  fund  of  the  township  for  eight  hundred  dollars,  as 
the  consideration,  either  in  whole  or  in  part.  If  this  is  true, 
then  there  was  a  sufficient  consideration  to  support  the  purchase 
and  to  protect  him  in  his  purchase.  But  the  evidence  fails  to 
show  that  such  was  the  fact.  If  no  sufficient  consideration  was 
paid  to  support  the  purchase,  Austin  has  no  right  to  prevent 
plaintiff  in  error  from  foreclosing  his  mortgage.  For  the  want 
of  such  proof  the  decree  of  the  court  below  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Decree  reversed. 


WASHINaTON   "WeAE 
V. 

John  Killeen. 

1.  Appeal  bond — when  insufficient,  court  must  enter  a  rule  for -filing  another. 
On  appeal  from  a  justice  of  the  peace  to  the  Circuit  Court,  if  the  appeal  bond 
filed  in  the  cause  be  adjudged  informal,  or  otherwise  insufficient,  it  is  the 
imperative  duty  of  the  court  to  enter  a  rule  against  the  appellant  tliat  unless 
he  file  a  sufficient  bond  by  a  day  to  be  named  in  the  rule,  the  appeal  will  be 
dismissed. 
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2.  Same — when  adjudged  insufficient,  such  rule  to  he  entered  without  motion. 
A  motion  is  not  necessary  for  leave  to  file  a  new  bond  when  the  first  is  adjudged 
informal,  or  otherwise  insufficient,  but  it  is  the  duty  of  the  court  to  enter  the 
rule  indicated  against  the  appellant. 

8.  Same — notice — the  entry  of  the  rule  for  a  new  bond  sufficient  notice  to  appel- 
lant. A  rule  upon  the  appellant  to  file  a  sufficient  bond  by  a  given  day  is  a 
sufficient  notice  to  him  to  comply  therewith,  and  if  he  disobey,  then  is  the 
time  for  the  court  to  act  summarily  by  dismissing  the  appeal. 

Appeal  from  the  Circuit  Court  of  the  County  of  Peoria-;  the 
Hon.  Maeion  Williamson,  Judge,  presiding. 

[■^260]  This  suit  was  originally  commenced  by  the  appellee, 
John  Killeen,  against  the  appellant,  Washington  Wear, 
before  J.  Blanchard,  a  police  magistrate  for  Peoria  County,  and 
judgment  rendered  against  the  latter  September  22,  1864,  for 
|82.25.  Wear  took  an  appeal  to  the  Circuit  Court,  and  at  a 
special  term  of  said  court,  held  in  December,  1864,  to-wit:  on  the 
19th  day  of  December,  of  that  year,  Killeen,  the  appellee,  entered 
a  motion  to  dismiss  the  appeal  for  reasons  on  tile,  and  on  the 
20th  December,  1864,  no  resistance  being  then  made,  said  motion 
was  heard  and  an  order  entered  sustaining  the  same,  and  direct- 
ing that  a  procedendo  issue  to  the  magistrate  before  whom  the 
cause  was  appealed,  directing  him  to  proceed  as  though  an  appeal 
had  never  been  taken  and  judgment  for  costs  entered  against 
Wear.  On  the  22d  of  December,  1864,  Wear,  by  his  attorneys, 
entered  a  motion  to  set  aside  the  order  of  court  dismissing  the 
appeal,  and  a  cross-motion  for  leave  to  file  a  better  appeal  bond, 
and  to  reinstate  the  cause  on  the  docket,  and  on  the  23d  of 
December,  of  the  same  year,  said  motion  and  cross-motion  were 
overruled,  to  which  decision  the  appellant  excepted,  and  prayed 
an  appeal  to  this  court. 

Messrs.  Coopek  and  Moss,  attorneys  for  appellant. 

Cited  statute  in  relation  to  Justices  of  the  Peace  and  Consta- 
bles. Sec.  15,  Chap.  59,  Purp.  Stat.  1,  672,  which  provides 
that  a  party  appealing  shall  not  be  prejudiced  by  reason  of  the 
insufficiency  of  the  appeal  bond,  if  he  will,  in  a  reasonable  time, 
to  be  fixed  by  the  court,  execute  and  file  a  sufficient  bond. 

Messrs.  CBmen  and  Ckatty,  attorneys  for  appellee. 

The  appeal  was  dismissed  by  the  Circuit  Court  for  the  reason 
that  there  were  no  seals  to  the  appeal  bond.     The  dismissal  w^as 

proper. 
[*261]      1.     Because  neither  was  there  resistance  made  to  the 
motion  at  the  time  it  was  called  and  disposed  of,  nor  any 
motion  then  made  for  leave  to  file  a  new  and  sufficient  bond. 
Fuller  V.  Hudson,  26  111.  443. 
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2.  Because  such  a  motion  is  addressed  to  tlie  discretion  of  the 
court,  and  not  subject  to  review  on  appeal.  Bolton  v.  McKinney, 
22  in.  294;  Rich  v.  Hathaway,  18  111.  549;  Greenleaf  v.  Boe, 
17  111.  474;  City  of  Chicago  v.  Adams,  24  111.  493. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court: 

The  question  presented  by  this  record  is  one  of  practice  in 
cases  brought  to  the  Circuit  Court  by  appeal  from  a  Justice  of 
the  Peace. 

Section  65  of  Ch.  59  Title,  "Justices  and  Constables,"  provides, 
if  upon  the  trial  of  an}^  appeal,  the  bond  required  to  be  given 
shall  be  adjudged  to  be  informal  or  otherwise  insufficient,  the 
party  who  shall  have  executed  such  bond  shall  in  nowise  be  preju- 
diced by  reason  of  such  informality  or  insufficiency,  provided,  he 
will,  in  a  reasonable  time,  to  be  fixed  by  the  court,  execute  and 
file  a  good  and  sufficient  bond.  (Scates'  Comp.  709.)  The  whole 
spirit  of  this  act  is  of  the  most  liberal  character,  evincing  the 
great  desire  on  the  part  of  the  Legislature  to  sustain  these  domestic 
tribunals  and  their  proceedings,  to  which  such  constant  resort  is 
had  by  our  citizens,  without  regard  to  those  technicalities  which 
not  unfrequently  obstruct  the  course  of  justice.  It  is  very  mani- 
fest, from  the  phraseology  of  this  section,  that  it  was  the  design 
of  the  legislature  a  party  should  not  be  injured  or  deprived  of 
his  status  in  the  Circuit  Court,  when  he  brings  his  case  there  by 
appeal,  by  reason  of  any  omission,  ignorance  or  carelessness  of 
the  magistrate  or  attorney  who  might  prepare  the  required  bond. 
The  statute  is  emphatic  and  imperative,  if  the  bond  shall  be 
adjudged  informal  or  otherwise  insufficient,  the  party  shall  in 
nowise  be  prei;iudiced  thereby,  provided  he  will,  in  a  rea- 
sonable time,  to  be  fixed  by  the  court,  execute  and  file  a  [^262] 
good  and  sufficient  bond.  It  is  evident  more  than  one 
step  has  to  be  taken  by  the  court  before  the  delinquent  party  can 
lose  his  position.  First,  the  court  is  to  adjudge  the  bond  to  be 
informal  or  insufficient;  next,  after  such  adjudication,  the  court 
is  to  fix  a  time  within  which  a  sufficient  bond  shall  be  executed 
and  filed.  It  might  be  the  day  of  the  adjudication,  or  ten  or 
more  days  thereafter;  at  any  rate,  a  day  is  to  be  fixed  by  the 
court  when,  if  the  appellant  is  delinquent,  the  Court  would  be 
authorized  to  dismiss  the  appeal.  To  dismiss  an  appeal  in  the 
first  instance,  on  motion  for  an  alleged  defect  in  the  appeal  bond, 
is  consonant  neither  with  the  letter  nor  spirit  of  the  statute. 

But  this  order  does  not  go  to  the  extent  of  adjudging  the  bond 
insufficient.  The  motion  was  to  dismiss  the  appeal  for  want  of 
a  sufficient  bond,  and  on  this  motion  the  Court  dismissed  the 
appeal,  thus  only  inferentially  deciding  the  bond  defective. 
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The  proper  practice  in  all  snch  cases  is,  after  the  bond  is 
adjudged  informal  or  otherwise  insufficient,  to  enter  a  rule 
against  the  appellant,  that  unless  he  executes  and  files  a  suffi- 
cient bond  by  a  day  to  be  named  in  the  rule,  the  appeal  will  be 
dismissed.  This  would  comply  with  the  spirit  and  object  of  the 
statute.  It  is  imperative  in  the  Court,  without  any  motion  by 
appellant,  whenever  an  appeal  bond  is  adjudged  informal  or 
insufficient,  to  enter  the  rule  we  have  indicated  against  the  appel- 
lant, of  which  he  is  bound  to  take  notice.  This  being  done,  and 
the  rule  disobeyed,  then  is  the  time  for  the  Court  to  act  summa- 
rily by  dismissing  the  appeal. 

The  Court  having  erred  in  dismissing  the  appeal,  without 
entering  such  rule,  or  giving  the  appellant  a  day  on  which  to 
file  a  sufficient  bond,  the  judgment  dismissing  the  appeal  must 
be  reversed,  and  the  cause  remanded  w4th  instructions  to  rein- 
state the  appeal  on  the  docket,  and  fix  a  reasonable  time  within 
which  the  appellant  shall  execute  and  file  a  sufficient  bond. 

Judgment  reversed. 


[*263]  John  Beinkerhoff  et  al, 

V. 

JosEPHus  H.  Everett  et  al. 

1.  Homestead  exemption — minors — abandonment.  It  is  no  abandonment 
of  the  homestead  by  children,  some  of  them  being  minors,  who,  after  the 
death  of  the  father,  are  taken  away  from  the  homestead  to  reside  among  their 
kindred. 

2.  ^A'JsiTS,— premises  may  he  rented  for  henefit  of  children,  the  pa/rejits  having 
died  when  in  its  occfupancy.  The  homestead  occupied  by  the  father  at  the  time 
of  his  death  may  be  rented  by  the  guardian  of  minor  children  for  their  benefit, 
and  this  is  no  abandonment. 

3.  '^ AMR— judgments — sale.  A  sale  of  the  homestead  by  virtue  of  judgments 
obtained  against  the  father,  made  under  executions  issued  after  his  death,  will 
be  set  aside  upon  application  to  a  Court  of  Equity  by  minor  heirs  against  the 
purchaser  and  judgment  creditors. 

4.  Bam:e— personal  occupancy  not  necessary  as  to  widows  and  minors.  Decision 
of  this  Court  in  Walters  against  The  People,  21  111.  178 — that  the  "  occupancy" 
required  by  the  statute  might  be  by  a  tenant  for  the  benefit  of  the  widow  and 
minor  children,  and  that  their  interests  would  be  protected,  as  well  as  her's  is 
aflQrmed. 

5.  Same — what  is  sufficie7it  occupancy.  In  order  to  give  the  statute  in  rela- 
tion to  homesteads  effect,  it  must  be  construed  as  requiring  only  such  occu- 
pancy as  the  condition  and  best  interests  of  the  parties  on  whom  the  homestead 
right  has  devolved,  may  require. 

Writ  of  Erkok  to  the  Circuit  Court  of  the  County  of  Put- 
nam;  the  Hon.  Samuel  L.  Eichmond,  Judge,  presiding. 

On  the  28th  day  of  July,  1864,  the  defendants  in  error  filed 
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their  bill  in  chancery  in  the  Putnam  Circuit  Court,  for  the 
purpose  of  setting  aside  the  sale  of  lot  Ko.  two  in  block  No.  one, 
Front  Street,  in  the  town  of  Hennepin,  belonging  to  one  Jere- 
miah Everett,  at  the  time  of  his  decease,  which  sale  was  made  by 
the  Sheriif  of  said  County,  under  several  judgments  obtained 
against  him,  executions  having  issued  and  sale  made  subse- 
quent to  his  death.  The  bill  charges  that  on  the  5th  of 
March,  1859,  and  from  that  time  "until  the  time  of  his  [^264] 
death,  Everett  was  the  owner  of  said  lot  in  fee  simple,  and  of 
the  dwelling  thereon;  that  said  premises  were  worth  not  exceed- 
ing $1,000;  that  said  premises  were,  on  said  5th  day  of  March, 
and  for  a  long  time  prior  thereto,  occupied  by  said  Everett  as  a 
residence,  he  being  during  all  that  time,  and  up  to  the  time  of 
his  death,  a  householder,  and  having  a  family  and  residing  on 
said  premises  with  his  family  as  a  dwelling  and  homestead,  and 
the  same  continued  to  be  so  occupied  by  him  and  his  family  up 
to  the  time  of  his  death;  that  in  the  lifetime  of  said  Everett 
judgments  were  obtained  against  him  in  favor  of  John  Brinker- 
hoff and  others:  that  subsequent  to  Everett's  death  executions 
were  issued  thereon,  due  notice  having  been  previously  given  to 
the  administrator;  that  Everett  died  on  the  15th  of  July,  1860, 
leaving  no  widow,  but  several  children,  some  of  them  being 
minors;  that  the  sheriff  levied  on  said  lot,  and  on  the  18th  of 
May,  1864,  sold  it  to  Thomas  Dent  for  $726;  that  Dent  pur- 
chased in  trust  for  the  benefit  of  the  judgment  creditors;  that 
none  of  said  judgments  were  rendered  upon  debts  contracted 
prior  to  the  4tli  of  July,  1841,  and  none  for  debts  incurred  for  the 
purchase  of  or  for  improvements  made  upon  said  lot,  and  that 
said  premises  were  a  homestead,  and  not  subject  to  sale  as  against 
the  children.  It  was  further  charged  that  after  the  death  of  said 
Jeremiah,  the  minor  children  were  removed  to  reside  elsewhere 
among  their  kindred,  and  that  said  premises  were  leased  by  their 
guardian  for  the  benefit  of  the  cliildren,  they  having  no  other 
means  of  support.  The  bill  praj^ed  that  the  executions  might  be 
set  aside,  that  the  certificate  of  purchase  delivered  to  Dent 
might  be  cancelled,  and  for  general  relief  On  the  16th  of 
March,  1865,  the  case  being  heard  on  bill,  answer,  replication 
and  proof,  a  decree  was  rendered  in  conformit}^  with  the  prayer 
of  the  bill,  that  the  executions  be  set  aside,  that  the  certificate 
of  purchase  be  surrendered  and  canceled,  and  the  defendants 
perpetually  enjoined  from  selling  said  lot.  To  this  decree 
defendants  excepted. 

Messrs.  Akrington  and  Dent,  for  plaintiffs  in  error.       p2651 

Messrs.  Bangs  and  Shaw,  for  defendants  in  error. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

One  Jeremiah  Everett  died,  July  5th,  1860,  there  being  at  the 
time  certain  judgments  against  him  belonging  to  a  part  of  tlie 
plaintiffs  in  error,  and  rendered  in  a  court  of  record.  He  had 
been  occupying  a  homestead  with  four  minor  children,  of  whom 
three  have  not  yet  attained  their  majority.  On  his  death  the 
minors  being  motherless,  were  placed  by  their  guardian  in  differ- 
ent families,  one  of  them  residing  with  him,  and  the  homestead 
was  rented  for  their  benefit.  About  three  years  after  the  death 
of  their  father,  executions  were  sued  out  on  the  judgments  and 
levied  on  the  homestead,  and  it  was  sold.  The  heirs  filed  their 
bill  against  the  purchaser  and  judgment  creditors,  to  set  the  sale 
aside,  and  the  Court  so  ordered. 

The  point  presented  by  this  case  has  already  been  decided  by 
this  court  in  Waltei's  v.  The  People,  21  111.  178,  and  from  that 
decision  we  have  no  disposition  to  depart.  It  was  there  held 
that  the  "  occupancy "  required  by  the  statute  might  be  by  a 
tenant  for  the  benefit  of  the  widow  and  minor  children,  and  that 
their  interests  would  be  thus  protected  as  well  as  her's.  It  is 
manifest,  that  if  the  statute  were  to  be  construed  as  requiring  a 
personal  occupancy,  it  would,  in  the  case  of  all  young  orphan 
children,  and  indeed  generally  in  regard  to  infants,  be  rendered 
wholly  nugatory.  How  can  girls  or  young  children  who,  having 
lost  both  their  parents,  are  generally  taken  to  the  homes  of  their 
guardians,  or  kindred,  be  expected  to  occupy  a  farm  in  person? 
In  order  to  give  the  statute  effect,  it  must  be  construed  as  requir- 
ing only  such  occupancy  as  the  condition  and  best  interests  of 
the  parties  on  whom  the  homestead  right  has  devolved, 
[■^266]  may  require.  The  Legislature  can  not  be  supposed,  while 
professing  to  legislate  for  the  benefit  of  infants,  to  have 
intended  to  say  to  a  young  child — you  shall  have  the  proceeds  of 
this  farm  during  your  minority  if  you  occupy  it  in  person,  but 
you  shall  not  be  placed  with  your  kindred,  and  let  the  farm  be 
occupied  by  another  in  your  name  and  for  your  use.  This  would 
have  been  mockery.  We  have  no  doubt  that,  at  least  in  this  class 
of  cases,  the  occupancy  may  be  by  a  tenant.  This  is  not  a  case 
of  abandonment,  as  suggested  by  the  counsel  for  the  plaintiffs 
in  error.  Even  if  infants  are  capable  of  abandonment,  the  proof 
in  this  case  shows  the  property  to  have  been  rented  by  the  guar- 
dian for  the  benefit  of  the  minors,  from  which  certainly  no  intent 
to  abandon  can  be  inferred. 

Judgment  affirmed. 
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Hugh  Maher 

V. 

The  City   of   Chicago. 

1.  Corporations — in  what  manner  they  may  he  hound.  Corporations  may 
be  bound  on  implied  contracts,  to  be  deduced  by  inference  from  their  corpo- 
rate acts,  without  either  note,  deed  or  writing. 

2.  A  municipal  corporation,  which  by  its  own  acts  disregards  its  ordi 
nances,  is  estopped  from  afterwards  repudiating  such  acts. 

3.  Where  a  corporation  dealing  with  individuals,  assumes  powers  upon 
which  the  validity  of  its  acts  depends,  and  subsequently  it  turns  out  that  it 
does  not  possess  the  specific  powers  relied  on,  it  is  not  thereb}'  excused  from 
performance  of  its  obligations,  if  they  can  be  performed  through  the  agency 
of  other  powers  it  does  possess. 

4.  Evidence — statements — res  gestae.  The  statements  of  oflScials  made 
during  the  prosecution  of  work  for  a  corporation,  to  persons  engaged  upon 
it,  are  a  part  of  the  res  gestce,  and  admissible  as  showing  the  manner  and 
circumstances  under  which  the  work  was  begun  and  prosecuted. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  County.   [*267] 

The  opinion  states  the  case. 

Messrs.  D.  C.  and  I.  J.  Nichols,  for  the  plaintiff  in  error. 

Messrs.  Scammon,  McCagg  and  Fuller,  for  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff  in 
error  against  the  City  of  Chicago,  for  labor  performed  by  the 
former  in  deepening  and  widening  the  Chicago  river,  under  the 
following  circumstances:  On  the  5th  of  February,  1855,  the 
Common  Council  condemned,  for  the  improvement  of  the  river, 
certain  real  estate  situate  on  its  banks,  and,  amongst  others,  a 
portion  of  two  lots  belonging  to  the  plaintiff  in  error.  At  the 
same  time  the  Council  appointed  a  committee  to  assess  the  ben- 
efits and  damages  to  the  respective  owners  for  the  property  con- 
demned. On  the  9th  of  April,  1855,  the  committee  reported, 
and  their  report  was  confirmed.  As  to  the  lots  owned  by  the 
plaintiff  in  error,  the  damages  for  the  portion  condemned  were 
assessed  as  equal  to  the  increased  value  of  what  remained.  As 
to  lots  condemned  belonging  to  other  persons,  in  some  instances 
the  damages  were  assessed  as  greater  than  the  benefits,  and  in 
others  the  benefits  as  greater  than  the  damages.  In  the  former 
case  the  City  paid  the  excess,  and  in  the  latter  it  issued  a  war- 
rant to  its  Collector,  and  collected  the  excess  from  the  respective 
owners  of  the  lots.  The  amount  thus  paid  to  the  City  was  over 
two  thousand  dollars.  Soon  after  this  action  on  the  part  of  the 
City,  the  plaintiff  in  error  commenced  dredging  the  river  in 
front   of  his  lots,  and  during  the  years  1855,  1856  and  1857, 
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expended  a  large  sum  of  money  upon  this  work,  the  greater  part, 
amounting  to  over  $3,500,  being  expended  during  the  first 
[■^268]  year.  The  labor  was  performed  under  contracts  made  by 
the  plaintiff  in  error,  and  he  paid  for  it,  but  it  is  clearly 
proven,  and  indeed  not  denied,  that  this  was  in  pursuance  of  an 
understanding  between  the  plaintiff  in  error  and  the  Mayor  of 
the  City,  and  the  committee  of  the  Common  Council  on  Harbors 
and  Bridges,  that  the  plaintiff  was  to  be  reimbursed  the  amount  ^ 
of  his  advances  when  an  assessment  should  be  made  and  col- 
lected for  paying  the  expenses  of  the  improvement.  While  the 
work  was  being  done  by  the  plaintiff  in  error,  it  was  supervised 
by  the  City  Superintendent  of  Public  Works,  and  after  its  com- 
pletion it  was  measured  by  the  City  Surveyor.  .  It  was  also  done 
under  profiles  furnished  by  the  City  Superintendent. 

Besides  what  has  been  stated,  however,  there  was  no  formal 
official  action  on  the  part  of  the  City  Council  for  the  completion 
of  this  improvement,  until  ISTovember,  1865,  when  the  City 
Superintendent  made  a  report  to  that  body,  calling  their  atten- 
tion to  the  subject,  and  stating  that  the  surveys  made  under  his 
direction  showed  the  quantity  of  earth  to  be  removed,  to  be 
154,000  cubic  yards,  and  the  expense  to  be  $43,431.60.  In  the 
profiles  and  estimates  which  accompanied  this  report,  nine 
thousand  one  hundred  cubic  yards  of  dredging  are  stated  to 
have  been  already  done  by  the  plaintiff'  in  error,  and  are  included 
in  said  estimate  of  quantity  and  expense.  On  the  receipt  of  this 
report  the  City  Council  passed  an  order  directing  the  work  to  be 
completed,  and  assessing  the  sum  above  named  upon  property 
deemed  to  be  .benefited  thereby.  It  also  appointed  Commission- 
ers to  make  the  special  assessment.  The  assessment  was  made, 
and  on  the  23d  of  March,  1857,  it  was  confirmed  by  the  City 
Council,  and  on  the  16th  of  April,  a  warrant  was  issued  for  its 
collection.  A  portion  only  of  the  assessment  having  been  paid, 
the  City,  in  April,  1857,  obtained  a  judgment  in  the  Common 
Pleas  Court  of  Cook  County,  for  the  residue,  which  judgment 
was  afterwards  reversed  in  this  Court  in  the  case  of  Wright  v. 
City  of  Chicago,  20  111.  252,  it  being  there  held  that  the 
[*269]  City  had  no  power,  under  its  charter,  to  make  a  special 
assessment  for  the  purpose  of  deepening  the  river.  The 
City  having  thus  failed  to  derive  the  means  of  payment  from  the 
source  whence  they  were  expected,  has  refused  to  pay  plaintiff 
in  error  for  the  work  done  by  him. 

It  should  be  farther  stated  that  in  May,  1857,  the  City  entered 
into  a  contract  with  certain  parties  named  Chapin,  Eastman  and 
Fox,  to  do  the  dredging  not  yet  done,  at  a  certain-sum  per  cubic 
yard,  and  it  was  expressly  stipulated  in  said  contract,  that  they 
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should  not  require  payment  until  the  means  to  make  it  should 
be  collected  from  the  special  assessment,  which  the  City  agreed 
to  "  make,  levy,  and  collect,  with  due  diligence."  In  1862,  the 
special  assessment  having  become  impracticable  under  the  decis- 
ion of  this  Court,  the  City  settled  with  Chapin,  Eastman  and 
Fox,  paying  them  the  sum  due,  amounting  to  nearly  thirty-four 
thousand  dollars.  In  settling  with  them  the  City  deducted  from 
the  total  amount  of  earth  excavated,  the  quantity  taken  out  by 
tlie  plaintiff  in  error  and  one  other  party,  and  paid  Chapin, 
Eastman  and  Fox,  for  the  residue.  Of  the  special  assessment 
above  referred  to,  the  sum  of  thirty- two  hundred  dollars  was 
assessed  against  the  lots  of  the  plaintiff  in  error.  This  assess- 
ment he  never  paid.  His  lots,  however,  have,  of  course,  con- 
tributed their  share  of  the  -monej^  paid  Chapin,  Eastman  and 
Fox,  out  of  the  general  revenue  of  the  City. 

From  tliis  recital  of  the  facts,  it  appears  that  the  plaintiff  has 
performed  work  wliich  enured  to  the  benefit  of  the  City,  and 
which  the  City,  by  the  condemnation  of  the  lots,  was  under 
obligation  to  perform;  that  this  work  was  commenced  and  car- 
ried forward  under  a  clear  understanding  with  those  City  officials 
who  ordinarily  have  charge  of  this  department  of  the  City  affairs; 
that  the  plaintiff'  was  to  be  paid  by  the  City  out  of  a  fund  to  be 
raised  by  a  special  assessment;  that  the  work  was  supervised  by 
the  City  Superintendent  during  its  progress;  and  that 
it  was  finally  reported  in  the  City  Council,  approved,  and  p270] 
appropriated  hj  that  body,  and  an  order  passed  levying  a 
special  tax  for  its  payment.  Under  these  circumstances,  on  what 
ground  can  the  City  deny  its  liability? 

The  counsel  for  the  defendant  in  eri'or  insist,  in  the  first  place, 
that  the  plaintiff'  must  be  presumed  to  have  done  the  work  for 
his  own  benefit,  as  he  did  it  before  the  City  Council  directly 
ordered  it  to  be  done,  or  authorized  it  to  be  contracted.  If  he 
had  done  it  before  the  City  had  taken  its  action  of  February  and 
April,  1855,  condemning  a  portion  of  his  and  other  lots  for  this 
improvement,  and  assessing  the  benefits  and  damages  therefor, 
and  if  there  had  been  no  understanding  with  the  Mayor  and 
other  City  officials  as  to  his  payment,  this  view  might  be  taken 
with  great  propriety.  The  case  would  then  be  not  unlike  that 
of  Fease  v.  City  of  Chicago^  21  111.  500,  cited  by  defendant's 
counsel.  But  in  tlie  actual  facts  there  is  no  similarity,  and  the 
circumstances  above  referred  to  rebut  all  idea  that  this  was  a  pri- 
vate enterprise  executed  by  the  plaintifi'  for  his  own  benefit,  or 
intended  as  a  gratuity  to  the  public. 

It  is  true  there  was  no  express  contract  made  in  a  form  which 
would,  of  itself,  be  obligatory  upon  the  City.     But  after  the  work 
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was  done,  under  the  circumstances,  and  with  the  understanding 
already  mentioned,  the  Superintendent  of  Public  Works  made 
his  report  of  November,  1856.  In  that  report,  or  in  the  papers 
which  accompanied  it,  the  amount  of  work  done  by  the  plaintiff 
was  stated,  and  thereupon  the  Council  passed  an  order  directing 
a  special  assessment,  for  the  purpose,  among  others,  of  paying 
for  this  identical  work.  They  appointed  Commissioners  to  make 
the  assessment,  and  when  their  report  came  in,  they  approved  it, 
issued  a  warrant  to  collect  the  money,  and  actually  did  collect  a 
small  portion.  It  is  this  action  of  the  Council  that  fixes,  in  our 
opinion,  the  liability  of  the  City.  Whatever  might  havt;  been 
its  position,  in  regard  to  the  plaintiff's  claim,  but  for  this  action, 
these  proceedings  place  it  beyond  controversy.  Unless  we  assume 
that  the  Council  issued  its  warrant  to  compel  the  payment 
P2T1]  of  money  under  pretence  of  liquidating  a  liability  which 
they  intended  afterwards  to  deny,  an  assumption  we  would 
by  no  means  make,  then  we  must  regard  it  as  settled  that  that 
body,  by  a  deliberate  official  act,  appropriated  the  plain  tiff* 's  work, 
and  acknowledged  it  to  create  a  valid  debt  against  the  City.  To 
hold  otherwise  would  be  to  hold,  that  the  Council  was  endeavor- 
ing to  raise  money,  by  a  compulsory  process,  upon  pretences  that 
were  false.  The  action  of  the  Mayor  and  other  officials  may  not 
have  bound  the  Council,  but  by  this  proceeding  it  recognized 
and  ratified  that  action,  and  deliberately  bound  itself.  It  placed 
itself  in  the  same  position  that  it  would  have  occupied  if  it  had 
in  the  first  instance  expressly  authorized  the  Mayor  to  hire  the 
plaintiff  to  do  the  work,  and  to  promise  him  payment  out  of  a 
fund  which  it  would  undertake  to  collect  by  a  special  assessment. 
It  furnished  conclusive  evidence  of  the  existence  of  a  state  of 
facts,  from  which  the  law  implies  a  contract  as  obligatory  as  if  it 
had  been  express. 

"  If,"  said  this  Court,  in  De  Wolf  v.  City  of  Chicago,  26  111. 
446,  "  one  sees  another  doing  work  for  him  beneficial  in  its 
nature,  and,  by  his  agent,  overlooks  the  work  as  it  progresses, 
and  does  not  interfere  to  forbid  it,  the  work  itself  being  necessary 
and  useful,  and  appropriates  the  work  to  his  own  use,  he  might 
be  liable,  on  an  implied  promise,  to  pay  the  value  of  the  work." 
Chancellor  Kent  says,  in  the  second  volume  of  his  Commentaries, 
page  291,  "  that  corporations  can  be  bound  on  implied  contracts, 
to  be  deduced  by  inference  from  corporate  acts,  without  either  a 
vote,  deed  or  writing,  is  a  doctrine  generally  established  in  the 
Courts  of  the  several  States  with  great  clearness  and  solidity  of 
argument."  We  do  not  understand  the  counsel  ,for  the  City  as 
denying  these  principles  to  be  correct  legal  j^ropositions. 

The  defendant  in  error  also  relies  on  a  provision  of  the  City 
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Ordinances  which  forbids  any  improvement,  "the  expense  of 
which  is  to  be  defrayed  by  a  special  assessment,"  to  be  made,  or 
contracted  for  by  an  officer  of  the  City,  until  fifty  per  cent,  of 
the  costs  has  been  paid  into  the  City  Treasury,  and  a 
certificate  obtained  from  the  Treasurer  to  that  efiect  and  [^272] 
filed  with  the  City  Clerk.  It  might  be  sufficient  to  say 
that  this  is  not  a  question  of  special  assessment,  this  Court  having 
decided  that  the  improvement  could  not  be  paid  for  in  that  mode, 
although  it  was  originally  so  intended  by  the  Council.  But  a 
still  more  satisfactory  answer  is  to  be  found  in  the  maxim  ''  cujus 
est  instituere  ejus  est  dbrogareP  The  power  that  bound  can 
loose.  These  ordinances  were  intended  as  rules  of  procedure,  to 
restrain  inconsiderate  action  on  the  part  of  the  City  officers. 
But  certainly  if  the  same  body  which  passed  this  ordinance 
chooses  to  disregard  it,  and  directs  a  contract  to  be  made  inde- 
pendently of  its  provisions,  it  cannot  be  permitted  afterwards  to 
repudiate  its  own  acts,  because  this  ordinance  was  not  observed. 
The  same  rule  would  apply  where,  as  in  this  instance,  it  makes 
an  order  directly  recognizing  and  sanctioning  a  contract,  express 
or  implied,  that  has  been  made  by  its  officers  in  disregard  of  this 
ordinance. 

It  is  also  urged  that  the  plaintiff  should  not  be  permitted  to 
recover  without  payment  of  the  special  assessment  of  $8,200 
upon  his  lots.  But  the  court  has  held  that  the  city  had  no  power 
to  make  such  assessment;  and  that  b^ing  the  case,  it  is  difficult 
to  see  why  the  plaintiff  should  pay  it. 

It  is  finally  insisted  that  there  was  an  implied  contract;  it  was 
that  the  work  should  be  paid  for  out  of  the  proceeds  of  the  special 
assessment  which  it  was  intended  should  be  levied,  and  that 
assessment  having  failed,  the  city  was  under  no  obligation  to  pay. 
It  was  undoubtedly  the  understanding  between  the  plaintiff  and 
the  city  officials  that  he  should  be  paid  out  of  a  fund  thus  to  be 
raised,  in  the  same  way  that  an  express  provision  to  that  effect 
was  inserted  in  the  contract  made  with  Chapin,  Eastman  and 
Fox.  But,  as  in  that  contract  there  was  also  a  provision  that  the 
city  should  make  and  collect  the  assessment  with  due  diligence, 
which  imposed  upon  the  city  the  obligation  of  paying  out  of  its 
general  revenue  if  it  failed  to  collect  the  special  assessment,  so 
when  the  council  recognized  and  assumed  the  debt  to  the  plaintiff 
by  ir.cluding  it  in  its  special  assessment,  the  existence  of 
the  debt  itself  was  established,  and  there  was  an  implied  p273] 
obligation  to  discharge  it  in  some  other  mode  if  the  special 
assessment  failed.  The  council,  in  ratifying  the  acts  of  its 
officers,  assumed  the  collection  of  a  fund  in  a  particular  mode,  and 
must  be  considered  as  guaranteeing  that  it  possessed  the  requisite 
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power.  If  a  municipal  corporation,  in  dealing  with  individuals, 
assumes  that  it  possesses  certain  corporate  powers,  upon  which 
the  validity  of  its  acts  depends,  and  it  turns  out  that  it  does  not 
possess  the  specific  powers  relied  on,  it  is  not  thereby  excused 
from  the  performance  of  its  obligations,  if  they  can  be  performed 
through  the  agency  of  other  powers  that  it  does  possess.  Here 
was  a  recognized  debt.  It  was  expected  by  all  parties  that  it 
would  be  paid  out  of  a  particular  fund,  which  fund  the  debtor 
undertook  to  raise.  He  has  failed  in  this,  but  the  debt  remains; 
and  the  debtor,  having  other  property  equally  liable  tor  its  pay- 
ment, must  discharge  it  from  that  property.  In  the  contract 
with  Chapin,  Eastman  and  Fox  there  was  a  special  provision  that 
they  would  not  require  payment  until  the  means  should  be  raised 
from  a  special  assessment.  Yet  this  failing,  the  city  properly 
paid  their  claim  from  other  sources;  and  we  are  unable  to  per- 
ceive any  legal  or  moral  difference  between  their  position  and 
that  of  the  plaintiff,  except  that  in  the  one  case  the  contract  was 
express,  and  in  the  other  it  was  implied.  Of  course  w^hat  the 
city  did  with  other  persons  is  wholly  immaterial  in  this  case, 
except  so  far  as  it  shows  the  construction  placed  by  the  city  itself 
on  a  similar  contract  connected  with  this  same  improvement. 

The  counsel  for  the  city  contend  that  the  statements  of  the 
city  officials  were  improperly  received  as  evidence.  These  state- 
ments were  made  at  the  commencement  and  during  the  progress 
of  the  work  to  persons  engaged  upon  it,  and  are  admissible  as 
showing  the  manner  and  circumstances  under  which  it  was  begun 
and  prosecuted.     They  are  part  of  the  res  gestae. 

We  are  of  opinion  that  the  record  discloses  a  state  of 
['^274]  facts  from  which  the  law  implies  a  contract  on  the  part 
of  the  city  to  pay  for  the  value  of  the  labor  performed. 

Reversed  and  remanded 


CiTT  OF  Chicago 

Benjamin  F.  Quimby. 

1.  Board  op  Trade  of  Chicago.  The  act  of  the  Legislature  of  1859, 
■which  conferred  upon  the  Board  of  Trade  power  to  regulate  the  inspection  of 
flour,  &c.,  limited  to  the  extent  of  such  authority  the  power  of  the  city  in  such 
matters  conferred  by  the  act  of  1857;  and  tlie  consolidated  charter  of  the  city, 
adopted  in  1863,  was  only  a  compilation  and  amendment  of  its  cliarter.  There 
is  no  conflict  in  these  charters,  and  no  repeal  of  the  powers  delegated  to  the 
Board  of  Trade. 

2.  Statutes  —  repeal  thereof.  A  repeal  by  implication  only  takes  place 
when  the  provisions  of  two  enactments  are  repugnant ;  and  whenever  a  reason- 
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able  construction  can  be  given,  by  which  both  acts  may  stand,  it  will  be 
adopted. 

3.  Board  of  Trade —  its  power  to  impose  fines.  The  ordinance  of  August 
24th,  186:3,  is  repugnant  to  the  charter  of  the  city,  which  limits  its  power  to 
impose  fines  to  one  hundred  dollars;  beyond  this  sum  it  is  inoperative. 

4.  Jurisdiction  op  Justices  of  the  Peace.  Under  this  ordinance  a 
justice  of  the  peace  has  jurisdiction. 

Writ  of  Errok  to  the  Circuit  Court  of  Cook  County. 

This  was  an  action  of  debt  brought  by  the  appellant  against 
the  appellee  to  recover  the  penalty  for  the  violation  of  a  city 
ordinance,  which  required  every  person  or  business  firm  bringing 
to  or  receiving  Hour  at  the  Chicago  market,  to  have  the  same 
inspected  by  the  "City  Flour  Inspector,"  if  so  desired  by  the 
buyer,  under  a  penalty  of  five  dollars  for  each  barrel  sold  without 
inspection. 

The  charter  of  Chicago,  empowered  the  city  to  regulate  p2T5] 
the  inspection  of  flour,  &c.,  and  appoint  inspectors,  and 
the  charter  of  the  Board  of  Trade  likewise  delegated  to  that  body 
similar  authority.  The  defendant  was  a  member  of  the  Board 
of  Trade,  and  sold  to  one  Stewart,  who  was  also  a  member  of  that 
bod}^,  two  hundred  barrels  of  flour.  Stewart  requested  an  inspec- 
tion of  the  flour,  which  defendant  by  agreement  with  him,  pro- 
cured to  be  done  by  the  Inspector  appointed  by  the  Board  of 
Trade,  and  thereupon  delivered  the  flour. 

Upon  the  trial  in  the  Police  Court,  judgment  was  entered  for 
a  fine  of  one  hundred  dollars  and  costs  of  suit  against  the  defend- 
ant, from  which,  the  defendant  appealed  to  the  Circuit  Court, 
which  court,  a  jury  being  waived,  found  the  issues  for  the  defend- 
ant and  entered  a  judgment  for  costs  in  his  favor,  whereupon, 
the  plaintifi"  in  error  prosecutes  his  writ  of  error  to  this  court. 

Mr.  Francis  Adams  and  Melville  W.  Fuller,  for  plain tiif  in 
error. 

Messrs.  Arrington  and  Dent,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  record  presents  the  question  whether  a  member  of  the 
Board  of  Trade  is  liable  to  the  penalty  fixed  for  the  violation  of 
the  city  ordinance,  who  sells  flour  inspected  by  tihe  officer  ap- 
pointed by  the  Board  of  Trade  for  that  purpose.  The  charter  of 
that  body,  by  the  tenth  section,  declares  that  the  "  said  corpora- 
tion shall  have  power  to  appoint  one  or  more  persons,  as  they 
may  see  fit,  to  examine,  weigh,  measure,  gauge  or  inspect  flour, 
grain,  provisions,  liquors,  lumber,  or  any  other  article  of  produce 
or  traffic  commonly  dealt  in  by  the  members  of  said  corporation, 
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and  tlie  certificate  of  such  person  or  Inspector  as  to  the  quality 
or  quantity  of  such  articles,  or  their  brand  or  mark  upon  it,  or 
upon  any  package  containing  such  article,  shall  be  evi- 
[■^276]  dence  between  the  buyer  and  seller,  of  the  quality,  grade 
or  quantity  of  the  same,  and  shall  be  binding  upon  the 
members  of  said  corporation,  or  others  interested,  and  request- 
ing or  assenting  in  the  employment  of  such  weighers,  measurers, 
gangers  or  inspectors;  nothing  herein  contained,  however,  shall 
compel  the  employment  by  any  one,  of  any  such  appointee." 
(Sess.  1859,  p.  14.)  It  was  under  this  provision  and  by  the 
consent  of  the  parties,  that  this  inspection  was  made. 

The  city  charter  of  Chicago,  which  was  adopted  on  the  13th 
of  February,  1863,  in  the  forty-first  and  forty-second  and  forty- 
third  divisions  of  section  eight,  of  chapter  four,  delegates  the 
power  claimed  by  plaintiff  in  error.  It  empowers  the  city 
authorities  to  regulate  the  inspection  of  flour,  meal,  pork,  beef 
and  other  provisions,  and  salt  sold  in  barrels,  hogsheads  and 
other  packages;  to  regulate  the  inspection  of  whisky  and  other 
liquors,  sold  in  barrels,  hogsheads  and  other  vessels;  to  appoint 
inspectors,  weighers  and  gangers,  and  to  regulate  their  duties, 
and  prescribe  their  fees.  This  seems  to  comprise  the  legislation 
on  the  subject  of  inspections  within  the  city  of  Chicago.  This 
city,  under  this  power,  proceeded  to  adopt  an  ordinance  on  tKe 
24:th  day  of  August  ensuing  the  enactment  of  the  city  charter, 
regulating  the  duties  of  inspector,  and  prescribing  his  fees.  The 
first  section  provides  that  the  Mayor  shall,  with  the  approA^al  of 
the  Common  Council,  biennially  appoint  the  "  City  Flour  Inspec- 
tor." The  ordinance  prescribes  his  duties,  requiring  him  to 
provide  weights,  scales,  &c. 

This  ordinance  was,  however,  amended  in  the  following  Novem- 
ber. The  third  section  of  the  amendment  has  this  provision: 
"  It  shall  be  the  duty  of  every  person,  or  business  firm  bringing 
flour  to  this  market,  and  every  person  or  business  firm  receiving 
flour  on  consignment,  or  in  any  way  dealing  in  flour  at  wholesale 
or  retail,  before  selling  said  flour,  if  its  inspection  be  desired  by 
the  buyer  or  seller  thereof,  to  procure  the  same  to  be  inspected 
by  the  City  Flour  Inspector,  or  his  deputy,  and  such  person, 
business  firm,  or  dealer,  shall  have  the  same  properly  arranged 
so  as  to  be  accessible  for  inspection.  And  term,  inspec- 
[^277]  tion  as  employed  in  this  ordinance,  and  the  ordinance  to 
which  this  is  an  amendment,  shall  be  held  to  embrace  an 
examination  by  an  expert  or  other  person  of  fiour  by  sample  or 
otherwise,  in  order  to  ascertain  the  quality  thereof.  Every  per- 
son, business  firm,  or  dealer  in  flour,  violating  any  of  the  provis- 
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ions  of  this  section  shall  be  fined  in  the  sum  of  five  dollars  for 
each  and  every  barrel  so  sold  without  such  inspection." 

The  Legislature  have  the  power  to  pass  all  laws  necessary  for 
police  regulations.  And  it  may  delegate  many  of  these  powers 
to  cities,  who  alone  derive  the  power  to  require  such  inspections 
from  legislative  enactment.  In  1859,  we  have  seen  that  the 
Legislature  in  creating  the  Board  of  Trade,  conferred  this  power 
upon  that  body,  so  far  as  its  members  were  parties  to  a  sale. 
And  afterwards  the  power  to  appoint  inspectors  and  regulate 
the  inspection  of  flour,  was  given  to  the  city,  but  that  act  was 
only  a  compilation  and  amendment  of  the  city  charter.  This 
power  had  been  conferred  upon  the  city  as  early,  at  least,  as  in 
1857,  and  when  the  General  Assembly  in  1859,  confer  the  power 
upon  the  Board  of  Trade,  so  far  as  the  members  of  that  body 
were  concerned,  they  limited  the  power  of  the  city  to  that  extent. 
Until  after  the  consolidated  charter  of  the  city  was  adopted  in 
1863,  there  was  no  doubt  that  each  body  might  exercise  the  power 
delegated  to  each  respectively.  JSTor  does  it  appear  that  during 
the  four  years  that  each  body  was  exercising  the  power,  during 
all  of  which  time,  in  the  great  City  of  Chicago,  millions  of  dol- 
lars worth,  if  not  of  barrels  of  flour  were  bought  and  sold,  we 
hear  of  no  conflict,  inconvenience  or  embarrassment  having  been 
experienced,  in  the  greatest  grain  and  flour  market  of  the  world. 

From  these  facts,  and  from  the  very  nature  of  these  provis- 
ions, and  their  necessary  practical  workings,  we  can  perceive  no 
conflict  or  repugnancy,  in  these  charters.  In  one  class  of  cases 
the  Board  of  Trade  Inspector  had  the  power  to  act  when 
requested  by  its  members,  by  either  the  buyer  or  seller.  WJiilst, 
if  requested,  the  City  Inspector  had  the  right,  in  all  cases. 
And  when  either  acted,  it  was  final  and  without  appeal  to  [*278] 
the  other.  Their  powers  were  separate  and  distinct,  and 
did  not  conflict  any  more  than  do  the  action  of  the  Inspector  and 
his  deputy.  We  are  therefore  of  the  opinion  that  there  is  not  a 
repeal  of  the  power  conferred  upon  the  Board  of  Trade,  growing 
out  of  a  repugnancy  of  the  provisions  of  the  two  charters.  Nor 
is  there  a  repeal  by  express  language. 

It  is,  however,  insisted  that  as  the  consolidated  charter  of  the 
city  adopted  in  1863,  authorized  the  appointment  of  an  Inspector 
and  the  regulation  of  inspections,  was  exclusive  in  the  city,  and 
that  the  power  granted  to  the  Board  of  Trade,  was  repealed  by 
implication.  Such  a  repeal  only  takes  place  when  the  provisions 
of  the  two  enactments  are  repugnant  in  their  provisions.  But 
in  all  cases  if  a  construction  can  be  reasonably  given  by  which 
both  acts  may  stand,  it  will  be  adopted.  But  when  they  are 
inconsistent,  and  the  provisions  of  but  one  of  the  acts  can  be 
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executed,  we  must  conclude  that  the  Legislature  in  adopting  the 
latter,  designed  to  repeal  the  former. 

We  have  seen  that  these  two  provisions  are  not  repugnant. 
And  the  power  having  been  conferred  on  the  Board  of  Trade, 
whilst  the  power  was  in  other  eases  authorized  to  be  exercised 
by  the  city,  we  can  not  suppose  that  it  was  the  legislative  will, 
by  consolidating  the  city  charter  to  deprive  the  Board  of  Trade 
of  the  right  to  exercise  the  power  conferred  by  their  charter. 
By  consolidating  the  several  acts  constituting  the  city  charter 
into  one  act,  the  power  to  regulate  inspections  was  not  enlarged, 
or  materially  altered,  by  the  revision,  nor  did  the  act  thereby 
acquire  any  additional  force.  It  was  simply  re-enacted,  and 
remained  the  same  as  it  was  previously,  neither  enlarged  no^- 
restricted  in  its  scope. 

This  ordinance  imposes  a  fine  of  five  dollars  a  barrel,  for  each 
violation  of  the  provisions  of  the  ordinance,  by  having  an 
inspection  made  by  any  other  person  than  the  City  Inspector 
or  his  deputy.  It  is  urged,  that  this  ordinance  is  unreasonable, 
and  is  therefore  inoperative  and  void.  In  the  view  we 
[■^279]  have  taken  of  this  case,  we  deem  it  unnecessary  to  dis- 
cuss that  question. 

It  was  likwise  insisted,  that  a  justice  of  the  peace  had  no 
jurisdiction,  because  in  this  case  the  sale  was  of  two  hundred 
barrels  of  flour.  A  forfeiture  of  "  five  dollars  for  each  and  every 
barrel  so  sold,  without  such  inspection,"  would  make  an  aggre- 
gate sum  of  one  thousand  dollars.  This  would  be  nine  hundred 
dollars  beyond  the  jurisdiction  of  a  justice  of  the  peace.  The 
city  charter  by  the  sixty-fourth  division  of  the  eighth  section  of 
chapter  four,  has  limited  the  power  of  the  city  to  impose  fines 
and  penalties,  for  breaches  of  its  ordinances,  to  one  hundred  dol- 
lars. This  ordinance  is  repugnant  to  theii*  charter,  so  far  as  it 
operates  to  impose  a  penalty  beyond  one  hundred  dollars,  and  is 
to  that  extent  inoperative.  It  being  a  single  transaction,  a  recov- 
ery, if  otherwise  authorized,  could  only  be  had  to  tlie  extent  of 
one  himdred  dollars,  and  as  the  penalty  could  not  be  split,  such 
a  recovery  would  be  a  bar  to  any  future  proceedings  for  the  bal- 
ance. But  even  if  a  justice  had  jurisdiction,  a  recovery  could 
not  be  had  for  more  than  one  hundred  dollars,  as  that  is  the  limit 
of  the  penalty  that  can  be  imposed,  and  the  transaction  being  but 
one  and  indivisible,  that  would  be  the  limit  of  the  recovery.  The 
ordinance  must  therefore  be  construed  to  impose  a  tine  of  five 
dollars  for  each  barrel  sold  in  violation  of  its  provisions,  until 
the  sum  reaches  one  hundred  dollars  in  the  same  sale.  If  the 
sale  exceeded  twenty  barrels,  still  it  would  be  but  o^e  hundred 
dollars,  whilst  if  it  was  of  twenty  barrels  or  less  it  would  be  ^yq 
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dollars  on  each  barrel.  If  any  other  construction,  which  now 
occurs  to  us  were  given,  tlie  ordinance  would  have  to  be  lield 
void.  It  therefore  follows  that  the  justice  of  the  peace  has 
jurisdiction  under  this  ordinance,  as  in  other  cases,  as  the  pen- 
alty can  never  exceed  one  hundred  dollars.  The  judgment  of 
the  Court  below  must  be  affirmed. 

Judgment  affirmed. 


LoGANSPOET,  Peoria  &  Buelington  R.  R.  Company    ["^280] 

V. 

Robert  Caldwell. 

1.  Railkoads — liability  for  injury  to  stock.  In  the  absence  of  proof  of 
negligence,  a  Railroad  Company  is  not  liable  for  the  killing  of  cattle  which 
had  strayed  on  to  its  track  at  a  common,  or  public  road  crossing. 

2.  The  place  where  the  cattle  got  on  to  the  track,  being  a  fact  for  the  jury, 
it  is  error  to  refuse  an  instruction  to  that  etiect. 

3.  Judicial  notice.  This  Court  can  not  take  judicial  notice  of  the  exist- 
ence of  Railroads. 

Writ  of  Error  to  the  Circuit  Court  of  Iroquois  County. 

This  was  an  action  brought  by  appellee  against  appellant  for 
a  cow  alleged  to  have  been  killed  on  its  Railroad.  The  case  was 
tried  bqlbre  a  justice  of  the  peace,  and  appealed  to  the  Circuit 
Court,  where  a  trial  by  jury  w^as  had,  and  a  verdict  for  thirty 
dollars  and  costs  of  suit  found  for  defendant  in  error,  upon  which 
judgment  was  rendered,  and  plaintiff  in  error  now  prosecutes  its 
writ  of  error  to  this  court. 

Messrs.  Ijsgersolls  and  Puterbaugh,  for  plaintiff  in  error. 

Messrs.  Blades  and  Ray,  for  defendant  in  error. 

Mr.  JusnoK  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  by  the  appellee  against  appellants  for  kill- 
ing a  cow  on  their  Railroad. 

The  only  question  presented  by  the  record  is,  as  to  the  refusal 
of  the  court  to  give,  the  instruction  asked  by  appellants.  The 
court  instructs  the  jury  on  the  part  of  the  defendants,  that  they 
must  believe,  from  the  evidence,  that  the  cow  got  on  the 
track  of  the  Railroad  at  some  other  place  than  at  a  com-  [^281] 
mon  or  public  road  crossing,  and  if  they  believe  the  cow 
got  on  the  track  at  the  crossing,  about  tw^o  hundred  yards  east  of 
wdiere  she  was  killed,  then  the  law  is  for  defendants. 

This  instruction  is  not  very  clear,  but  as  we  understand  it, 
the   idea   is,  that  before  the  jury  can  find  for  the  plaintiff,  the 
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jury  must  believe  the  cow  got  on  the  track  at  some  place  other 
than  at  a  public  crossing,  lor  if  she  got  on  there,  the  Company 
was  not  liable.  The  proof  is,  the  accident  occurred  about  two 
miles  west  of  the  town  of  Sheldon,  and  within  five  miles  of  a 
settlement,  consequently,  the  Company  was  bound  to  fence  that 
part  of  their  road,  and  if  there  was  no  fence,  the  Company  would 
be  liable,  unless  the  proof  showed  the  cow  got  on  to  the  track  at 
the  road  crossing.  This  the  proof  did  not  show  clearly,  although 
there  was  some  evidence  tending  in  that  direction.  If  we  have 
taken  a  proper  view  of  the  instruction  asked,  it  should  have  been 
given,  for  if  the  cow  got  on  to  the  track  at  the  crossing,  and  this 
was  a  fact  for  the  jury,  the  Company  was  not  liable,  in  the  ab- 
sence of  proof  of  negligence,  and  negligence  was  not  pretended. 

There  is  a  want  of  proof  also,  as  to  the  injury  being  caused 
by  this  road.  It  is  no  where,  in  none  of  the  testimony,  spoken 
of  or  alluded  to  as  the  road  against  which  the  suit  is  brought. 
There  may  be  many  Kailroads  in  Iroquois  County  of  none  of 
which  can  the  court  take  judicial  notice.  Ohio  and  Mississippi 
Railroad  Company  v.  Taylor^  27  111.  207. 

On  the  other  point,  relative  to  the  transfer  and  change  of  name 
of  this  road,  the  evidence  is  clear,  that  such  change  did  not  take 
place  until  after  the  alleged  injury. 

For  the  reasons  given,  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


[*282]  William  H.  Dole,  impleaded,  etc. 

Lawrence  Kennedy. 

1.  Arrest  of  Judgment — wrdict  responsive  to  issue.  As  a  general  rule, 
no  judgment  can  be  rendered  in  any  action,  until  all  the  material  issues  of 
fact  are  determined. 

2.  Same — verdict  in  replevin^  when  sufficient.  In  an  action  of  replevin, 
when  the  declaration  was  for  a  wrongful  taking  and  detention  of  property, 
with  a  count  in  trover,  and  the  pleas  were  nan  cepit,  property  in  the  defend- 
ant to  first  count,  and  not  guilty  to  second  count,  formal  issues  being  made 
upon  these  pleas:  Held.,  that  a  verdict  which  found  the  property  in  the 
plaintiff,  and  defendant  guilty  of  an  unlawful  detention,  and  assessed  nom- 
inal damages,  determined  the  issues  made. 

3.  Verdict  in  Keplevin.  In  an  action  of  replevin  there  is  no  general 
issue,  and  when  a  plea  of  non  cepit  is  interposed,  a  verdict  of  not  guilty  is 
responsive  to  the  issue. 

4.  Instructions.  It  is  not  error  to  refuse  to  instruct  a  jury  upon  a  mere 
abstract  proposition  of  law. 
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Writ  of  Error  to  the  Circuit  Court  of  Cook  County;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Messrs.  Fuller,  Ham  &  Shepard,  for  the  plaintiff  in  error. 

Mr.  George  F.  Bailey,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  replevin  in  the  Cook  Circuit  Court, 
brouglit  by  the  defendant  in  error  against  the  plaintiff  in  error 
impleaded  with  Rufus  C.  Sweet,  for  unlawfully  taking  and 
detaining  fourteen  hundred  and  sixty-nine  3-60  bushels  of 
growing  wheat  of  the  value  of  thirteen  hundred  dollars.  The 
officer  returned  on  the  writ  the  taking  by  him  of  eight 
hundred  and  seventy-one  35-60  bushels  of  the  described  ["^283] 
wheat,  and  that  the  balance  could  not  be  found. 

The  first  count  of  the  declaration  was  in  the  cepit  and  detinet. 
The  second  count  was  in  trover  for  fifteen  hundred  bushels  of 
wheat. 

The  pleas  were,  to  the  first  count,  non  cepit  and  property  in 
the  defendant.     To  the  second  count,  not  guilty. 

Issues  were  made  upon  these  pleas,  and  the  jury  found  this 
verdict:  "We,  the  jury,  find  the  defendant  guilty,  damages 
assessed  to  one  cent.  We  also  find  the  property  in  the  plain- 
tiff." The  verdict  as  recorded  was  in  this  form:  "We,  the 
jury,  find  the  issue  of  property  for  the  plaintiff,  and  find  the 
defendant  guilty  of  unlawfully  detaining  the  same  from  the  plain- 
tiff, and  assess  the  damages,  by  reason  of  the  premises,  to  the  sura 
of  one  cent." 

The  motion  for  a  new  trial  was  overruled  and  a  bill  of  excep- 
tions was  taken,  and  also  a  motion  in  arrest  of  judgment  was 
overruled,  and  a  judgment  entered  as  follows:  "  It  is  ordered 
and  considered  by  the  court  that  said  plaintiff  do  have  and  retain 
the  possession  of  the  goods  and  chattels  replevied  in  said  cause. 
And  it  is  further  considered  that  said  plaintiff'  do  have  and 
recover  of  the  defendant  his  damages,  one  cent,  &c.,  by  the 
jury  assessed,  together  with  his  costs,  &c.,  and  have  execution 
therefor.'' 

Several  points  are  made  by  the  plaintiff  in  error,  the  first  of 
which  is  the  refusal  of  the  court  to  arrest  the  judgment.  The 
reason  assigned  in  support  of  this  point  is,  that  the  verdict  does 
not  respond  to  the  issues  made  up. 

It  is  true,  as  a  general  rule,  that  no  final  judgment  can  be 
rendered  in  any  action  until  all  the  material  issues  of  fact  made 
in  it  are  determined. 
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Were  not  those  issues- substantially  determined  by  the  verdict? 
What  are  thej?  The  declaration  was  for  the  wrongful  taking 
and  detention  of  the  property,  and  a  count  in  trover.  The  pleas 
were  non  cepit,  property  in  the  defendant  to  the  first  count, 
and  not  guilty  to  the  second  count.  Formal  issues  were 
[■^284]  made  upon  these  pleas.  The  verdict  of  guilty  must  be 
construed  as  applying  to  the  wrongful  taking,  and  to  the 
count  in  trover.  The  finding  the  property  to  be  the  property  of 
the  plaintiff  is  an  answer  to  the  plea  of  property  in  the  defendant 
and  negatives  it.  l^ot  guilty  is  quite  applicable  to  the  count  in 
trover,  although  the  damages  were  assessed  at  only  one  cent,  for 
the  reason  the  plaintifip  had  by  his  writ  of  replevin  the  property 
in  his  possession,  and  therefore  was  not  entitled  to  its  value  under 
the  count  in  trover.  If  the  damages  are  nominal,  surely  plain- 
tiff in  error  should  not  complain,  for  it  is  to  his  advantage.  It 
is  perhaps  correct  to  say,  if  the  verdict  of  guilty  could  apply  only 
to  the  count  in  trover,  then  the  issue  of  non  cepit  remains  unde- 
termined. There  is  no  general  issue  in  an  action  of  replevin, 
and  where  a  plea  of  non  cepU  is  interposed,  a  verdict  of  not  guilty 
has  been  held  by  this  court  as  responsive  to  the  issue,  so  that  in 
this  case  this  finding  answers  to  the  plea  of  non  cepit,  and  the 
plea  to  the  count  in  trover,  and  the  other  issue  of  property  in  the 
defendant  is  distinctly  found  against  him.  We  think  the  verdict 
as  found  by  the  jury,  though  in  some  respects,  perhaps,  informal, 
responds  to  the  several  issues  on  trial,  and  the  judgment  rendered 
on  this  verdict  could  be  pleaded  in  bar  of  another  action  for  ""he 
same  cause.  Of  this  there  can  be  no  doubt.  But  the  verdict  of 
guilty,  as  recorded  by  the  court,  is  held  to  apply  only  to  the 
charge  of  detaining  the  property.  This  being  so,  then  the  defend- 
ant is  virtuall}'  acquitted  of  the  charge  of  the  conversion,  and  has 
no  reason  to  complain.  The  plaintiff  might  allege  as  error  that 
the  count  and  issue  in  trover  had  not  been  passed  upon,  but  the 
defendant  cannot,  as  it  thereby  virtually  acquits  him  of  the  charge. 
Btoltz  V.  The  People^  4  Scam.  168;  Wilderman  v.  Sandusky^ 
15  III  59. 

The  next  point  made  by  plaintiff  in  error  is  the  refusal  of  the 
court  to  admit  in  evidence  the  books  of  account  of  W.  H.  Dole 
&Co. 

These  books,  it  appears,  were  kept  by  Dole,  and  covered  the 
term  of  the  partnership  of  Dole  &  Sweet,  and  closed  E'ov. 
[*285]  17,  1862.     The  firm  had  no  bookkeeper,  and  it  was  proved 
the  books  were  perfectly  reliable. 

These  books  were  offered  for  the  purpose  of  showing,  by  the 
entries  made  therein,  months  before  the  commen^^ement  of  this 
suit,  the  amount  each  partner  contributed  to  the  capital  stock. 
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AVe  cannot  see  what  relevancy  sncli  testimony  as  this  could 
have  to  the  issue  pending.  It  is  said  a  question  of  fraud  was 
raised  as  to  the  buying  out  and  buying  in  of  the  interests  of 
these  partners,  and  that  the  apparently  small  amount  plaintiff 
in  error  paid  for  Sweet's  interest,  arose  from  the  fact  that  Sweet 
had  put  into  the  concern  but  a  very  inconsiderate  part  of  the 
capital. 

All  this  might  be  admitted,  yet  the  effect  upon  the  issues 
before  the  jury  is  not  readily  perceived.  As  a  general  principle, 
the  books  were  not  evidence  against  third  persons  to  prove  the 
fact  proposed,  unless  their  production  had  been  called  for  by  the 
party  to  be  affected  by  them,  and  the  entries  in  the  books  had 
no  connection  whatever  with  tlie  ownership  of  the  grain  in  con- 
troversy. Nor  was  there  any  evidence  proposed  to  be  given 
going  to  show  when  these  entries  were  made,  or  that  any  capital, 
in  fact,  was  contributed  by  either  party  to  the  partnership.  It 
could  not  surely  make  any  difference  how  or  by  whom  the  capital 
stock  was  supplied,  in  order  to  determine  correctly  to  whom  this 
grain  belonged.  The  proof  showed  it  was  delivered  and  weighed, 
to  be  paid  for  on  the  weigher's  receipts.  After  the  weighing.  Sweet 
absconds  without  paying  for  the  grain,  and  plaintiff  in  error  steps 
in,  claiming  it.  This  action  was  brought  immediately,  an  issue 
on  the  fact  of  property  in  plaintiff  in  error  was  made  up,  and  it 
was  found  against  him,  and  we  think  the  testimony  well  warrants 
the  finding. 

It  is  urged  by  the  plaintiff  in  error  that  the  court  erred  in 
refusing  to  give  the  eighth,  twelfth,  fourteenth  and  fifteenth 
instructions  asked  by  him,  and  in  qualifying  his  tenth  instruction 
and  refusing  to  give  the  same  without  qualification. 

These  instructions  are  as  follows: 

8th.  '-  The  mere  fact  that  a  person  does  not  pay  for  ['^286] 
personal  property  which  he  purchases  does  not  make  such 
purchase  fraudulent,  even  though  the  terms  be  cash.  It  is  only 
when  a  party  buys  property  wdth  the  preconceived  intention  of 
not  paying  therefor,  and  of  defrauding  the  vendor  thereof,  which 
intention  must  exist  in  making  the  purchase,  that  the  law  pro- 
nounces the  transaction  voidable  at  the  option  of  the  vendor. 
And,  therefore,  if  the  jury  believe,  from  the  evidence,  that  the 
grain  sold  by  Kennedy  to  Sweet  was  purchased  by  Sweet  in  good 
faith,  and  with  no  intention,  at  the  time  he  made  the  purchase, 
of  defrauding  Kennedy  thereof,  then  they  should  tind  for  the 
defendant." 

12th.  "  Trover  cannot  be  maintained  for  property  not  properly 
identified,  and  the  quantity  of  which  has  not  been  ascertained  or 
distinguished." 
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14th.  "  In  order  for  a  vendor  to  recover  from  liis  vendee  the 
possession  of  the  property  so  sold,  on  account  of  fraud,  the  fraud 
must  be  such  as  would  justify  a  conviction  for  obtaining  goods 
under  false  pretenses,  and,  in  this  State,  no  person  can  be  so 
convicted  in  cases  of  sales  made  for  cash  on  delivery;  hence,  if 
the  jury  believe,  from  the  evidence,  that  the  sale  by  Kennedy  to 
Sweet  was  a  sale  for  cash  on  deliver3%  the  plain  tiff  cannot  recover, 
on  the  ground  of  fraud,  in  this  case." 

15th.  "  In  cases  of  conditional  sale,  the  condition  may  be 
waived  by  the  vendor.  Thus,  in  case  of  a  sale  for  cash  on  deliv- 
ery, if  the  property  is  delivered  absolutely  without  payment,  and 
the  vendor,  after  such  delivery,  and  without  attempting  to  reclaim 
his  property,  endeavors  to  collect  the  purchase  money  therefor, 
as  in  an  ordinary  case  of  indebtedness,  this  is  evidence  from  which, 
in  the  absence  of  other  testimony,  the  jury  may  infer  a  waiver 
of  the  condition,  and  both  the  right  of  property  and  the  right  of 
•possession  become  vested  in  the  vendee.  And,  therefore,  if  the 
jury  believe,  from  the  evidence,  that  the  grain  in  question, 
though  originally  sold  to  be  paid  for  on  delivery,  was  delivered 
without  payment,  and  that  the  plaintiff  treated  the  price 
[*287]  agreed  to  be  paid  therefor  as  a  debt  due  from  Sweet  to 
him,  and  relied  upon  Sweet,  and  gave  him  credit  for  the 
purchase  money,  instead  of  seeking  to  recover  the  property,  he 
has  thereby  waived  the  condition,  and  cannot  recover  in  this 
action." 

The  objections  to  the  eighth  instruction  are,  briefly,  that  the 
question  of  change  of  ownership  of  this  grain  is  put  solely  upon 
the  ground  of  fraud  in  the  purchaser  in  failing  to  pay  for  the 
grain  at  the  time  it  was  delivered,  while  the  fact  of  non-payment 
on  delivery  was  the  question  before  the  jury.  The  sale  was  a 
sale  for  cash  when  delivered,  if  the  cash  was  not  paid,  whether 
fraudulently  withheld  or  not,  the  title  did  not  pass  to  the  purchas- 
ers— that  was  the  point. 

As  to  the  twelfth  instruction,  as  a  legal  proposition,  it  may, 
perhaps,  be  true,  but  error  cannot  be  assigned  for  refusing  to 
give  it.  Atkinson  v.  Lester,  1  Scam.  407;  Coi'hin  v.  Shearer^ 
3  Gilm.  482. 

The  fourteenth  instruction  should  not  have  been  given,  for  the 
reason  that  fraud  in  the  transaction  was  not  the- only  question  for 
the  jury  to  decide,  but  it  was,  did  the  title  to  this  grain  pass  to 
Sweet,  he  failing  to  pay  for  it  on  delivery,  according  to  the  terms 
of  the  contract. 

As  to  the  fifteenth  instruction,  the  record  contains  no  evidence 
on  which  to  base  it.  There  is  no  proof  that  defendant  in  error 
treated  the  price  as  a  debt  due  from  Sweet  to  him,  or  gave  him 
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credit  for  the  purchase  money.  On  the  contrary,  it  is  in  evidence 
that  the  last  wheat  was  delivered  to  Sweet  about  28th  January, 
1863,  and  on  that  day,  after  Sweet's  departure,  defendant  in  error 
demanded  the  wheat  of  plaintiff  in  error,  which  being  refused, 
on  the  next  day,  the  29th,  the  defendant  in  error  sued  out  this 
writ  of  replevin.  This  proof  destroys  all  idea  of  a  credit  to  Sweet, 
and  shows  that  the  instruction  was  not  based  on  the  evidence  in 
the  cause. 

As  to  the  tenth  instruction,  it  was  as  follows: 

10th.  "Although  the  jury  believe,  from  the  evidence,  that 
Dole  and  Sweet  were  jointly  liable  to  Lonegran  for  the  rent  of  the 
mill  in  question  during  the  months  of  November  and 
December,  1862,  and  January,  1863,  by  reason  of  both  [^288] 
having  executed  the  lease  therefor,  at  the  time  they  were 
in  partnership,  yet,  if  the  jury  farther  believe,  from  the  evidence, 
that  Dole  &  Sweet  dissolved  partnership  on  the  17th  day  of 
November,  1862,  and  that  Sweet  carried  on  the  business  alone 
from  thence  to  January  28th,  1863,  then,  as  between  themselves. 
Sweet  was  bound  to  pay  the  rent  during  that  period,  and  the 
undertaking  of  Dole  to  do  so  for  him,  and  the  payment  of  said 
rent  by  said  Dole  (if  the  jury  believe  Dole  did  so  undertake  and 
pay)  would  constitute  a  valuable  consideration  for  the  sale  of 
property  by  Sweet  to  Dole." 

The  qualification  thereof  was  as  follows : 

"  And  in  the  absence  of  any  agreement  to  the  contrary  between 
Dole  and  Sweet." 

We  think  this  qualification  was  proper,  for  if  there  was  any 
agreement  to  the  contrary  of  that  pretended,  then  the  plaintiff 
in  error  ought  not  to  have  the  benefit  of  the  agreement  he 
set  up. 

An  objection  exists  to  the  original  instruction  which  would 
have  justified  the  court  in  refusing  it  altogether,  and  it  is  this: 
There  is  no  proof  to  which  it  would  apply.  The  case  shows 
that  on  the  day  defendant  in  error  received  the  report  of  the 
weight  of  his  wheat,  he  demanded  payment  at  the  mill.  Sweet 
being  out  of  the  way,  and  on  being  refused,  immediately  brought 
this  suit.  There  was  no  evidence  from  which  the  jury  might 
infer  a  waiver  of  the  condition  of  the  sale,  by  which  the  right  of 
property,  as  well  as  of  possession,  vested  in  Sweet  absolutely. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirined, 
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[*2S9]  In  the  Mattee  of  the  Hule  Upon  the  Westeen 
Maeine  and  Fiee  Insueance  Company,  and  John  R. 
Dickinson,  on  the  Application  of  Wilijam  L.  Chuech, 
Cleek. 

1.  Depositary — of  court  funds — Ms  relation  to  the  court,  and  Ms  liahiUti/. 
When  a  court  makes  a  particular  person  a  depositary  of  its  funds,  and  such 
person,  with  knowle.ige  of  such  order,  accepts  tlie  deposit,  he  becomes  pro 
hac  mce  an  oflScer  of  the  court;  and  if,  upon  tlie  order  of  tlie  court,  he  fails  to 
refund  the  money,  without  showing  some  valid  reason,  he  is  guilty  of  a 
contempt. 

The  same  rule  is  applicable  to  a  corporation  having  court  funds. 

2.  Same — in  case  of  an  assignment  by  the  depositary.  In  such  case,  if  the 
depositary  becomes  insolvent,  with  court  moneys  in  his  hands,  and  makes  an 
assignment  for  the  benefit  of  his  common  creditors,  his  assignee  is  not  a  quasi 
officer  of  the  court,  and  cannot  be  punished  for  disobedience  of  such  order, 
provided  such  deposit  was  a  general  one,  merely  creating  the  relation  of 
debtor  and  creditor. 

3.  The  relation  of  such  assignee  to  the  court  is  not  different  from  that 
which  he  occupies  to  the  other  creditors. 

4.  When  such  deposit  is  made  a  specific  bailment,  for  safe  keeping,  the 
same  money  to  be  retured,  and  there  is  no  change  of  ownership,  the  court  may 
follow  its  specific  property  even  in  the  hands  of  an  assignee. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Edwaed  Maetin  and  Mr.  P.  L.  Sheeman,  for  appellants. 

Mr.  C.  Beckwith  and  Mr.  F.  H.  Kalbs,  for  appellee. 

Mr.  Justice  Laweence  delivered  the  opinion  of  the  Court: 

In  July,  1862,  the  Circuit  Court  of  Cook  County  made  an 
order  appointing  the  Western  Marine  and  Fire  Insurance 
[*290]  Company  a  place  of  deposit  for  moneys  paid  into  court  in 
pending  suits,  and  directing  its  clerk,  William  L.  Church, 
to  open  an  account,  in  his  own  name,  as  clerk,  with  said  banking 
house,  and  deposit  moneys  to  the  credit  of  such  account,  and 
check  them  out  on  the  order  of  the  court.  He  accordingly 
opened  the  account,  informing  the  cashier,  as  the  deputy  clerk 
testifies,  of  the  nature  of  the  order  of  the  court,  and  the  character 
of  the  account.  The  cashier,  however,  denies  that  he  had  any 
information  in  regard  to  the  order  of  the  court  until  after  the 
commencement  of  these  proceedings.  The  president  of  the  bank 
also  denies  all  knowledge  of  the  order  until  after  the  bank  made 
an  assignment. 

In  October,  1864,  the  bank  made  an  assignment  by  deed  of 
all  its  property  to  Dickinson,  in  trust  for  its  creditors.  At  the 
date  of  the  failure  of  the  bank,  and  its  assignment,  there  was  a 
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balance  to  the  credit  of  Cliurch's  account,  the  exact  amount  of 
which  is  one  of  the  matters  in  dispute,  but  as  to  which,  in  the 
view  we  take  of  the  case,  it  is  not  necessary  for  us  to  express  an 
opinion.  Shortly  after  this  assignment,  Church  obtained  from 
the  Circuit  Court  a  rule  nisi,  which  was  afterwards  made  abso- 
lute, requiring  Dickinson  to  pay  into  court,  out  of  any  money 
which  had  come  into  his  hands  as  assignee,  the  sum  of  $3,798.65, 
the  balance  claimed  by  Church  to  be  due.  From  this  order 
Dickinson  has  prosecuted  an  appeal. 

When  a  court  makes  an  order  appointing  a  particular  person 
a  depositary  of  the  court  funds,  and  such  person,  knowing  of 
such  order,  accepts  the  deposit,  he  unquestionably  becomes  pro 
hac  vice  an  officer  of  the  court.  The  court  may  order  him  to 
refund  the  money,  and  if  he  fails  to  do  so,  without  showing  some 
valid  reason,  may  proceed  against  him  as  for  a  contempt.  The 
same  rule  would  apply  to  a  corporation,  and  if  its  officers,  having 
control  of  its  funds,  and  having  the  means  of  payment,  belonging 
to  the  corporation,  in  their  hands,  should  refuse  to  pay,  they,  too, 
might  be  proceeded  against  as  for  a  contempt.  It  is  not,  however, 
because  the  debt  due  from  the  depositary  to  tlie  court  is  a 
debt  of  any  more  sacred  or  binding  character  than  any  ["^291] 
other  debt  the  depositary  may  owe,  where,  at  least,  the 
deposit  has  not  been  of  a  special  character  in  the  nature  of  a  bail- 
ment, but  simply  a  general  deposit,  the  funds  to  be  mixed  and 
confounded  by  the  depositary  with  his  own.  This  summary 
remedy,  we  remark,  is  not  furnished  by  the  law,  because  of  any 
special  character  attaching  to  the  debt,  but  because  the  debtor 
sustains  such  a  personal  relation  to  the  court  that  the  court  can 
apply  to  him  a  summary  remedy,  because,  in  short,  he  is  a  quasi 
officer  of  the  court,  subject  to  its  summary  orders  in  regard  to 
his  official  proceedings,  and  liable  to  be  punished  for  disobedience, 
unless  he  can  purge  himself  from  the  contempt. 

But  let  us  go  a  step  further.  Suppose  this  depositary  becomes 
insolvent,  with  the  court  moneys  in  his  hands,  which  he  has 
received  as  a  general  deposit,  and  makes  an  assignment  for  the 
benefit  of  his  common  creditors;  can  his  assignee  be  considered 
as  a  quasi  officer  of  the  court,  and  be  proceeded  against  in  a  sum- 
mary manner,  and  punished  for  contempt  because  he  disobej^s  a 
summary  order?  If  the  court  deposit  is  made  a  specific  bailment 
for  safe  keeping,  the  same  money  deposited  to  be  returned,  and 
there  is  no  change  of  ownership,  then,  doubtless,  the  court  might 
follow  its  specific  property  wherever  it  could  find  it,  and  reclaim 
it  even  from  an  assignee.  But  we  are  speaking  of  a  general 
deposit,  which  creates  merely  the  ordinary  relation  of  debtor  and 
creditor,  the  monev  deposited  having  changed   ownership,  and 
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becoming,  until  called  for,  the  property  of  the  depositary,  and 
used  by  him  as  his  own  funds,  such  being  the  understanding 
when  the  deposit  is  made.  Can  an  assignee  of  such  a  depositary 
be  proceeded  against  in  this  manner?  We  are  unable  to  see  upon 
what  grounds.  He  sustains  no  personal  relation  to  the  court.  He 
is,  in  no  sense,  an  officer  of  the  court.  He  has  no  property  belong- 
ing to  the  court.  He  holds  in  his  hands  certain  property  in  trust 
for  the  payment  of  certain  debts,  and  among  them  a  debt  due  to  the 

court;  but  that  debt,  so  far  as  he  is  concerned,  stands  upon 
[^292]  the  same  footing  with  all  other  debts.     The  depositary  in 

the  case  at  bar,  might,  with  great  propriety,  have  made  it 
a  preferred  debt  in  the  deed  of  assignment,  but  he  has  not  done 
so.  The  assignment  is  in  trust  for  the  payment  of  debts  gen- 
erally. How,  then,  can  the  trustee  assume  the  right  to  pay  a  par- 
ticular debt  to  the  exclusion  of  the  others?  He  has  no  property 
in  his  hands  with  which  to  pay,  by  which  we  mean,  no  property 
appropriated  to  this  particular  debt.  It  all  belongs  in  equity  to 
the  creditors  at  large,  and  upon  equal  terms.  If  the  court  orders 
him  to  pay  the  court  debt,  irrespective  of  the  others,  and  he 
obeys,  what  protection  has  he  against  a  bill  in  chancery  filed 
against  him  by  the  other  creditors  for  a  breach  of  his  trust.  The 
order  of  the  court  will  not  protect  him,  for,  as  the  creditors  are 
not  parties  to  the  summary  proceeding,  they  are  not  concluded 
by  the  orders  made  in  it.  The  assignee  having  no  right,  volun- 
tarily to  pay  one  debt  in  preference  to  another,  the  court  should 
not  seek  to  compel  him  to  do  so,  by  threatening  him  with  the 
penalties  of  contempt. 

It  is  not  clear  that  even  the  officers  of  the  bank  knew  that  they 
were  receiving  the  money  under  an  order  of  the  court.  But, 
admitting  that  they  did,  it  is  clear  that  it  w^as  simply  received  as 
a  general  deposit,  and  not  as  a  bailment.  The  money  deposited 
went  into  the  general  funds  of  the  bank.  The  court  was  a  gen- 
eral creditor  of  the  bank,  the  character  of  its  debt  not  being 
different  from  that  of  other  creditors,  but  with  a  summary  rem- 
edy against  the  officers  of  the  bank  in  case  of  a  contumacious 
refusal  to  pay  upon  the  order  of  the  court.  But  when  tlie  bank 
assigned  to  Dickinson,  he  took  the  property  of  the  bank  merely 
upon  such  trusts  as  were  declared  in  the  deed  of  assignment.  He 
can  administer  the  property  only  in  conformity  with  those  trusts. 
But  the  court,  in  the  assignment,  is  placed  upon  a  common  level 
with  all  other  creditors.  Dickinson  has  no  means  in  his  hands 
with  which  to  pay  the  debt  due  the  court,  except  so  far  as  the 
court  is  entitled  to  a  dividend  in  common  with  other  creditors. 
He  is  not,  himself,  the  debtor  of  the  court,  he  h.as  no  property 
in  his  hands  belonging  specifically  to  the  court,  and  occupies 
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no  relation  to  the  court  different  from  that  which  he  occu-  [^293] 
pies  to  the  other  creditors  of  the  bank.  We  see,  therefore, 
no  ground  upon  which  the  court  can  claim  privileges  denied  to 
other  creditors,  or  pronounce  Dickinson  in  contempt  because  he 
does  not  choose  to  disregard  the  trusts  for  which  this  property 
was  placed  under  his  control.  We  must  discharge  the  rule,  at 
the  costs  of  Church. 

Rule  discharged 


George  Wright 

Carlos  Lattin  et  al. 

1.  Landlord  and  tenant — emction— 'payment  of  rent.  An  eviction  of  a 
tenant  by  the  landlord,  or  a  stranger,  before  the  end  of  the  term,  exonerates  the 
tenant  from  the  further  payment  of  rent. 

2.  Same — what  acts  of  landlord  will  discharge  the  tenant  from  the  terms  of 
the  lease.  Any  act  of  the  landlord  which  renders  the  lease  unavailing  to  the 
tenant  discharges  such  tenant  from  the  terms  and  conditions  of  the  lease,  and 
he  may  abandon  it. 

3.  Same — covenant  hy  landlord  to  make  repaii's.  Where  a  landlord  cove- 
nants to  repair  before  the  term  commences,  but  the  tenant  enters  upon  the 
term  and  receives  possession  before  such  covenant  is  performed,  he  cannot 
abandon  the  lease,  and  refuse  to  pay  rent  for  the  breach  of  any  other  covenant 
except  for  quiet  enjoyment. 

4.  Where  a  landlord  fails  to  perform  such  covenant,  the  tenant  may  recoup 
the  amount  from  the  rent,  or  may  sue  upon  the  covenant. 

5.  Same — grantee  of  landlord — eviction  under  him.  If  the  grantee  of  a  lessor 
let  to  another  during  the  unexpired  term,  who  evicts  the  first  tenant,  such 
grantee  becomes  responsible  for  the  act. 

Writ  of  Error  to  the  Circuit  Court  of  De  Kalb  County;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Leland  and  Blanchard  and  Mr.  R.  S.  Devine,  [^294] 
for  plaintiff  in  error. 

Mr.  Charles  Kellum,  for  defendants  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  qiiare  clavsum  fregit^  and  the  declaration 
contained  three  counts,  which  were  substantially  the  same,  alleg- 
ing that  defendants  had  broke  and  entered  plaintiff's  close  and 
removed  fences,  buildings,  &c.  Defendants  plead  the  general 
issue,  and  a  special  plea  in  bar  of  the  action.  The  special  plea 
averred,  that  on  the  17th  of  August,  1858,  one  Clark  Wright 
and  the  "  De  Kalb  County  Agricultural  Society,"  by  their  Presi- 
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dent,  entered  into  a  contract  for  the  use  and  occupancy  of  the 
close  in  question.  That  by  said  contract  Wright  leased  the 
premises  to  the  Society  for  the  term  of  ten  years  and  two  months 
from  that  date,  for  the  purpose  of  holding  their  annual  fail's  and 
exhibitions  thereon,  at  such  times  as  they  might  designate.  The 
Society  to  have  absolute  control  of  the  grounds  during  their  exhi- 
bitions and  fairs.  Wright  was  to  make  a  substantial  wagon 
track  upon  the  grounds,  for  the  exhibition  of  horses  thereon,  and 
to  seed  the  grounds  in  grass,  and  to  keep  it  seeded.  The  com- 
pany agreed  to  build  a  good  and  substantial  board  fence,  not  less 
than  six  feet  high,  inclosing  the  grounds,  and  at  the  expiration 
of  the  term  they  were  to  have  the  right  to  remove  the  fence;  and 
Wright  was  to  have  the  use  of  the  grounds,  except  when  wanted 
by  the  Society  for  exhibitions  and  fairs.  Wright  and  family  were 
to  be  admitted  free.  In  case  the  fence  was  injured  by  high 
water,  the  Society  were  to  furnish  material  and  Wright  to  do  the 
work  for  the  repair  of  the  fence. 

The  plea  further  averred  that  the  Society  entered  into  the  pos- 
session of  the  premises,  as  far  as  they  were  entitled  under  the 
contract.  That  they  erected  fences  according  to  the  condi- 
P295]  tions  of  the  agreement,  also  buildings  necessary  for  the 
enjoyment  of  the  premises,  and  kept  their  part  of  the  agree- 
ment. That  on  the  8th  day  of  March,  1861,  one  Joseph  Wright, 
claiming  to  own  the  premises,  entered  into  an  agreement  to 
adopt  the  original  agreement  with  Clark  Wright,  with  the  change 
that  the  Society  were  to  maintain  the  fence,  and  have  the  privi- 
lege of  removing  the  buildings  erected  thereon  at  the  expiration 
of  the  lease.  And  that  the  Society  continued  to  possess  the 
premises  under  the  last  named  contract.  That  these  contracts 
were  duly  recorded  on  the  12th  day  of  March,  1861.  That  what- 
ever right  plaintiff  ever  had  he  acquired  from  Joseph  Wright 
after  the  contracts  were  recorded. 

That  Joseph  Wright,  after  making  the  contract,  by  his  ser- 
vants, agents  and  tenants,  tore  down  and  carried  away  large 
portions  of  the  fences,  and  converted  the  same  to  their  own  use. 
That  they  broke  open  and  spoiled  certain  of  the  buildings,  and 
carried  away  large  portions  of  the  boards,  lumber  and  materials 
of  which  they  were  constructed.  Also,  used  the  premises  for 
herding  large  numbers  of  cattle  and  hogs,  which  trod  up  and 
rooted  over  the  premises  so  as  to  render  them  unfit  for  the  use  of 
the  Society.  That  in  consequence  thereof,  the  defendants,  as  the 
servants  and  agents  of  the  Society,  at  the  times  mentioned  in  the 
declaration,  removed  and  carried  away  the  fences  and  buildings, 
doing  as  little  damage  as  possible,  as  they  lawfully  might.  That 
every  article  of  property  so  carried  away  w^as  erected  upon  the 
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premises  bj  the  Society,  under  the  agreement.  To  this  plea  plain- 
tiff filed  a  demurrer,  which  was  overruled,  and  plaintiff  abiding 
by  his  demurrer,  the  court  rendered  a  judgment  against  him  for 
costs.     To  reverse  that  judgment  this  writ  of  error  is  prosecuted. 

It  has  been  held  by  this  court,  and  seems  to  be  the  well  recog- 
nized doctrine  of  other  courts,  that  an  eviction  of  the  tenant  by 
the  landlord,  or  a  stranger,  before  the  end  of  the  term,  will  exon- 
erate the  tenant  from  the  further  payment  of  rent.  It  is 
also  held,  that  if  the  landlord  does  any  act  which  renders  ["^296] 
the  lease  unavailing  to  the  tenant,  he  is  thereby  discharged 
from  the  terms  and  conditions  of  the  lease,  and  may  abandon  it. 
Halligan  v.  Wade,  21  111.  470;  Leadbeater  v.  Roth,  25  111.  587; 
Anderson  v.  Chicago  Fire  and  Marine  Insurance  Company, 
21  111.  601.  In  the  first  of  these  cases  it  appeared  that  tlie  land- 
lord leased  other  portions  of  the  building  for  a  drinking  saloon 
and  a  tin  shop,  thereby  rendering  the  portion  held  by  the  tenant 
unfit  for  a  hotel,  for  which  purpose  it  had  been  leased,  and  it  was 
held  that  inasmuch  as  the  landlord  had  rendered  the  premises 
useless  to  the  tenant,  it  amounted  to  an  eviction,  and  the  tenant 
might  abandon  the  property.  It  is  true  that  the  tenant  has  his 
action  for  a  breach  of  the  covenants  of  the  landlord,  but  he  may 
also  abandon  the  premises,  as  the  landlord,  by  his  act,  has  thereby 
terminated  the  lease. 

There  seems  to  be  no  analogy  between  an  eviction,  or  an  act 
of  the  landlord  which  amounts  to  an  eviction,  and  the  breach  of 
a  covenant  of  the  landlord  to  repair  the  premises.  If  he  cove- 
nant to  repair  before  the  term  commences,  it  may  be  the  tenant 
might  refuse  to  enter  upon  the  term  until  the  repairs  were  made, 
but  having  entered  upon  the  term,  and  received  possession,  he 
cannot  abandon  the  lease  and  refuse  to  pay  rent  for  the  breach  of 
any  other  covenant  except  for  quiet  enjoyment.  It  the  landlord 
fail  to  repair  according  to  his  covenant,  the  tenant  may  recoup 
the  amount  from  the  rent,  or  may  sue  upon  the  covenant.  But 
in  that  case  liis  possession  remains  undisturbed,  the  breach  of 
covenant  only  hindering  the  more  commodious  enjoyment  of  the 
term,  whilst  in  case  of  an  eviction  the  term  is  gone,  or  the  pro- 
perty so  situated  that  it  ceases  to  be  useful  for  the  purpose  for 
which  the  term  was  obtained.  And  this  rule  applies  with  equal 
force  to  the  acts  of  the  grantee  of  the  lessor,  as  he,  by  the  convey- 
ance, becomes  the  landlord.  And  so,  if  he  lease  to  another  during 
the  unexpired  term,  who  evicts  the  first  tenant.  By  leasing  a 
second  time  to  a  different  person,  who  produces  the  eviction,  the 
landlord  becomes  responsible  for  the  act. 

In  this  case  we  think  the  plea  avers  facts  which  amount  p297] 
to  an  eviction,  and  they  are  admitted  by  the  demurrer, 
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It  is  alleged  that  the  landlord  leased  the  premises  subject  to  this 
lease  to  plaintiff.  That  he  tore  down  the  fences  and  carried 
them  away,  damaged  and  spoiled  a  portion  of  the  buildings 
erected  for  the  purpose  of  holding  fairs  and  exhibitions.  Also, 
that  he  turned  in  large  numbers  of  cattle  and  hogs,  which  so 
befouled,  trod  np  and  rooted  over  the  grounds  as  to  render  thera 
iiniit  for  use.  This,  it  would  seem,  was  sufficient  to  wholly  pre- 
vent the  Society  from  using  the  premises  for  the  purposes  of  fairs 
and  exhibitions,  for  which  it  was  alone  procured  by  the  Society. 
And  if  so,  it  was  virtually  an  eviction  which  authorized  the  com- 
pany to  abandon  the  premises,  and  to  treat  the  lease  as  expired, 
and  remove  their  improvements,  as  the  lease  provided  the}^  might 
at  the  end  of  the  term. 

This  plea,  in  effect,  amounts  to  a  plea  of  license  to  enter  upon 
the  premises,  and  to  remove  the  buildings  which  the  Society  had 
placed  thereon,  and  had  a  right  to  remove  at  the  termination  of 
the  term,  and  therefore  constitutes  a  bar  to  the  action  for  break- 
ing and  entering  the  close.  It  justified  the  acts  done  by  the 
defendants  below. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 


"William  H.  Hayes  et  al, 

V. 

William  B.  Bernard. 

1.  Ejectment — whether  the  defendant  may  show  outstanding  title.  The  gen- 
eral rule  is,  that  when  a  defendant  in  execution,  whose  land  has  been  sold 
thereunder,  is  sued  in  ejectment  by  the  purchaser  under  the  execution  to 
recover  the  possession,  he  cannot  dispute  the  plaintiff's  title,  and  such  pur- 
chaser takes  exactly  such  estate  as  the  debtor  had. 
[*298]  2.  If  the  defendant,  after  the  sale,  abandons  the  land,  but  subse- 
quently returns  to  it,  and  is  then  sued  in  ejectment,  he  may  show  an 
outstanding  title,  provided  he  shows  that  he  has  taken  possession  and  holds 
under  it. 

3.    Fraud — is  for  the  jury.    The  question  of  fraud  is  one  for  the  jury  to 
determine  from  the  evidence. 

Writ  of  Error  to  the  Circuit  Court  of  Henry  County;  the 
Hon.  John  H.  Howe,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  George  W.  Shaw,  for  plaintiffs  in  error. 

Messrs.  Carpenter  and  Dunham,  for  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 
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This  was  an  action  of  ejectment  in  the  Circuit  Court  of  Henry 
County,  brought  by  the  plaintiffs  in  error  against  the  defendant 
in  error,  to  recover  the  possession  of  the  west  half  of  the  northeast 
quarter  of  section  one  (1,)  in  township  seventeen  (17,)  nortli  of 
range  two  (2)  east  of  the  fourth  principal  meridian,  situate  in 
Henry  County.  The  declaration  was  filed  May  11,  1860,  and 
claimed  the  fee  in  the  premises. 

At  October  term,  1860,  the  defendant  pleaded  the  general 
issue,  and  a  special  plea  denying  his  possession  of  the  premises. 
Issue  was  joined  by  plaintiff,  and  a  trial  had  by  jury,  and  a 
verdict  for  the  defendant.  A  motion  for  a  new  trial  under  tbe 
statute  was  made  at  the  same  term,  and  the  verdict  set  aside  and 
a  new  trial  had  at  the  March  term,  1861,  and  a  verdict  rendered 
for  the  defendant,  on  which  the  court  entered  judgment. 

The  plaintiffs,  to  sustain  the  issue  on  their  part,  read  in  evi- 
dence the  record  of  a  judgment  by  confession,  rendered  by  the 
Circuit  Court  of  Rock  Island  County  in  favor  of  the  plain- 
tiffs, as  surviving  partners  of  Hayes,  Hopkins,  and  one 
Hilliard,  deceased,  and  against  the  defendant  and  James  ["^299] 
Bernard,  who  are  therein  described  by  their  firm  name  of 
Bernard  &  Brothers.  This  judgment  was  entered  up  December 
29,  1857,  and  amounted  to  eleven  hundred  and  twenty  dollars 
and  hfty-eight  cents,  besides  three  dollars  and  forty  cents  costs. 
Also  an  execution  and  fee  bill  issued  thereon  on  the  13tli  of 
January,  1858,  and  directed  to  the  sheriff  of  Henry  county, 
corresponding  in  all  respects  with  the  judgment.  Also  the 
indorsement  and  return  of  the  sheriff  of  Henry  County,  as 
follows: 

"This  writ  came  into  my  hands  at  11-|  o'clock  a.  m.,  January 
14,  1858.  '  "  J.  F.  DRESSER, 

"Sheriff  of  Henry  County,  Illinois. 

"  By  virtue  of  this  writ  and  accompanying  fee  bill,  I  have 
levied  upon  the  following  described  property  of  the  defendants, 
to- wit:  The  W.  i  N.E.  J  Section  1,  17,  2,  80  acres.  Sold  the 
above  described  property,  this  19th  day  of  March,  A.  D.  1858, 
at  public  auction,  for  eleven  hundred  and  sixty-eight  dollars  and 
sixty-nine  cents,  to  the  plaintiff  in  this  execution,  which  amount 
satisfies  the  within  judgment  and  interest,  together  with  all  the 
costs.  '  "J.  F.  DRESSER, 

"  Sheriff  of  Henry  County,  Illinois." 

Also  a  separate  certificate  of  Sheriff  Dresser,  without  date, 
that  he  levied  this  execution  on  the  land  as  described  in  the 
declaration,  on   the  nineteenth  day  of  January,  1858,  which  cer- 
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tifieate  was  marked  "filed  January  19,  1858,  page  33."  The 
plaintiffs  also  introduced  tlie  book  of  records  containing  tlie 
record  of  this  certificate  and  levy,  and  of  the  time  of  filing 
same,  in  all  respects  corresponding  with  the  above.  Also,  the 
sheriff's  deed  to  the  plaintiffs  for  the  premises,  with  the  neces> 
sary  recitals  therein,  dated  ]N"ovember  11,  1859,  duly  acknowl- 
edged on  the  same  day  and  duly  recorded  on  the  first  day  of 
February,  1860.  The  plaintifi's  then  proved  by  one  Jonathan 
Allen,  that  the  defendant  was  then  residing  on  the  prem- 
[^300]  ises,  and  had  resided  thereon  more  than  a  year  past — 
moved  there  a  year  ago  last  January — lived  there  before 
that  time,  but  had  gone  to  Geneseo  to  live  and  then  moved 
back — was  off  the  premises  about  one  year — first  went  on  to 
the  place  four  or  five  years  ago — the  land  is  cultivated  and  has 
a  house  and  other  permanent  improvements  on  it.  He  also 
stated  on  his  cross-examination,  that  George  Bernard,  a  son  of 
the  defendant,  also  lived  on  the  place  at  the  commencement  of 
this  suit,  and  before  he  went  to  Geneseo  to  live. 

Here  the  plaintiffs  rested  their  case. 

The  defendant,  after  putting  in  evidence  against  the  objection 
of  the  plaintiffs  a  copy  of  the  certificate  of  levy  by  the  sheriff, 
the  original  of  which  the  plaintiffs  had  introduced,  then  offered 
in  evidence  against  the  objection  of  plaintiffs,  a  deed  from  James 
and  William  B.  Bernard,  to  George  Bernard,  of  the  premises  in 
question.  This  deed  was  dated  26th  of  November,  185T,  and 
expresses  to  have  been  made  for  the  consideration  of  twenty 
hundred  dollars.  This  deed  was  duly  acknowledged  on  the  same 
day,  and  filed  for  record  February  3,  1858,  and  duly  recorded. 

The  defendant  then  proved  by  Daniel  Bernard  that  he  was 
acquainted  with  the  premises — that  they  were  cultivated  and 
had  a  house  on  them — that  on  the  first  of  October,  1860,  he 
occupied  them — had  rented  them  of  George  Bernard,  and  had 
occupied  them  as  a  tenant  from  January  1,  1860 — the  previous 
year  they  were  occupied  by  one  Copley,  as  tenant  of  George — 
in  the  season  of  1858,  George  Bernard  occupied  and  farmed  the 
place  himself — in  the  winter  of  1857-8,  the  place  was  occupied 
by  William  B.  Bernard,  the  defendant — Geortre  Bernard  also 
lived  there,  but  moved  away  in  the  spring  of  1858.  On  his 
cross-examination  he  said  he  was  a  single  man  and  the  son  of 
the  defendant — that  when  he  lived  on  the  place,  the  defendant 
and  his  family  lived  there  at  the  same  time — they  all  lived 
together — was  "under  twenty-one  years  of  age — his  father  moved 
on  to  the  place,  the  last  time,  a  year  ago  on  the  24th  of 
[*301]  January  last — had  previously  lived  in  Geneseo,  and  before 
going  there,  had  lived  on  this  farm — lived  in  Geneseo,  a 
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month  or  two  over  a  year — George  was  on  the  place  from  the 
spring  to  the  fall  of  1858 — defendant  lived  then  at  the  farm  when 
George  came  there  and  continued  there  while  George  stayed — 
George  helped  to  cultivate  the  crops. 

This  is  all  the  testimony  we  deem  necessary  to  consider  with 
reference  to  the  principal  question  made  in  the  cause,  and  that 
is,  can  a  defendant  in  execution,  where  land  is  sold  under  it,  if 
an  action  of  ejectment  is  brought  against  him  for  the  possession 
of  the  land,  dispute  the  plaintiff's  title,  and  if  he  abandons  the 
land  after  the  sale,  and  afterwards  returns  to  it,  and  is  sued  in 
ejectment,  can  he  show  an  outstanding  title,  without  he  shows 
he  has  taken  possession  and  holds  under  it?  The  answer  to  this 
question  determines  the  propriety  of  the  first  instruction  given 
for  the  defendant,  on  which  the  case,  appears  to  us,  to  turn. 
The  instruction  is  as  follows: 

In  this  case  the  plaintiffs  must  recover  on  the  strength  of  theii 
own  title,  and  not  on  the  weakness  of  the  defendant's  title,  and 
it  is  competent  for  the  defendant  to  show  an  outstanding  title  in 
George  Bernard,  in  order  to  defeat  the  plaintiff's  title;  and  if 
the  jury  believe,  from  the  evidence,  that  at  the  time  of  the  com- 
mencement of  this  suit,  George  Bernard  was  the  owner  of  the 
land  in  controversy,  and  that  the  defendant  was  in  the  peaceable 
and  lawful  possession  of  the  land,  and  that  the  plaintiffs  never 
were  in  the  prior  possession  of  the  land,  then  it  is  not  necessary 
for  the  defendant  to  connect  himself  with  George  Bernard's  title, 
and  the  jury  will  find  for  the  defendant. 

It  is  the  general  rule,  when  a  defendant  in  execution,  when 
land  has  been  sold  thereunder,  is  sued  in  ejectment,  by  the  pur- 
chaser under  the  execution,  to  recover  the  possession,  he  can  not 
dispute  the  plaintiffs'  title.  The  books  are  full  of  cases  con- 
ceding this  proposition.  Ferguson  v.  Miles,  3  Gilm.  358;  Cheny 
V.  Z)(g7z 72..  8  Blackford,  552;  Jackson  ex  deiii.  v.  6'^'/r/Aam,  3  Caines' 
K.  188.  The  doctrine  of  all  the  cases  on  this  point  is,  that 
the  purchaser  comes  into  exactly  such  estate  as  the  debtor  ['^"302] 
had,  and  if  it  was  a  tenancy,  the  plaintiff  will  be  tenant 
also,  and  estopped  in  a  suit  by  the  landlord  from  disputing  his 
right,  in  the  same  manner  as  the  original  tenant,  who  becomes 
quasi  tenant  at  will  to  the  purchaser. 

In  this  point  reference  is  also  made  to  Masten  v.  Bush,  10 
Johns.  223;  Hobson  v.  Doe,  4  Blackford,  487,  and  Haines  et  al. 
V.  Spencer,  3  Ind.  494. 

If,  however,  after  the  sale,  the  defendant  abandons  the  land, 
and  afterwards  returns  to  it,  and  is  sued  in  ejectment,  he  may 
show  an  outstanding  title,  provided  he  shows  that  he  has  taken 
possession  and  holds  under  it.     This  it  is  necessary  he  should 
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do.  Suppose  the  title  he  had  when  the  land  was  sold  under  the 
execution  was  defective — that  it  was  never  in  him  in  fact,  but  in 
a  stranger,  what  rule  of  law  or  consideration  of  public  policy 
should  prevent  him  from  showing  the  title  to  be  in  this  stranger, 
and  that  he  holds  under  him  ?  We  know  of  none.  This  violates 
no  principle  of  law  applicable  to  such  cases.  He  does  not,  by 
showing  this  outstanding  title  in  a  stranger,  and  connecting  him- 
self with  it,  defeat  any  right  the  plaintiff  acquired  by  the  pur- 
chase. If  the  defendant  had  no  right  to  the  land  at  the  time  of 
the  sale,  the  plaintiffs  acquired  none.  He  afterwards  comes  into 
the  possession,  under  a  genuine  and  hona  fide  title  existing  in  a 
stranger,  and  why  not?  But  he  must  connect  himself  with  that 
title,  and  therein  is  the  first  instruction  for  the  defendant  wrong, 
as  the  court  held,  this  was  unnecessary.  For  this  error  the 
judgment  must  be  reversed  and  the  cause  remanded. 

On  the  other  question  presented,  of  fraud  in  this  conveyance 
to  George  Bernard,  we  do  not  deem  it  right  to  express  any  opin- 
ion on  the  evidence  on  that  point,  as  it  may  be  different  on 
another  trial.  All  the  circumstances  relied  on  to  establish  fraud, 
will,  of  course,  go  to  the  jury  if  legitimate  evidence.  Among 
the  indicia  of  fraud  in  such  transactions  as  are  here  disclosed, 
are  great  inadequacy  of  price  coupled  with  circumstances  indi- 
cating a  fraudulent  collusion  between  the  purchaser  and 
[■^303]  vendor  to  avoid  the  effects  of  a  recovery  against  the  ven- 
dor, or  to  hinder,  delay  and  defraud  the  creditors  of  the 
vendor — the  relationship  of  the  parties,  their  business  relations, 
in  short,  all  the  circumstances  tending  to  stamp  fraud  in  the 
transaction.  The  burden  of  proving  the  adequacy  of  the  con- 
sideration and  the  fairness  of  the  transaction,  always  rests  with 
the  party  who  may  have  advanced  the  one,  and  who  alleges  the 
other. 

This  question  of  fraud,  is  for  the  jury,  and  they  will  find  it  in 
the  case,  if  it  is  proved  to  exist. 

As  to  the  question  of  variance  between  the  levy  and  execution 
and  judgment,  it  is  only  necessary  to  say,  that  it  is  a  mere  ques- 
tion of  identity,  and  if  all  these  documents  be  taken  together,  it 
will  be  apparent,  the  parties  are  the  same,  though  a  mistake  was 
made  in  the  attempt  to  give  the  true  names  of  the  firm.  It  was 
held,  in  the  case  of  Loomis  v.  Riley ^  24  111.  307,  that  a  misrecital 
of  the  judgment  and  execution  in  a  sheriff's  deed,  where  they 
are  so  described  that  they  may  be  fully  identified,  is  not  fatal. 
In  this  case,  the  purchaser  under  tlie  sheriff's  sale,  was  a  party 
to  the  judgment  and  execution.  We,  therefore,  are  of  opinion, 
that  the  variance  showed  is  not  such  a  one  as  should  vitiate  the 
proceedings. 
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For  the  reasons  given,  the  judgment  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


OsBOKN  K.  Keith 

V. 

James  Mafit. 

1.  Pleading — wTiai  must  be  specially  pleaded.  Evidence  to  prove  a  total, 
or  partial  failure  of  consideration,  is  inadmissible  under  the  plea  of  the  gen- 
era!  issue.     These  defenses  must  be  presented  by  special  plea. 

2.  Evidence — promng  contents  of  written  instruments.    The  contents  [*304] 
of  written  instruments  can  not  be  proved,  without  first  laying  the  proper 
foundation  for  such  testimony. 

3.  Same — how  payment  may  he  proved.  A  payment,  evidenced  by  a  receipt, 
may  be  proved  by  a  witness,  or  by  the  production  of  the  receipt  itself;  and 
when  proven  by  a  witness,  he  must  know  the  fact  independent  of  the  instru- 
ment. 

Writ  of  Error  to  the  Circuit  Court  of  Kankakee  County; 
the  Hon.  Charles  R.  Starr,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Stephen  R.  Moore,  for  plaintiff  in  error. 

Mr.  H.  LoRiNG,  for  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the  Court; 

This  was  an  action  of  assumpsit,  on  a  promissory  note.  The 
declaration  contained  a  special  count  and  the  common  counts. 
Defendant  below  filed  the  general  issue  and  a  special  plea,  in  the 
latter  of  which  it  was  averred  that  defendant  purcliased  a  farm 
of  plaintiff  and  paid  the  larger  portion  of  the  price  in  money 
and  property,  and  gave  the  note  in  suit  for  the  remainder.  That 
at  the  time  it  was  given,  plaintiff  alleged  that  there  were  fifty 
acres  of  rye,  two  thousand  feet  of  lumber,  thirty  cords  of  wood, 
twenty  stands  of  bees,  and  one  bee  house,  on  the  place,  which 
were  included  in  the  sale  for  which  the  note  was  given;  also,  that 
he  represented  the  farm  to  be  free  from  imcumbrance  by  taxes  or 
assessments.  It  further  avers  that  the  defendant,  relying  upon 
these  representations,  was  induced  to  give  the  note,  when,  in  fact, 
the  rye  was  the  property  of  another  person  and  the  farm  was  not 
free  from  incumbrance  by  taxes  and  sales  for  taxes,  and  that  the 
fence-boards,  wood,  bees  and  bee  house,  were  never  deliv- 
ered to  the  defendant,  and  that  he,  to  preserve  the  title  to  P305] 
the  farm,  was  compelled  to  pay  taxes  and  make  redemp- 
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tions  to  the  amount  of  three  hundred  dollars,  and  to  obtain  the 
rje  he  was  compelled  to  pay  one  hundred  dollars,  and  that  the 
articles  thus  sold  and  never  delivered  were  worth  one  hundred 
dollars. 

The  plea  does  not  conclude  as  a  set  off,  or  a  plea  of  total  or 
partial  failure  of  consideration,  and  is,  in  other  respects,  inarti- 
ficially  constructed.  'Nor  does  the  record  show  that  any  replica- 
tion or  demurrer  was  ever  filed  to  it.  But  it  appears  that  a  trial 
was  had,  either  under  this  plea  or  under  the  general  issae,  or 
both.  If  this  special  plea  was  disregarded  by  the  parties,  then 
the  evidence  was  inadmissible  under  the  general  issue  to  prove  a 
total  or  partial  failure  of  consideration.  Both  of  these  defenses 
must  be  presented  by  special  plea.  However  unusual  and  out  of 
the  course  of  regular  practice  it  may  have  been,  we  must  pre- 
sume that  the  parties  regarded  the  special  plea  as  presenting  a 
defense  of  some  kind,  and  that  the  evidence  was  introduced 
under  that  plea,  as  it  was  unauthorized  by  any  other  plea. 

The  evidence  shows  that  the  trade  was  made,  and  property  in 
Iowa  was  conveyed,  in  exchange  for  the  greater  portion  of  the 
price  of  the  farm.  But  a  balance  of  five  hundred  dollars  re- 
mained, one  hundred  dollars  of  which  was  to  be  paid  in  money 
and  a  note  given  for  four  hundred  dollars.  It  seems  that  the 
trade  was  made  the  last  of  February  or  the  first  of  March,  1860, 
and  the  note  bears  date  the  24th  of  January,  1860.  The  trade 
was  made  at  Clinton,  in  Iowa,  and  the  note  seems  to  have  been 
given  at  Chicago,  Illinois.  There  was  no  evidence  tending  to 
connect  this  note  with  the  transaction,  and  we  are  at  a  loss  to 
perceive  in  what  manner  the  payment  of  the  taxes  by  defendant 
below,  or  the  failure  to  obtain  the  articles  of  property  purchased, 
could  be  held  to  constitute  a  failure  of  consideration  to  this  note, 
executed  a  month  or  more  before  the  sale  occurred. 

But  treating  the  plea  as  one  of  a  failure  of  consideration,  was 
the  defense  established?  As  between  the  parties  to  this 
[*306]  suit  the  bill  of  sale  from  Blakesley  to  Butts,  was  not  evi- 
dence that  the  title  to  the  rye  was  in  the  latter.  It  was 
not  an  admission  by  plaintiff  below,  that  he  was  not  the  owner. 
He  was  neither  a  party  nor  a  privy  to  that  transaction.  Blakes- 
ley should  have  been  called  as  a  witness  if  his  evidence  was  relied 
upon  to  establish  ownership  in  himself.  His  mere  written  decla- 
ration of  that  fact  was  insufficient,  and  the  bill  of  sale  amounted 
to  nothing  more.  This  was  not  sufficient  to  prove  the  ownership 
in  him,  and  the  court  erred  in  admitting  it  as  evidence.  Again, 
there  seems  to  have  been  forty-five  or  fifty  acres  of  rye,  and  this 
bill  of  sale  was  for  only  twenty-two,  and  there  was  no  evidence 
as  to  the  ownership  of  the  remainder.     As  to  the  balance  there 

232 


1865.]  Keith  v.  Mafit.  307 

Opinion  of  the  Court. 

seems  to  be  no  evidence  that  the  plaintiff  below  was  not  the 
owner.  And  if  he  was  the  owner  of  that  portion  there  could  be 
no  pretense  of  a  total  failure  of  consideration  even  if  the  note 
was  connected  with  the  transaction. 

The  evidence  of  the  witnesses  as  to  the  tax  receipts  and  certifi- 
cate of  redemption  was  improperly  admitted.  Witnesses  have 
no  right  to  testify  as  to  the  contents  of  written  instruments 
unless  the  proper  foundation  is  laid,  which  was  not  done  in  this 
case.  A  payment,  evidenced  by  a  receipt,  may  be  proved  by  a 
witness  or  by  the  production  of  the  receipt  itself,  but  when  it  is 
proven  by  a  witness  he  must  know  the  fact,  independent  of  the 
receipt.  He  can  not  state  what  he  has  learned  from  the  receipt, 
but  it  must  be  from  other  and  independent  sources.  In  this  case 
the  witness  only  testified  to  what  he  learned  from  the  receipts. 
But  as  the  receipts  and  certificates  of  redemption  were  intro- 
duced in  evidence,  we  would  not  incline  to  reverse,  unless  it 
appeared  that  the  witness  testified  to  a  larger  amount  than  they 
showed  to  have  been  paid,  which  appears  to  have  been  so  in  this 
case. 

If  the  evidence  had  shown  that  this  note  was  given  for  the  arti- 
cles referred  to  in  the  evidence,  and  the  plea  could  be  regarded 
as  one  of  failure  of  consideration,  it  might  be  regarded  either  as 
a  plea  of  entire  or  partial  failure.  And  if  there  was  only 
a  part  failure,  then  the  verdict  should  have  been  for  the  ["^307] 
balance.  But  the  first  instruction  given  tor  defendant 
below  fails  to  distinguish  between  a  partial  and  a  total  failure  of 
consideration.  And  yet  there  was  evidence  from  which  the  juiy 
would  have  been  warranted  in  concluding  that  he  received  more 
than  half  of  the  rye,  the  ditching,  and  a  portion  of  the  lumber 
in  the  fence,  yet  the  instruction  informs  them  that  a  failure  of 
consideration  is  a  good  and  full  defense.  A  partial  failure  of  the 
consideration  Avould  be  as  fully  embraced  in  this  instruction  as  a 
total  failure,  and  the  instruction,  we  think,  was  calculated  to 
mislead  the  jury  and  may  have  done  so,  and  should  have  been 
modified  before  it  was  given.  The  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed 
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The   People   of   the   State  of   Illinois   ex  rel.   Mueray 

McOoNNEL 
V. 

James  H.  Beveridge,  Treasurer. 

1.  Constitutional  law — of  appropriations  for  the  pay  of  members  of  the 
General  Assembly.  That  portion  of  the  act  of  1865,  entitled  ^'An  act  making 
c&riain  appropriations  not  othewise  provided  for^'''  which  declares  that  the  per 
diem  and  mileage  of  the  members  of  the  then  present  General  Assembly  should 
be  paid  in  gold  coin,  is  not  in  violation  of  the  twenty-second  section  of  the 
third  article  of  the  Constitution,  which  provides  that  bills  making  appropria- 
tions for  the  pay  of  the  members  and  officers  of  the  General  Assembly,  &c.,  shall 
not  contain  any  provision  on  any  other  subject,  although  by  such  act  appro- 
priations are  distinctly  made  for  other  and  different  purposes.  That  clause 
merely  directs  in  what  kind  of  funds  the  Treasurer  shall  pay  the  members  for 
which  appropriations  had  already  been  made,  according  to  the  requirements 
of  the  Constitution. 

2.  Same — granting  extra  compensation  after  services  rendered.  Nor  is  the 
clause  mentioned  in  violation  of  the  thirty-third  section  of  that  article  of  the 

Constitution,  which  declares  that  the  General  Assembly  shall  never 
[*308]  grant  or  authorize  extra  compensation  to  any  public  officer,  agent.  &c., 

after  the  services  shall  have  been  rendered,  or  the  contract  entered  into. 
The  services  to  pay  which  the  act  of  1865  was  passed  hafl  not  been  rendered 
at  the  date  of  the  act,  nor  does  the  act  grant  any  extra  compensation. 

3.  Same — increasing  former  appropriations — when  two-thirds  vote  required. 
As  the  act  does  not  increase  the  compensation  of  the  members,  a  vote  of  two- 
thirds  was  not  necessary  to  its  passage,  under  the  thirty-seventh  section  of  the 
third  article  of  the  Constitution,  which  provides  that  appropriations  for  the 
expenses  of  the  Government  made  by  the  General  Assembly  shall  not  be 
increased  without  a  vote  of  two-thirds  of  each  house. 

4.  Appropriations— /or  pay  of  the  members — whether  the  specific  kind  of 
funds  should  he  named.  When  the  act  of  appropriation  of  1863  for  the  pay  of 
the  members  of  the  next  General  Assembly  was  passed,  nothing  but  gold  was 
the  currency  of  the  Constitution,  so  it  was  unnecessary  then  to  direct  that 
warrants  drawn  on  that  appropriation  should  be  paid  in  gold.  The  omission 
so  to  direct  did  not  exclude  the  idea  of  paynient  in  gold. 

5.  But  when,  at  the  same  session,  the  act  of  making  United  States  legal 
tender  treasury  notes  and  postage  currency  receivable  for  taxes  was  passed,  it 
became  necessary  to  direct  in  what  medium  the  members  should  be  paid. 
Hence  the  act  of  1865,  directing  that  they  should  be  paid  in  gold. 

6.  State  treasurer— w  what  funds  he  must  pay.  The  act  of  1865  direct- 
ing  that  the  members  of  that  General  Assembly  should  be  paid  in  gold  coin, 
was  mandatory  to  the  Treasurer,  and  he  was  shorn  of  any  discretion ;  pro- 
vided, always,  the  coin  was  in  the  treasury  when  the  warrants  were  presented. 

7.  Same — on  what  funds  warrants  will  be  regarded  as  being  drawn.  The 
appropriation  act  of  1863  provided  that  the  Auditor  should  draw  his  warrants 
for  the  pay  of  members  of  the  General  Assembly  on  the  revenue  fund ;  and 
although  the  warrants  issued  did  not  purport  to  be  drawn  on  that  fund,  in  so 
many  words,  yet,  in  legal  contemplation,  they  must  be  understood  as  being  so 
drawn. 

8.  Sam-e— out  of  what  fund  warrants  must  be  paid.  Warrants  drawn  upon 
the  revenue  fund  must  be  paid  out  of  that  fund.  The  treasurer  is  inhibited 
from  paying  such  warrants  out  of  any  other  fund.  He  cannot  pay  them  out 
of  the  school  fund,  the  Central  Railroad  fund,  or  the  fund  raised  by  special  tax 
for  the  payment  of  the  interest  on  the  State  debt. 
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This  was  an  application   to  this  court  in  the  name  of  the 
People   of  the   State   of  Illinois,    on    the   relation    of  Murray 
McOonnel,  for  a  writ  of  mandamus  against  James   H. 
Beveridge,  Treasurer  of  this  State,  to  compel  him  to  pay  ['^309] 
a  certain  warrant  drawn  upon  the  treasury  in  gold  coin. 

The  relator  alleges  in  his  petition  that  he  was  duly  elected  and 
qualiiied  as  Senator  in  the  Twenty-fourth  General  Assembly  of 
the  State  of  Illinois,  and  took  his  seat  and  served  in  said  Senate 
at  the  session  began  and  held  on  the  first  Monday  in  January, 
1865,  until  the  end  of  that  session. 

That  after  the  close  of  said  session  the  Auditor  of  Public 
Accounts,  for  the  services  aforesaid,  issued  and  delivered  to  the 
relator  a  warrant  upon  the  treasury  as  follows: 

*' $95.20.  No.  4169. 

"Auditor's  Office,  Illinois, 
"  Springfield,  February  16th,  1865. 
^^  Treasurer  of  the  State  of  Illinois: 

"  Pay  to  Murray  McConnel,  or  order,  ninety- five  dollars  and 
twenty  cents  for  h\Q  per  diem  and  mileage,  in  full,  as  Senator  in 
the  Twenty -fourth  General  Assembly. 

^'O.  H.  MUSTER 
"  Auditor  of  Public  Accounts." 

It  is  alleged  that  this  warrant  was  duly  presented  to  the  treas- 
urer on  the  day  of  its  date,  and  was  by  him  countersigned  and 
registered,  and  payment  thereof  demanded  in  gold  coin,  under 
the  provisions  of  the  act  of  16th  February,  1865,  entitled  ^'•An 
act  malting  certain  appropriations  not  otherwise  provided  for  ^'''' 
which,  among  other  provisions,  declared  as  follows:  "And  the 
per  diem  and  mileage  of  the  members  of  the  present  General 
Assembly,  and  the  Speaker  of  the  Senate  and  the  Speaker  of  the 
House  shall  be  paid  out  of  the  treasury  in  gold  coin." 

The  relator  states  that  at  the  time  of  the  presentation  of  said 
warrant  to  the  treasurer  for  payment,  there  was,  and,  as  he 
believes,  there  is  still,  gold  coin  in  the  treasury,  which  was  by 
said  act  appropriated  to  pay  said  warrant;  yet  the  treasurer 
refused  to  pay  the  same  in  such  gold  coin.  Wherefore  he  prays 
that  a  writ  of  mandamus  may  issue,  commanding  the 
treasurer  to  pay  said  warrant  in  gold  coin,  or  to  show  cause  [*310] 
for  refusing  so  to  do. 

In  answer  to  this  petition,  the  respondent,  James  H.  Beve- 
ridge,  the  treasurer,  admitted  the  election  and  qualification  of 
the  relator  as  Senator,  and  the  issuing  of  the  warrant  of  the  audi- 
tor to  him  for  his  per  diem  and  mileage,  as  alleged,  and  the 
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presentation  of  such  warrant  for  payment,  and  his  refusal  to  pay 
the  same  in  gold  coin. 

As  one  of  the  reasons  for  such  refusal  the  respondent  alleges 
that  the  act  of  February  16,  1865,  referred  to  by  the  relator, 
although  purporting  to  have  been  duly  passed  and  approved,  was 
not  passed  by  a  majority  of  two-tliirds  of  the  members  of  either 
branch  of  the  General  Assembly,  as  appears  from  the  journals 
of  the  respective  houses,  and  therefore  submits  whether  said 
act  is  not  void  and  inoperative,  as  contravening  alike  the  22d, 
the  26th,  the  33d  and  37th  sections  of  the  3d  article  of  the 
Constitution. 

The  respondent  admits  that  at  the  time  of  the  presentation  of 
said  warrant  for  payment  there  was  sufficient  gold  in  the  treasury 
to  have  paid  the  same,  and  that  there  still  is  sufficient  gold  in 
the  treasury  for  that  purpose,  but  he  does  not  admit  that  such 
gold  coin  was  at  any  time  subject  to  the  payment  of  said  warrant, 
or  that  it  was  his  duty  to  appropriate  any  portion  of  such  coin 
for  that  purpose. 

The  respondent  further  says,  that  by  the  37th  section  of  the 
3d  article  of  the  Constitution,  it  is  provided  that  each  General 
Assembly  shall  provide  for  all  the  appropriations  necessary  for 
the  ordinary  and  contingent  expenses  of  the  Government  until 
the  adjournment  of  the  next  regular  session,  the  aggregate  amount 
of  which  shall  not  be  increased  without  a  vote  of  two-thirds  of 
each  house,  nor  exceed  the  amount  of  revenue  authorized  by  law 
to  be  raised  in  such  time.  That  under  and  in  pursuance  of  said 
provision,  and  also  in  conformity  to  the  22d  section  of  the  same 
article,  the  Twenty -third  General  Assembly  passed  an  act, 
approved  June  12,  1863,  entitled  "  An  act  making  appro- 
[^311]  priations  for  the  pay  of  the  officers  and  members  of  the 
next  General  Assemhly^  and  for  the  salaries  of  the  officers 
of  the  government^''  in  which  said  act  provision  was  made  for  the 
pay  of  the  members  of  the  General  Assembly,  for  the  payment 
of  which  the  second  section  of  that  act  declared  that  the  auditor 
should  draw  his  warrants  on  the  revenue  fund^  to  be  paid  by  the 
treasurer  out  of  such  fund  in  the  treasury. 

The  respondent  further  states,  that  by  law,  and  the  usage  of 
the  treasurer's  office,  moneys  received  by  the  treasurer  are  cred- 
ited as  received  to  the  various  accounts  and  funds  on  account  of 
which  they  were  levied  and  collected,  or  to  which,  by  provision 
of  law,  they  are  appropriated  when  received  by  the  treasurer; 
and  the  respondent  alleges  that  at  the  time  of  the  presentation 
of  said  warrant  there  was  not,  nor  at  any  time  since  has  there 
been,  any  gold  coin  in  the  treasury  to  the  credit  of  the  revenue 
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fund,  out  of  which  fund  alone  could  said   warrant  have  been 
legally  payable. 

Eespondent  insists  that  the  only  law  by  which  he  should  have 
been  guided  and  governed  in  the  payment  of  said  warrant  was 
the  said  act  of  June  12,  1863. 

The  respondent  further  says,  that  by  the  provisions  of  an  act 
entitled  "  An  act  to  provide  for  the  payment  of  the  interest  on 
the  sterling  honds  of  the  State^^  approved  February  16,  1865, 
it  was  provided  that  the  silver  and  gold  coin  then  in  the  treasury 
should  be  appropriated  for  the  purpose  of  paying  the  interest  on 
the  sterling  bonds  of  the  State,  payable  in  London,  and  that  the 
same  should  be  set  apart  for  that  purpose;  and  which  said  act, 
although  bearing  the  same  date  of  approval  by  the  Governor, 
was  in  fact  approved  by  him  later  than  his  approval  of  tlie  act 
entitled  "  An  act  making  certain  appro jpriations  not  otherioise 
provided  for^  And  that  at  the  time  of  the  presentation  of  said 
warrant  for  payment,  said  first  mentioned  act  was  in  full  force 
and  effect. 

It  was  stipulated  and  agreed  between  the  parties  that  the  act 
entitled  "  An  act  to  provide  for  the  payment  of  the  interest  on 
the  sterling  honds  of  this  State^^  and  the  act  entitled  ^^An 
act  making  certain  appropriations  'not  otherwise  pro-  ['''312] 
mded  for^^  were  both  approved  by  the  Governor  on  the 
16th  day  of  February,  1865,  and  the  first  mentioned  act  was  last 
approved,  but  in  point  of  fact  the  first  mentioned  act  was  passed 
by  both  branches  of  the  General  Assembly  several  days  before  the 
act  last  mentioned. 

Mr.  Murray  McConnel,  relator,  pro  se. 

Messrs.  Hay  and  Cullom,  for  the  respondent. 

Mr.  Jus'ncE  Breese  delivered  the  opinion  of  the  Court: 

This  is  an  application  for  a  mandamus  to  compel  the  treasurer 
of  the  State  to  pay  a  certain  warrant  in  favor  of  the  relator  in 
gold  coin. 

The  facts  are  these:  The  relator  was  a  member  of  the  Senate 
in  the  late  General  Assembly,  and,  as  such,  entitled  to  a  certain 
per  diem  and  mileage,  the  amount  being  fixed  by  the  Constitu- 
tion. 

At  the  late  Session  of  the  General  Assembly,  at  which  the 
relator  attended  as  Senator,  an  act  was  passed  entitled  '-'-  An  ctct 
making  certain  appropriations  not  otherwise  provided  for  ^''  the 
second  section  of  which,  in  its  last  clause,  is  as  follows:  "And 
the  per  diem  and  mileage  of  the  members  of  the  present  General 
Assembly,  and  of  the  Speaker  of  the  Senate,  and  the  Speaker  of 
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the  House  shall  be  paid  out  of  the  State  treasury  in  gold  coin. 
(Sess.  Laws  1865,  page  14.) 

At  the  same  session,  and  on  the  same  day,  the  General  Assem- 
bly passed  another  act  entitled  ""An  act  to  provide  for  the  pay- 
ment of  the  interest  on  the  sterling  honds  of  the  State^''  the  first 
section  of  which  provides  "  that  the  gold  and  silver  coin  now  in 
the  treasury  be  and  is  hereby  appropriated  for  the  purpose  of 
paying  the  interest  on  the  sterling  bonds  of  the  State,  which  ara 
payable  in  London."     Ih.  page  22. 

It  is  agreed  that  both  these  acts  were  approved  on  the 
P313]  same  day,  but  the  last  recited  act  was  approved  last,  but 
actually  passed  both  houses  several  days  prior  to  the  iirst 
named  act. 

It  is  insisted  by  the  respondent  that  the  act  requiring  payment 
to  the  members  to  be  made  in  gold  is  contrary  to  the  twenty- 
second,  twenty-sixth,  thirty-third  and  thirty-seventh  sections  of 
article  three  of  the  State  Constitution. 

Article  three  relates  to  the  legislative  power  of  the  State. 
Section  twenty-two  provides  that  bills  making  appropriations  for 
the  pay  of  the  members  and  officers  of  the  General  Assembly, 
and  for  the  salaries  of  the  officers  of  the  Government,  shall  not 
contain  any  provision  on  any  other  subject.  Section  twenty-six 
provides  that  no  money  shall  be  drawn  from  the  treasury  but  in 
consequence  of  appropriations  made  by  law,  &c.  Section  thirty- 
third  provides  that  the  General  Assemby  shall  never  grant  or 
authorize  extra  compensation  to  any  public  officer,  agent,  servant, 
or  contractor,  after  the  service  shall  have  been  rendered,  or  the 
contract  entered  into.  Section  thirty-seventh  provides  that  each 
General  Assembly  shall  provide  for  all  the  appropriations  neces- 
sary for  the  ordinary  and  contingent  expenses  of  the  Government 
until  the  adjournment  of  the  next  regular  session,  the  aggregate 
amount  of  which  shall  not  be  increased  without  a  vote  of  two- 
thirds  of  each  house,  nor  exceed  the  amount  of  revenue  author- 
ized by  law  to  be  raised  in  such  time.     Scates'  Comp.  pp.  61,  62. 

It  is  urged  by  the  treasurer  that  this  act,  on  its  face,  shows  it 
is  in  conflict  with  section  twenty-second,  as  it  is  made  up  of  pro- 
visions on  other  subjects  having  no  relation  to  the  pay  of  the 
members  of  the  General  Assembly.  This  objection  is  petitio 
principiij  a  begging  the  question,  as  it  is  not  shown  this  clause 
of  the  act  is  an  act  making  appropriations  for  the  pay  of  the 
members.  The  appropriations  in  the  act  are  distinctly  made  for 
other  and  different  purposes.  This  clause  merely  directs  in  what 
kind  of  funds  the  treasurer  shall  pay  the  members  for  which 
appropriations  had  been  made,  in  obedience  to*  the  requirements 
of  section  thirty-seventh   of  the   Constitution.     These  appro- 
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priations  were  made  bj  the  act  of  June  12,  1863.     (Sess.  [^314] 
Laws  1863,  page  21.)     Therefore  there  is  no  violation  of 
the  twenty-sixth  section. 

Nor  is  it  in  violation  of  section  thirty-three,  because  the  services 
to  pay  wliich  the  act  of  1865  was  passed  had  not  been  rendered 
at  tlie  date  of  the  act,  nor  does  it,  in  terms,  or  by  fair  implication, 
grant  any  extra  compensation  to  the  members  of  the  Legislature, 
even  if  this  section  can  be  rightfully  considered  as  applicable  to 
them. 

As  this  act  does  not  increase  the  compensation  of  the  members, 
it  cannot  be  said  to  violate  the  thirty- seventh  section.  l^Tot 
increasing  the  compensation,  a  vote  of  two-thirds  was  not  neces- 
sary to  pass  the  bill. 

The  compensation  of  the  members  of  the  General  Assembly  is 
fixed  by  section  twenty-fourth  of  this  same  article  three  at  two 
dollars  per  day  for  forty-two  days'  attendance,  and  one  dollar  per 
day  for  each  day's  attendance  thereafter,  and  ten  cents  for  each 
mile  of  necessary  travel  going  to  and  returning  from  the  seat  of 
Government. 

This  compensation  was  payable  in  the  money  of  the  Constitu- 
tion; that  is,  in  gold  coin,  so  that  the  act  of  1865,  requiring  it 
to  be  paid  in  such  coin  was  no  more  than  a  reiteration  of  the 
demands  of  the  Constitution,  and  in  no  sense  an  amendment  of 
the  act  of  1863,  which  appi'opriated  the  money  to  pay  it. 

It  is  nrged  hj  the  treasurer  that  the  act  of  1865,  requiring 
payment  in  gold  coin,  violates  section  twenty-sixth,  for  the 
reason  that  there  was  not,  by  the  act  of  1863,  any  appropria- 
tion of  this  coin,  and  consequently,  there  being  no  appropriation 
of  it  by  that  act,  payment  in  gold  cannot  be  insisted  on  by  the 
relator. 

To  this  it  may  be  answered  that  the  act  of  1863,  making  the 
appropriations  to  pay  the  members,  does  not  exclude  the  idea 
the  payment  was  to  be  made  in  gold.  Nothing  but  gold  was 
then  the  currency  of  the  Constitution,  so  that  it  was  unnecessary 
then  to  direct  the  treasurer  to  pay  the  warrants  drawn  on  this 
appropriation  in  gold  coin.  But  when,  at  the  same  session, 
the  act  making  United  States  legal  tender  treasury  notes  [*315] 
and  postage  currency  receivable  for  taxes  was  passed,  and 
those  notes  filled  tlie  vaults  of  tlie  treasury,  occupying  places 
where  gold  should  have  been,  it  became  necessary  to  direct  the 
treasurer  in  what  medium  he  should  discharge  the  warrants  drawn 
in  favor  of  the  members  of  the  General  Assembly,  hence  this  law 
of  1865.  This  law,  then,  is  mandatory  to  the  treasurer,  and  he 
is  shorn  of  any  discretion,  provided,  always,  the  coin  is  in  the 
treasury  when  the  warrant  is  presented. 
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It  is  urged  by  the  Treasurer  that  these  warrants  to  the  mem- 
bers of  the  General  Assembly  are  all  drawn  on  a  specific  fundr 
called  the  "  Revenue  Fund,"  and  that  when  the  warrant  was  pre- 
sented by  the  relator,  and  when  the  same  was  issued,  there  was 
no  gold  coin  in  the  Treasury  belonging  to  that  fund. 

It  is  true,  the  act  of  1863,  before  cited,  by  section  two,  pro- 
vides that  the  Auditor,  upon  presentation  of  the  certificates  of 
the  Speaker  of  each  house,  shall  draw  his  warrant  upon  th'- 
revenue  fund  for  the  amount  to  which  each  person  shall  be 
entitled  as  aforesaid,  to  be  paid  by  the  State  Treasurer  out  of 
the  said  revenue  fund  in  the  State  Treasury. 

The  warrant  drawn  in  this  case  does  not  purport  to  be  drawn 
on  this  fund,  in  so  many  words,  but  in  legal  contemplation,  it 
must  be  understood  as  so  drawn,  and  being  so  drawn,  the  Treas- 
urer is  inhibited  from  paying  it  out  of  any  other  than  the  rev- 
enue fund.  He  could  not  pay  it  out  of  the  School  Fund,  the 
Central  Railroad  Fund,  or  the  fund  raised  by  special  tax  for  the 
payment  of  the  interest  on  the  State  debt.  Those  funds  are  a 
sacred  deposit  to  meet  and  discharge  trusts  of  the  most  impor- 
tant character  devolving  upon  the  State,  and  which  her  honor 
requires  shall  never,  under  any  pretense,  be  misapplied. 

If  then,  we  understand  the  answer  of  the  Treasurer,  he  has  in 
the  Treasury  gold  coin  more  than  suflicient  to  discharge  this 
warrant,  but  that  it  does  not  belong  to  the  revenue  fund,  on 
which  the  warrant,  by  the  terms  of  the  law,  is  drawn,  conse- 
quently the  relator  can  not,  with  propriety,  claim  to  have 
[*316]  his  warrant  paid  out  of  any  other  fund  made  up  of  gold 
coin.  It  is  not  for  this  court  to  say  how  the  revenue  fund, 
so  called,  is  constituted,  of  what  items  of  revenue  it  is  made  up- 
it  is  sufficient  the  law  of  1863  emphatically  directs  the  warrants 
for  the  pay  of  the  members  of  the  General  Assembly  to  be  drawn 
on  that  fund,  and  the  Treasurer  is  specially  directed  to  ])ay  them 
out  of  that  fund,  thereby,  by  clear  implication,  prohibiting  pay- 
ment out  of  any  other  fund. 

Tlie  other  act,  providing  for  the  payment  of  the  interest  on 
the  sterling  bonds  of  the  State,  we  understand  from  the  Treas- 
urer's answer,  has  been  executed,  and  after  paying  such  interest, 
there  remains  no  gold  coin  in  the  Treasury  belonging  to  any 
fund.  The  application  for  a  peremptory  mandamus  must  be 
denied. 

Mandamus  refused 
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Floyd   H.    Cooley,  impl.  <&c. 

V. 

William   Scaklett. 

1.  Evidence  in  chancery — jnode  of  pi^eserving  the  same.  Since  the  act 
allowing  oral  testimony  in  chancery,  it  has  been  a  settled  practice  to  preserve 
the  evidence  by  recitals  in  the  decree,  if  counsel  prefer  that  method. 

2.  Recitals  in  decree — Iwio  far  conclusive.  The  statements  of  the  evi- 
dence  in  the  decree  can  no  more  be  questioned  by  the  appellate  court,  than 
can  those  of  a  bill  of  exceptions  in  a  common  law  case. 

?).  Same — power  to  correct,  and  when.  If  a  Circuit  Judge  has  inadvertently 
signed  a  decree  containing  erroneous  recitals  of  the  proof,  he  may,  even  at  a 
sill  sequent  term,  correct  it. 

4.  Parties — in  chancery.  One  Stephenson  negotiated  with  Scarlett  for 
the  purchase  of  certain  lands,  which  the  latter  was  to  convey  to  one  Cooley, 
in  exchange  for  which  Stephenson  was  to  give  to  Scarlett  a  mortgasje  upon 
ceitain  premises,  and  also  a  deed  from  Cooley  to  another  tract  of  land,  held 
by  the  latter  in  trust  for  Steplienson,  Scarlett  and  Cooley,  both  made 
Iheir  deeds  which  were  left  with  a  third  person  as  a  depositar}^,  not  to  [*317] 
be  delivered,  however,  until  Scarlett  should  be  satisfied  with  the  title  to 

the  mortgaged  premises.  Scarlett  was  not  satisfied  with  the  title,  and  after 
ineflectual  attempts  by  the  latter  to  get  possession  of  his  deed,  Cooley,  by 
fj'audulent  means,  and  without  any  connection  with  Stephenson  in  that 
regard,  obtained  the  deed  from  the  depositary,  and  conveyed  the  land  to 
another  person.  //eW,  that  in  a  suit  in  chancery  by  Scarlett  against  Cooley 
and  his  grantee,  to  cancel  these  deeds,  Stephenson  was  not  a  necessary  party. 

5.  Conflict  of  i,k^N ^—jurisdiction  of  courts  in  one  State  over  titles^to  lands 
in  another  State.  Whedier  a  conveyance  of  land,  which  has  been  duly  re- 
corded in  the  State  where  the  land  is  situate,  is  a  nullity,  even  upon  the 
ground  of  fraud,  depends  upon  the  local  laws  of  such  State.  The  courts  of 
another  State  have  no  power  to  annul  such  a  conveyance. 

6.  But  if  a  court  of  equity  in  this  State  has  obtained  jurisdiction  of  the 
person  of  one  who  has  obtained  a  deed  for  land  lying  in  another  Stale,  by 
fraud,  although  he  may  have  procured  the  deed  to  be  recorded,  the  court  may 
decree  that  he,  and  his  grantee,  who  may  not  be  in  a  condition  to  be  i)ro- 
tected  as  a  bona  fide  purchaser,  shall  release  all  their  claims  acquired  under 
the  deed  fraudulently  obtained. 

7.  And  if  tliey  should  refuse  so  to  do,  they  may  be  attached  for  contempt 
and  held  in  custody  until  they  execute  the  decree. 

8.  And  if,  in  the  mean  time,  it  should  appear  that  they  are  seeking  to 
encumber  the  title  by  conveyances  to  third  persons,  that  also  might  be  treated 
as  a  contempt  and  punished  accordingly. 

9.  Or  if  they  should  go  beyond  the  jurisdiction,  the  court  can  appoint  a 
special  commissioner  to  make  the  release  in  their  stead. 

ArPEAL  from  tlie  Circuit  Court  of  Kane  County;  the  Hon. 
Isaac  G.  Wilson,  Judge,  presiding. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Mr.  B.  F.  Parks,  for  the  appellant. 

Mr.  C.  J.  Metznek,  for  the  appellee. 

Mr.  Justice  Laweence  delivered  the  opinion  of  the  Court: 
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One  Stephenson  had  been  negotiating  with  Scarlett,  the 
P318]  appellee,  for  the  purchase  of  land  belonging  to  the  latter, 
situated  in  the  State  of  Michigan.  He  was  to  give  Scar- 
lett, in  exchange,  a  mortgage  on  certain  lands  in  Bureau  county, 
in  this  State,  and  a  deed  from  the  appellant,  Cooley,  to  a  tract 
of  land  in  Iowa,  which  he  represented  Cooley  to  hold  in  trust 
for  him.  Scarlett  was  to  convey  the  Michigan  land  to  Cooley. 
Scarlett  and  Cooley  both  executed  their  deeds,  and  these  were 
left  with  one  Johnson  as  a  depositary,  to  remain  until  Scarlett 
should  be  satisfied  with  the  title  of  the  mortgaged  lands,  and 
then  the  deeds  were  to  be  delivered.  Scarlett  was  not  satisfied 
with  the  title,  and  several  times  during  the  month  of  August, 
demanded  back  his  deed  from  Jolmson,  but  failed  to  procure  it. 
\w  the  month  of  September,  Cooley  procured  the  deed  from  the 
depositary,  Johnson,  for  the  Michigan  lands,  under  a  pretence 
that  he  wished  to  get  from  it  a  description  of  the  lands.  He 
promised  to  return  it,  but  instead  ot*  doing  so,  he  caused  it  to  be 
recorded  in  the  State  of  Michigan,  and  conveyed  the  land  to 
Kidder  and  Perrin,  who  also  caused  their  deeds  to  be  recorded. 
Scarlett  then  filed  liis  bill  against  Cooley,  Ridder  and  Perrin, 
and  asked  and  obtained  a  decree  cancelling  these  deeds.  The 
defendants  below  appealed. 

The  facts  we  have  briefly  recited  are  set  out  with  much  detail 
in  the  decree.  It  is  urged  by  the  appellant's  counsel  that  no 
such  proof  was  made  on  the  hearing,  or  appears  elsewhere  in 
the  record.  But  since  the  passage  of  the  act  allowing  oral  testi- 
mony in  chancery,  it  has  been  a  settled  practice,  under  repeated 
decisions  of  this  court,  to  preserve  the  evidence  by  recitals  in 
the  decree,  if  counsel  prefer  that  method.  We  can  no  more 
question  its  statements  than  we  can  those  of  a  bill  of  exceptions 
in  a  common  law  case.  If  the  Circuit  Judge  has  inadvertently 
signed  a  decree  in  any  case,  containing  erroneous  recitals  of  the 
proof,  he  may  correct  it,  ev^en  at  a  subsequent  term,  on  his  be- 
coming satisfied  that  an  error  in  this  respect  has  been  committed. 
It  is  also  urged  that  Stephenson  should  have  been  made 
p319]  a  party.  This  was  not  necessary.  Stephenson  had  no 
interest  in  this  proceeding,  as  it  stands  on  the  face  of  the 
pleadings  and  proofs.  The  object  of  the  bill  was,  not  to  cancel 
a  contract  with  Stephenson,  since  it  proceeds  upon  the  ground 
that  no  contract  was  ever  made,  but  simply  to  procure  the  can- 
cellation of  an  instrument  which  Cooley  had  fraudulently  got 
into  his  possession,  and  under  which  he  claimed  title.  It  does 
not  appear  that  Stephenson  claimed  that  the  contract  between 
himself  and  Scarlett  had  been  completed,  or  that  he  had  any 
connection  with  the  withdrawal  of  tlie  deed  by  Cooley.     On  the 
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contrary  Stephenson  seems  to  have  taken  back  from  Scarlett  the 
note  secured  by  the  mortgage  on  the  Bureau  hind. 

We  should  have  no  hesitation  in  affirming  the  decree  if  we 
could  regard  it,  in  its  present  form,  as  within  the  power  of  the 
court  to  make.  But  we  can  not.  It  purports  to  pronounce  null 
and  void  conveyances  of  land,  situated  in  the  State  of  Michigan, 
which  conveyances  have  been  duly  recorded  in  the  recorder's 
office  of  that  State.  Now,  whether  these  recorded  deeds  are 
nullities,  even  under  this  fraud,  must  necessarily  depend  upon 
the  local  laws  of  Michigan,  wliich  we  can  not  assume  to  admin- 
ister. The  courts  of  Michigan  may  well  claim  the  exclusive 
right  of  deciding  upon  the  recorded  titles  of  their  own  lands, 
and  would  be  apt  to  pay  but  slight  regard  to  this  decree.  Sup- 
pose a  citizen  of  the  State  of  New  York  were  to  bring  an  action 
of  ejectment  in  this  State  against  the  occupant  of  a  piece  of 
land,  and,  to  rebut  the  title  shown  by  the  defendant,  should  pro- 
duce a  decree  of  a  New  York  court  ju'onouncing  some  deed  in 
the  defendant's  chain  of  title  to  be  a  nullity,  and  rendered  in  a 
proceeding  to  which  the  defendant  in  the  ejectment  was  not  a 
party!  Would  our  courts  pay  any  attention  to  such  a  decree? 
Of  what  avail  is  a  recorder's  office,  if  deeds,  duly  reduced  to 
record,  can  be  annulled  by  a  chancery  proceeding  in  another 
State,  so  that  innocent  purchasers  can  not  be  protected  under 
them?  And  the  object  of  this  decree  is  to  totally  annul  the 
title,  so  as  to  cut  gff  even  remote  and  ho?ia  fide  purchasers. 
This  can  not  be  done  by  a  proceeding  in  this  State. 

The  decree,  however,  may  be  remodeled  so  as  to  bring  [*320] 
it  within  the  principles  of  chancery  jurisdiction  and  still 
afford  some  protection  to  the  complainants.  Cooley,  Bidder  and 
Berrin  are  all  personally  before  the  court.  There  is  no  attempt 
to  prove  that  Bidder  and  Berrin  were  purchasers  for  a  valuable 
consideration,  and  they  do  not  even  claim  to  be  so,  in  their 
answers,  which  are  sworn.  Being  then  personally  within  the 
jurisdiction  of  the  court,  it  can  compel  them  personally  to 
execute  to  Scarlett  a  release  of  all  claim  acquired  through  the 
deed  from  him.  If  they  refuse  to  do  so  they  can  be  attached  for 
contempt  and  held  in  custody  until  they  execute  the  decree,  and 
if,  in  the  mean  time,  it  should  be  made  to  appear  to  that  court 
that  they  are  seeking  to  encumber  the  title  by  conveyances  to 
third  persons,  that  also  might  be  treated  as  a  contempt  for  which 
the  Circuit  Court  could  attach  and  punish  them.  If  they  go 
beyond  the  jurisdiction,  the  court  can  appoint  a  special  commis- 
sioner to  make  the  conveyance  in  their  stead. 

Decree  reversed  and  cause  remanded. 

Decree  reversed, 
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Louis  Bouek 

V, 

William   Riggs. 

1.  Verdict — in  replevin.  The  verdict  of  not  guilty,  in  replevin,  is  respon- 
sive to  the  issues  of  noii  cepit  and  non  detinet. 

2.  Admission — by  plea.  The  pleas  of  non  cepit  and  non  detinet,  in  replevin, 
admit  the  property  to  be  in  the  phiintiff. 

3.  Writ  of  retorno  habendo — wJien  aioarded.  A  writ  of  retorno  hdbendo 
can  not  be  awarded  in  an  action  of  replevin,  unless  it  appears  from  the  issues 
tried  and  the  verdict  returned  that  the  plaintiff  is  not  the  owner. 

4.  So  where  the  issues  tried  are  upon  the  pleas  non  cepit  and  non  detinet^ 
and  a  verdict  of  not  guilty  upon  those  issues,  it  is  error  to  award  a  return  of 
the  property. 

[^321]  Wkit  of  Ekror  to  the  Circuit  Court  of  the  County  of 
Kankakee;  the  Hon.  Charles  R.  Starr,  J ndge, presiding. 
On  the  4th  of  August,  1865,  Louis  'Bourk  instituted  an  action 
of  replevin  against  William  Riggs,  before  a  justice  of  the  peace 
in  the  Countj^  of  Kankakee,  for  the  recovery  of  a  heifer.  The 
cause  was  removed  into  the  Circuit  Court  by  appeal.  In  that 
court  the  plaintiff  filed  a  declaration  containing  two  counts,  the 
first  for  taking  the  property  and  the  second  for  the  detention  of 
the  same.  Issues  were  formed  upon  the  pleas  non  cepit  Siud  non 
detinet^  and  a  trial  resulted  in  a  verdict  of  not  guilty.  A  motion 
for  a  new  trial  was  refused,  and  a  judgment  w^as  entered  for  the 
defendant,  and  awarding  a  return  of  the  property.  The  plaintiff 
thereupon  sued  out  this  writ  of  error.  The  only  question  pre- 
sented, is,  whether  it  was  proper  to  award  a  return  of  the  property 
upon  the  issues  and  verdict. 

Mr.  C.  A.  Lake,  for  the  plaintiff  in  error. 

Mr.  James  N.  Orr,  for  the  defendant  in  error. 

Mr.  Chief  J  qstice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  replevin  brought  before  a  justice  of  the 
peace  for  the  recovery  of  a  heifer.  The  cause  was  removed  to  the 
Circuit  Court  by  appeal,  where  a  trial  w^as  had,  when  the  jury 
returned  a  verdict,  simply,  that  they  found  for  the  defendant. 
The  court  caused  the  verdict  to  be  entered  in  this  form:  "We 
find  the  defendant  not  guilty."  Upon  being  inquired  of  by  the 
court,  the  jury  replied,  that  their  verdict  was  based  on  the  want 
of  proof  of  a  demand,  and  they  had  not  passed  upon  the  title  to 
the  property.  Whereupon  the  plaintiff' in  error  moved  the  court 
to  send  the  jury  back,  and  require  them  to  pass  upon  that  issue; 
but  the  court  overruled  the  motion,  and  entered  up  a  judgment 
on  the  verdict. 
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The  verdict  of  not  guilty,  being  responsive  to  the  issues  ^322] 
of  non  cejpit  and  non  detinet^  both  admitting  property  in 
plaintiff  in  error,  it  was  erroneous  for  the  court  to  award  a  writ 
of  retorno  habendo.  Such  a  judgment  should  not  be  rendered, 
unless  it  appears  from  the  issues  tried  and  the  verdict  returned 
that  plaintiff  is  not  the  owner.  Vose  v.  Hart,  12  111.  378; 
Johnson  v.  Iloioe,  2  Gilm.  342;  Ranford  v.  Ohrecht,  (post.) 
For  these  errors  the  judgment  of  the  court  below  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 
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James   H.   Rees 

V. 

The  City  of  Chicago. 

1.  Judgments  against  several — lohen  a  part  only  may  he  found.  In  a 
proceeding  against  two  or  more  defendants,  whose  interests  are  several,  the 
finding  against  any  one  of  them,  thus  situated,  not  being  appealed  from,  is 
conclusive  against  sucli  party. 

2.  Practice  in  the  Supreme  Court — of  partial  reversal.  A  judgment, 
or  decree  against  joint  defendants,  except  when  the  interests  are  several, 
can  not  be  affirmed  in  part  and  reversed  in  part,  but  must  stand  as  entered, 
or  be  reversed  in  toto. 

3.  Joint  judgments — liability  under  them.  A  part}'-  to  a  joint  judgment, 
can  not  discharge  himself  by  paying  a  proportionate   share  of  the  judgment. 

4.  Parties  on  appeal — alone  to  he  affected.  An  appellate  court  can  not 
make  a  decree  against  one  who  has  not  appealed,  even  though  the  court  below 
was  without  jurisdiction;  and  such  party  is  precluded  from  all  benefit  result- 
ing from  the  appeal.  No  party  except  the  appellant  can  be  heard  in  support 
of  it. 

5.  Sale  of  realty — divestiture  of  title.  The  bare  receipt  of  money  by  a 
vendor  of  land,  will  not  transfer  the  title,  or  give  a  right  of  action  to  compel 
a  specific  performance  of  the  contract  of  sale.  Kor  can  title  be  divested 
under  void,  or  without  form  of  law  by  acceptance  of  the  money  tendered. 

6.  Taking  private  property  for  public  Xi^R— divestiture  of  title.  [*323] 
Where,  in  the  exercise  of  the  right  of  eminent  domain,  private  property 

is  taken  for  public  use,  condemnation  of  the  lands  effected,  the  damages 
assessed  and  accepted  by  the  owners,  who  declare  their  assent  to  the  proceed- 
ings, the  titl-e  thereby  becomes  divested. 

7.  Dedication.  A  dedication  is  not  vitiated  because  it  may  have  been 
effected  by  the  payment  of  money. 

^  8.     To  effect  a  dedication,  there  must  be  an  intent  so  to  do,  and  no  particular 
time  is  necessary  for  evidence  of  dedication ;  it  may  take  place  immediately. 

9.  Where  ground  is  dedicated  to  public  use.  and  accepted,  acceptance  may 
be  shown  by  user  by  the  public,  or  by  acts  of  officers. 

10.  A  dedication  is  to  be  proved,  not  alone  by  deed,  but  by  matter  in  pais, 
consisting  of  the  acts  and  accompanying  declarations  of  the  owners. 

11.  Dedication — Estoppel.  A  party  will  be  estopped  from  denying  a 
dedication  which  has  received  his  grantor's  acquiescence. 

Writ  of  Error  from  the  Superior  Court  of  Chicago. 
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Ejectment  for  a  portion  of  JNorth  Water  Street,  in  the  City  of 
Chicago. 

lu  1848  the  premises  were  owned  by  W.  G.  and  G.  W.  Ewing, 
who  then  leased  to  Hamilton.  In  January,  1849,  the  city,  pursu- 
ant to  its  charter,  took  steps  to  condemn  the  premises  for  public 
use,  and  such  proceedings  were  had  that  at  the  May  term,  1849, 
of  the  Circuit  Court  of  Cook  County,  an  order  was  entered  con- 
demning these  and  other  lands  for  tlie  purpose  of  a  public  street. 
Damages  were  assessed  and  collected  by  warrant,  nearly  sufficient 
to  pay  for  the  land  condemned.  In  1850  the  street  was  opened, 
and  Jias  ever  since  continued  to  be  a  public  thoroughfare;  but 
some  of  the  parties  against  whom  assessments  were  made  for 
opening  it  took  an  appeal  to  this  court  from  the  judgment  and 
proceedings  had  in  the  Circuit  Court,  and  in  "1851  that  judg- 
ment was  reversed.  Canal  Trustees  et  al.  v.  City  of  Chicago^ 
12  111.  403. 

The  Ewings  did  not  join  in  the  appeal,  but  received  the  con- 
demnation money  awarded  them  by  the  judgment;  they  also 
knew  that  the  street  was  thrown  open,  and  that  their  and 
[*324]  other  premises  were  thereby  occupied,  and  that  buildings 
and  other  improvements  wxre  erected  with  reference 
thereto.  They  also  modified  their  lease  to  Hamilton  to  corre- 
spond with  these  facts;  and  the  evidence  tended  to  show  that  for 
several  years  subsequently  the  public,  the  city  and  individuals 
were  permitted  to,  and  did,  act  upon  the  supposition  that  the 
street  was  legally  existing.  In  1856  the  plaintiff  in  error 
acquired  whatever  remaining  interest  the  Ewings  then  had  in  the 
premises. 

Messrs.  Aerinoton  and  Dent  and  W.  F.  Stearns,  and  Mer- 
rick and  McKiNNON,  for  plaintiff  in  error. 

The  plaintiff'  in  error  has  shown  a  clear  chain  of  title;  there- 
fore he  must  I'ecover,  unless  the  title  of  the  Ewings  was  divested 
by  some  intermediate  act  or  conveyance  before  the  transfer  to 
Rees.  This  could  only  have  been  by  one  of  tliree  modes: 
condemnation^  dedicatio7i^  or  estoppel. 

I.  It  would  seem   scarcely  necessary  to  mention  condemna 
tion,  to  discard  it  from   tlie  sphere  of  the  investigation.     Tlie 
entire  act  of  condemnation   had  been  reversed   by   this   court. 
Hence  there  is  no  condemnation  upon  which   to  predicate  any 
sort  of  title. 

II.  There  was  no  dedication.  Dedication  is  defined  to  be 
the  act  of  devoting  or  giving  property  to  some  proper  object, 
and  in  such  manner  as  to  conclude  the  owner.  2  Smith's  Lead. 
Gas.  180;  Hunter  v.  Trustees,  die,  6  Hill,  407.     * 
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1.  Dedication  is  not  a  condemnation,  either  attempted  or 
perfect. 

2.  It  is  not  a  sale,  or  an  agreement  for  a  sale.  Yarious  gen- 
eral rules  have  been  ennnciated  as  the  tests  of  a  dedication  by 
courts  and  elementary  writers.  The  following  will  be  sufficient 
for  our  purpose.  First.  There  must  be  an  intention  to  dedi- 
cate. 2  ITillard's  Real  Property,  31,  34;  Warren  v.  Jackson- 
ville^ 15  111.  240.  Second.  The  words  or  acts  which  effect  a 
dedication  must  be  unambiguous.  Smith's  L.  C.  182;  Angell 
on  Highways,  11.     Third.  The  act  of  dedication  must 

be  free  and  voluntary;  this  follows  from  the  definition.  ['^325J 
Thei-efore  (1)  there  can  be  no  dedication  under  compulsory 
process.  Angell  on  Highways,  128, 12;  Gould  v.  Glass,  19  Barb. 
179,  193;  (2)  there  can  be  no  dedication  where  there  is  an  agree- 
ment on  the  subject.  The  logical  process  evolving  this  rule  is 
this:  An  agreement  to  sell  or  transfer  for  value,  in  exchange,  is 
not  a  dedication;  therefore,  where  there  is  an  agreement  there 
can  be  no  dedication,  at  least  contemporaneously  with  it. 

It  is  impossible  to  indicate  any  act  or  declaration  of  the 
Ewings,  or  of  Col.  Hamilton,  their  agent,  which  manifested  the 
slightest  intention  to  dedicate. 

III.  Of  the  estoppel.  In  strict  logical  order  the  subjects  of 
estoppel  and  dedication  should  be  treated  under  the  same  head ; 
but  for  the  sake  of  convenience  we  choose  to  separate  the  two 
topics.  The  estoppel  now  to  be  considered  is  that  supposed  to 
arise  from  the  Ewings  receiving  the  condemnation  money  assessed 
upon  the  condemnation.  But  under  the  circumstances  there  was 
no  estoppel.  Pichard  v.  Sears,  6  Ad.  &  Ell.  475;  1  Gr.  Evid., 
§  207.  The  only  case  adduced  contradictory  of  this  inference  is 
Town  V.  Town  of  Blackherry,  29  111.  146;  but  that  case  is  not 
analogous,  for  there  the  condemnation  was  regular  and  valid. 

Mr.  F.  H.  Kales,  for  the  defendant  in  error. 

I.  By  the  judgment  of  condemnation  the  plaintiff  is  estopped 
from  asserting  title,  provided  the  judgment  as  against  his  grantors 
is  still  in  force.     Morris  v.  City  of  Chicago,  11  111.  652. 

1.  The  court  had  jurisdiction  to  render  that  judgment,  and 
hence  its  validity  cannot  be  drawn  in  question  collaterally. 

2.  It  is  contended  that  the  reversal  of  that  judgment  as  to 
others,  in  the  case  of  the  Canal  Trustees  etal.  v.  City  of  Chicago, 
12  111.  403,  was  a  reversal  as  to  the  Ewings,  who  took  no  appeal. 
But  the  judgment  of  the  Circuit  Court,  although  in  form 
joint,  was  in  legal  effect  several;  therefore  its  reversal  did  [^326] 
not  affect  those  not  appealing.     E710S  v.  Cajpps^    12  III. 

255;  Henrichson  v.  Van  Winkle,  21  III.  274. 
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II.  The  grantors  of  the  plaintiff,  by  voluntarily  accepting  the 
damages  awarded  them,  with  full  knowledge  of  the  facts,  therel>y 
released  all  errors  not  of  a  jurisdictional  character  in  the  case  of 
the  Canal  Trustees  v.  City  of  Chicago;  Morgan  v.  Ladd-^  2 
Gilm.  415. 

III.  The  Ewings  let  the  city  into  possession  of  the  land  for 
public  use,  and  the  city  paid  them  a  compensation  therefor; 
while,  therefore,  the  city  only  holds  possession  for  tlie  public  use, 
it  cannot  be  disturbed  therein,  even  if  the  judgment  of  condem- 
nation was  void.  Thornton  v.  The  Heirs  of  Henry,  2  Scam. 
220;  Shirley  v.  Spencer^  4  Gilm.  600;  Penn  v.  Heisey^  19 
111.  295. 

ly.  Independent  of  the  proceedings  on  the  part  of  the  city 
to  coiidemn,  and  thus  acquire  they^^,  and  prior  to  the  time  the 
plaintiff  purchased  at  the  partition  sale,  the  Ewings  had  dedicated 
the  land  to  the  public  use. 

1.  No  form  or  ceremony  is  necessary  to  make  a  dedication; 
the  intention  of  the  owner  manifested  by  express  consent,  or 
acquiescence  in  the  uses  is  sufficient;  nor  is  it  material  whether 
the  consent  is  given  or  the  intent  manifested  when  the  user  com- 
mences, or  afterwards,  provided  the  user  is  continued;  for  the 
public  is  an  ever-existing  grantee,  capable  of  taking  at  any  time. 

Warren  v.  Trustees  of  Town  of  Jachsonville,  15  111.  240;  WaugJi 
V.  Leech,  28  111.  491 ;  Denning  v.  Roome^  6  Wend.  051. 

2.  The  acquiescence  of  the  Ewings  in  the  public  use  of  the 
premises  for  a  street,  and  their  permitting  private  rights  to  be 
acquired  with  reference  thereto,  without  objection,  were  acts 
sufficiently  clear  and  unequivocal  to  make  out  a  dedication. 
Godfrey  v.  City  of  Alton;  Himon  v.  People,  17  111.  422; 
Alvord  V.  Ashley,  17  111.  363;  Hunter  v.  Trustees,  etc.,  6  Hill, 
407;  City  of  Cincinnati  v.  White's  Lessee,  6  Pet.  439. 

3.  It  is  objected   that  there  could  be  no  dedication  because, 

1st.  There  was  an  agreement  on  the  subject.  2d.  The  acts 
[*327]  of  the  Ewings  were  superinduced  by  a  consideration  partly 

of  money;  and  3d.  The  circumstances  from  whicli  a  ded- 
ication might  be  inferred  occurred  while  compulsory  process  and 
its  consequences  impended  over  the  Ewings.  But  these  objec- 
tions are  insufficient.  The  existence  of  an  agreement  is  not  a 
valid  objection,  unless  it  is  of  such  a  character  as  to  explain  away 
the  presumption  of  a  dedication.  Marcy  v.  Taylor,  19  111.  633. 
JSTor  will  a  consideration  prevent  a  dedication;  in  was  held  in 
Denning  v.  Roome,  {supra)  that  the  application  of  the  owner  for 
pecuniary  compensation,  af'ter  a  long  public  use,  was  evidence 
that  the  public  had  acquired  rights  in  the  premises,  and  there- 
fore tended  to  prove  a  prior  dedication,  as  that  was,  under  the 
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circumstances,  tlie  only  mode  by  which  the  public  could  have 
acquired  any  right;  and  in  tlie  case  of  City  of  Cincinnati  y. 
Whitens  Lessee,  it  was  held  that  the  interests  of  the  public  were 
a  sufficieiit  consideration  to  support  a  dedication;  tlie  third 
objection  is  fully  answered  by  the  case  of  Denning  v.  Roome. 

4.  The  question  of  dedication  was  one  of  fact;  the  evidence 
tends  to  establish  it;  and  therefore  the  findino;  below  will  not  be 
disturbed.  Alvord  v.  Ashley,  17  111.  869;  Daniels  v.  People, 
21  111.  443. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment  brought  in  the  Superior  Court 
of  the  City  of  Chicago  by  the  plaintiff  in  error  against  the  city 
to  recover  the  possession  of  thirty-one  feet  of  ground  off  the 
south  end  of  lot  five  in  block  two,  in  the  original  town  of  Chicago. 
This  piece  of  ground  is  described  as  being  "  bounded  on  the 
south  by  an  eighteen  foot  alley,  on  the  west  by  North  Clark 
street,  and  extending  east  of  equal  width  from  North  Clark  street 
eighty  feet."  The  cause  was  tried  by  the  court  on  the  plea  of 
not  guilty,  and  a  verdict  rendered  for  the  defendant.  A  motion 
for  a  new  trial  was  made  and  overruled  and  a  bill  of  excep- 
tions taken.  A  judgment  was  rendered  against  the  plain-  [*328] 
tiff  for  costs,  and  he  brings  the  case  here  by  writ  of  error. 

The  points  made  here  are:  First.  Was  this  ground  legally  con- 
demned for  a  street?  Second.  If  not,  was  it  dedicated  by  the 
v/wners  to  the  useof  the  public?  Third.  Have  the  former  owners 
done  any  act  which  should  estop  them  or  their  grantee,  as  against 
the  defendant,  from  setting  up  title?  Fourth.  Can  the  action  of 
ejectment  be  maintained  on  the  facts  of  this  case? 

It  is  argued  that  the  title  to  tlie  ground  in  controversy  was  at 
one  time  in  W.  G.  and  G.  W.  Ewing,  under  whom  these  parties 
deraign  their  title.  The  plaintiff  in  error  claiming  by  a  purchase 
under  a  decree  in  partition,  in  a  suit  instituted  by  G.  W.  Ewing 
against  the  devisees  and  legal  representatives  of  W.  G.  Ewing, 
who  died  in  1854,  and  the  defendant  in  error  by  an  alleged  dedi- 
cation of  this  ground,  by  the  Ewings,  prior  to  the  partition  suit, 
to  the  city,  as  part  of  New  Nortli  Water  street,  and  further  claim- 
ing, under  proceedings  by  the  city,  to  condemn  this  piece  of 
ground  for  the  use  of  the  public,  as  a  street  of  the  city. 

If  there  was  no  dedication  or  condemnation  of  this  ground, 
then  it  is  not  denied  the  plaintiff  in  error  has  made  out  a  good 
title  to  it.  If  there  was  either  a  condemnation  of  the  land,  or 
a  dedication  by  the  Ewings,  then  the  claim  of  the  city  must 
prevail. 

The  plaintiff  in  error,  to  make  out  his  title,  offered  in  evidence 
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the  will  of  W.  G.  Ewing,  and  its  probate  in  the  County  Court  of 
Cook  County;  and  also  the  record  of  a  partition  suit,  wherein 
G.  W.  Ewing  was  complainant  and  Esther  Ewing  and  others 
defendants,  instituted  in  185o.  By  this  proceeding  partition 
was  sought  of  lands  and  lots  in  which  W.  G.  and  G.  W.  Ewing 
were  jointly  interested,  and  among  them  was  this  lot  five  in 
block  two.  Such  proceedings  were  had  in  this  suit  that  a  decree 
of  partition  passed,  and  commissioners  were  duly  appointed  to 
make  partition.  By  their  report  it  appeared  that  this  thirty-one 
feet  was  not  considered  susceptible  of  division,  and  a  special 
P329]  commissioner  was  appointed  to  sell  it  on  the  usual  terms. 
After  due  notice  of  sale,  the  commissioner  sold  the  ground 
at  public  auction  to  the  plaintiff  in  error,  and  made  report  of  the 
sale,  which  was  comhrmed  by  the  court.  He  "also  executed  a 
deed  to  the  plaintiff  in  error  for  the  premises,  dated  August  27, 
1856.  It  was  also  proved  that  plaintiff'  had  fully  paid  the  pur- 
chase money,  amounting  to  three  thousand  four  hundred  and 
seventy-two  dollars,  more  than  one-half  of  which,  after  deducting 
tiie  costs  and  expenses,  was  received  by  G.  W.  Ewing  as  his 
sliare  of  the  proceeds,  and  which  share  exceeded  twelve  hundred 
dollars. 

These  facts  make  ont  sl  G\e?ir  csise,  prima  facie,  for  the  plaintiff 
in  error. 

On  the  part  of  the  city,  it  was  proved  that  in  January,  1849, 
the  Common  Council,  in  pursuance  of  the  charter  of  the  city, 
passed  an  order  to  establish  North  Water  street,  and  directed 
that  proper  steps  be  taken  for  opening  it  for  use.  Lot  five  in 
block  two,  before  this  order  of  the  Common  Council,  had  its 
south  abuttal  on  an  alley  eighteen  feet  wide,  which  extended 
througli  blocks  seven  (at  the  JSTorth  Branch),  six,  five,  four,  three 
and  two.  According  to  the  plat  in  the  record,  this  alley  did  not 
extend  through  block  one.  In  place  of  the  alley  there  was  a 
street,  which  was  made  eighty  feet  in  width,  by  taking  off  from 
the  north  ends  of  the  lots  on  the  south  side  of  the  street  ground 
sufficient  with  the  then  existing  street  to  make  a  street  eighty 
feet  wide.  So  in  block  two,  the  alley  of  eighteen  feet,  with 
thirty-one  feet  from  the  south  end  of  lot  five,  and  the  same  quan- 
tity from  the  north  end  of  lot  four,  made  up  the  eighty  feet,  the 
width  of  the  new  street.  After  this  location  of  the  street  by  the 
Common  Council,  they  presented  a  petition  to  the  Circuit  Court 
of  Cook  County  in  February  following,  reciting  this  fact,  and  stat- 
ing that  they  desired  to  appropriate  the  ground  over  which  this 
street  would  pass,  and  prayed  that  commissioners  be  appointed, 
and  for  the  condemnation  of  all  the  ground  over  which  the 
street  would  run,  including  the  premises  in  controversy.     The 
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court  appointed  commissioners  to  examine  the  ground  [*330] 
and  report  upon  the  necessity  of  the  street,  the  vahte  of 
the  ground  to  be  condemned,  and  the  injury  to  the  owners  thereof 
respectively,  and  they  were  required  to  assess  and  apportion  the 
damages  and  expenses  of  the  improvement  on  the  real  estate 
benetited  by  it. 

The  report  of  the  commissioners  was  made  to  the  succeeding 
May  term  of  the  court,  in  favor  of  opening  the  street,  and  of  con- 
demning the  land  it  would  occupy,  including  the  south  end  of 
lot  five,  and  they  also  reported  the  assessment  and  apportionment 
of  the  damages  and  expenses  of  the  improvement,  the  value  of 
the  land,  and  the  injury  to  the  owners  thereof  respectively ;  and 
they  also  assessed  the  costs  of  the  proceeding  pro  rata  upon  the 
property  deemed  benefited  by  the  improvement.  The  report  was 
confirmed  by  the  court,  was  certified  to,  and  ratified  by  the  Com- 
mon Council,  and  a  warrant  to  collect  the  assessments  ordered  to 
be  issued.  This  warrant  was  duly  issued  in  August  following, 
on  which  the  damages  assessed,  amounting  to  near  sixteen  thou- 
sand dollars,  were  collected,  except  about  the  sum  of  one  hundred 
and  eighty-five  dollars,  all  which  was  paid  over  to  the  parties 
entitled. 

Some  of  the  parties  assessed  took  an  appeal  to  this  court  from 
the  order  confirming  the  commissioners'  report,  wliich  appeal 
was  heard  in  1851,  and  resulted  in  a  reversal  of  the  order  of  the 
court  below,  on  the  ground  that  the  costs  of  the  proceedings, 
including  attorney's  and  clerk's  fees,  had  been  included  in  the 
assessment,  and  remanded  the  cause.  The  case  is  reported  in  12 
111.  403,  Canal  Trustees  et  al,  v.  The  City  of  Chicago. 

The  Ewings  did  not  join  in  this  appeal,  but  received  in  Jan- 
uary, 1850,  the  condemnation  money,  amounting  to  seven  hundred 
dollars,  and  at  all  times,  and  to  sundry  persons,  expressed  their 
entire  approbation  of  the  proceedings,  and  their  concurrence  in 
the  action  of  the  Council,  one  of  them,  George  W.  Ewing,  repeat- 
edly declaring  that  he  would  give  tliis  piece  of  ground  for 
the  street,  if  he  could  not  otherwise  get  it;  that  opening  p331] 
the  street  would  greatly  benefit  their  property,  as  it  would 
make  corner  lots  of  great  business  value,  and  made  other  declara- 
tions of  like  import. 

Prior  to  this,  in  June,  1848,  the  Ewings  had  executed  a  lease 
to  R.  J.  Hamilton,  of  this  lot,  to  expire  in  1855,  and  after  these 
proceedings  by  the  City  Council,  and  the  assessment  of  these 
damages,  the  Ewings  and  Hamilton  entered  into  another  agree- 
ment, which,  after  reciting  that  the  city  had  taken  thirty-one 
feet  of  this  lot  for  public  use,  he,  Hamilton,  should  have  the  use 
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of  twenty  feet  on  the  north  end  of  the  lot  as  compensation,  and 
rent  was  paid  accordingly. 

The  proof  shows,  that  early  in  1850,  immediately  consequent 
upon  the  action  of  the  commissioners,  buildings  which  had  been 
erected  on  this  alley,  were  moved  back  to  the  line  of  the  street 
so  established  by  the  commissioners,  and  the  ground,  including 
this  thirty-one  feet,  became  thenceforward,  open  to  the  public, 
and  was  used  as  a  public  thoroughfare  in  the  same  manner  and 
degree  as  any  other  street  in  the  city.  The  street  was  planked, 
and  afterwards  curb  walls  were  built,  and  it  was  paved  or  grav- 
eled, and  side-walks  laid,  under  notices  from  the  city  authorities, 
and  a  portion  thereof  at  the  expense  of  Ewing  Brothers,  and 
their  taxes  lessened  minus  this  thirty-one  feet,. and  they  knew, 
all  the  time,  that  buildings  were  being  erected  and  other  improve- 
ments made,  with  reference  to  this  new  street.  In  short,  it  is 
very  apparent,  that  for  live  years  before  the  commencement  of 
this  suit,  the  public  and  individuals  acted  on  the  understanding 
that  this  was  a  public  street  of  the  city. 

On  the  llrst  question  presented,  was  this  land  condemned  by 
competent  authority,  and  Ewings'  title  thereby  divested,  we 
have  to  remark,  that  the  case  in  12th  111.  403,  does  not  show, 
as  reported,  that  the  Ewings  had  any  interest  in  that  case.  They 
do  not  appear  to  have  been  a  party  to  that  record  in  either  court, 
therefore  it  can  not  be  said,  the  reversal  of  the  judgment  as  to 
the  parties  to  that  record,  affected  them  in  anyway.  But 
[^332]  admitting  they  were  parties  to  the  proceeding  to  condemn 
this  land,  they  yielded  to  the  confirmatory  order  of  the 
court,  by  which  their  land  was  taken  from  them,  and  they 
received  the  damages  assessed  to  them.  The  proceeding  was, 
in  its  nature,  several  against  each  of  the  land-owners,  though  in 
form  joint.  A  judgment  injuriously  affecting  one  land-owner 
might  be  beneficial  to  another,  and  he,  who  was  injuriously 
afi'ected,  might  be  relieved  by  an  appeal.  What  right  would 
such  a  party  have  to  initiate  proceedings  by  which  a  judgment 
beneficial  to  another  party,  representing  a  different  intei-est, 
should  be  subjected  to  the  hazard  of  a  reversal,  and  in  fact 
reversed  and  wholly  set  aside?  The  court  had  jurisdiction  of 
the  subject  matter,  and  of  the  persons  respectively  interested  in 
the  proceedings.  Those  interests  were  several,  not  joint,  and, 
therefore,  the*  finding  of  the  court  against  any  one  party  thus 
situated,  not  being  appealed  from,  would  be  conclusive.  Such  a 
proceeding,  in  the  exercise  of  eminent  domain,  is  not  governed 
by  the  same  rules  which  prevail  in  ordinary  judicial  proceed- 
ings.    In  them  a  joint  judgment  can  not  be  reversed  as  to  a 
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part  of  the  defendants,  for  such  a  judgment  is  a  unit  and  indi- 
visible, for  the  satisfaction  of  which  all  are  liable,  no  one  being 
permitted  to  discharge  himself  by  paying  a  proportionate  share. 
And  so  of  decrees  in  chancery,  when  they  are  entered  against 
joint  defendants,  they  must  stand  as  entered,  or  be  reversed  in 
to^o,  except  in  cases  where  it  is  manifest  the  interests  are  several, 
in  which  case  the  same  decree  may  be  affirmed  as  to  a  part  of 
the  defendants  and  reversed  as  to  a  part.  This  is  the  doctrine 
of  the  case  of  £^nos  et  al.  v.  Capps,  12  111.  255.  The  autliority 
for  this  doctrine  is  found  in  1  Barb.  Ch.  p.  395.  It  is  there  held 
that  no  party  except  tlie  appellant,  can  be  heard  in  support  of 
the  appeal.  Nor  can  an  appellate  court  reverse  a  decree  against 
a  party  who  has  not  appealed,  even  though  the  court  below  had 
no  jurisdiction  to  make  the  decree  against  him.  If,  therefore, 
any  party  who  is  not  included  as  a  co-appellant,  in  a  petition  or 
notice  of  an  appeal,  is  desirous  of  appealing,  he  must  present  a 
separate  petition  or  give  a  separate  notice,  otherwise  he 
will  be  precluded  from  all  benefit  of  the  appeal  even  ['''333] 
though  the  result  of  it  should  be  to  show  that  the  decree 
was  completely  wrong,  as  well  against  him  as  against  the  appel- 
lant,    lb.  395,  and  cases  cited  in  notes. 

If  this  be  the  rule,  then  the  judgment  against  this  particular 
piece  of  land  is  in  full  force,  and  the  city  can  claim  the  benefit 
of  it.  This  they  did  do,  by  paying  the  amount  of  the  condem- 
nation money  to  the  Ewings,  and  which  they  accepted  after  the 
alleged  reversal  of  the  judgment.  Acts  more  significant  and 
conclusive  in  their  nature,  to  show  acquiescence  in  the  judgment 
of  the  court,  could  not  be  exhibited. 

The  plaintiff's  counsel  puts  the  question,  "did  the  taking  of 
the  money  vest  a  good  title  in  law,  when  none  could  othei'wise 
be  claimed?"  or  in  other  words,  does  a  man  effectually  convey 
his  land  to  another  seeking  to  get  it  from  him  under  void  forms 
of  law  or  without  any  form  of  law%  if  he,  by  a  general  agent,  or 
otherwise,  barely  accepts  the  money  tendered  to  him  by  the 
actor,  as  a  compensation  for  taking  the  land?  And  again  he 
asks,  "  does  the  law  in  any  case,  and  especially  does  a  court  of 
law  impose  upon  such  a  recipient  of  the  money,  the  injunction 
that  as  against  the  same  adversary  he  shall  be  estopped  from 
denying  that  such  adversary  became  seized  of  the  legal  estate, 
or  of  any  interest  claimed  by  him,  merely  because  the  money 
was  thus  received?" 

On  general  principles,  it  may  be  admitted  the  bare  receipt  of 
money  by  a  vendor  of  land,  will  not  transfer  the  title,  or  give 
the  party  paying  the  money,  a  right  of  action  to  conipel  a 
specific   performance  of  the  contract  of  sale.     Nov   could    title 
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be  divested  under  void  forms  of  law,  or  without  any  form  of 
law,  by  the  bare  acceptance  of  the  money  tendered  as  a  compen- 
sation for  taking  the  land,  for  the  reason  that  the  party  has  his 
action  to  recover  his  money  back,  if  the  sale  is  not  consummated 
by  deed.  This  applies  to  ordinary  cases  of  contracts  of  sale,  and 
not  to  cases  like  this  under  consideration,  where,  in  the  exercise 

of  the  right  of  eminent  domain,  the  public  proceed  to  take 
['^334]  private  property  for  the  public  use,  effect  a  condemnation 

of  the  land,  have  the  damages  assessed,  and  those  damages 
accepted  by  the  owners,  and  they  of  their  own  accord,  remove 
buildings  from  the  ground  condemned,  aid  in  opening  the  street 
to  the  use  of  the  public,  build  side- walks  when  required  by  the 
(•ity  authorities,  and  by  other  manifestations  of  the  most  unequiv- 
ocal character,  declare  their  assent  to  the  proceedings.  The  ques- 
tion as  put,  assumes  the  proceedings  instituted  to  condemn  this 
land,  and  the  judgment  of  the  court  thereon,  were  void,  whereas 
there  is  nothing  in  the  record  to  show  this,  so  far  as  this  land,  or 
its  owners  are  concerned.  As  to  them,  we  hold,  the  judgment 
and  proceedings  were  valid,  accompanied  as  they  were,  by  the 
receipt  of  the  condemnation  money,  after  the  judgment  had 
been  reversed  as  to  the  parties  appealing. 

But  if  we  are  in  error  in  this  view  of  the  case,  how  is  it  on 
the  second  proposition.  Was  there  a  dedication  of  the  ground 
by  the  Ewings  for  the  use  of  the  city  as  a  street? 

To  establish  this  we  have  the  repeated  declarations  of  the 
Ewings  that  they  had  dedicated  it  as  a  street.  From  and  after 
the  attempt  to  condemn  the  ground  by  the  city,  if  that  was 
fruitless,  the  Ewings  adjusted  the  loss  of  this  ground  with  their 
tenant  then  in  possession,  removed  buildings  to  the  line  of  the 
new  street,  erected  other  buildings  on  the  new  line,  paid  for  side- 
walks, all  acts  of  the  most  unequivocal  character,  indicative  of 
an  abandonment  of  all  exclusive  or  individual  right  to  this 
ground.  Now,  it  seems  to  us,  wholly  immaterial  what  partic- 
ular motive  operated  upon  the  Ewings,  to  shape  their  conduct 
in  regard  to  this  ground.  It  is  very  evident  the  conduct  of  one 
of  them,  the  principal  actor  in  the  matter,  was,  to  say  the  least; 
very  singular.  He  wanted  the  street,  and  he  wanted  the  dam- 
ages, he  wanted  other  parties  to  contribute  five  hundred  dollars 
to  his  generosity  and  public  spirit,  but  finding  no  one  ready  so 
to  act,  he  yielded  to  the  assessment  of  damages  by  the  commis- 
sioners,   received    seven   hundred    dollars,  two   hundred  dollars 

more  than  he  demanded,  and  then  assigned  the  ground  to 
[^335]  the  use  of  the  public,  and   submitted  to  assessments  for 

side-walks.  A  dedication  is  not  vitiated  because  it  may 
have  been  effected  by  the  payment  of  money.     Some  advantage 
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must  be  supposed  to  be  always  in  view  of  a  party  dedicating 
property  to  public  use,  and  if  money  be  the  object,  the  receipt 
of  it,  before  the  act  of  dedication,  can  not  annul  the  act  itself, 
or  furnish  an  argument,  even,  against  the  act.  It  is  said  a  ded- 
ication is  the  act  of  giving  or  devoting  property  to  some  pnl)lic 
use.  Under  tlie  last  branch  of  the  definition,  is  not  the  property 
as  completely  devoted  to  the  public,  if  its  value  is  paid  and 
received  in  advance?  It  still  remains  the  voluntary  act  of  the 
person  giving  or  dedicating,  although  influenced  by  money,  thus 
robbing  it  of  one  of  its  most  attractive  features,  and  that  is  all. 
Tt  is  true  there  must  be  an  intention  to  dedicate,  but  is  not  that 
intention  quite  as  strongly  manifested  by  acts  induced,  if  you 
please,  by  the  receipt  of  money,  as  if  no  money  was  given,  but 
the  unequivocal  acts  were  done.  We  admit  the  act  of  dedication 
must  be  free  and  voluntary — is  there  any  proof  apparent  in  this 
case,  that  this  act  of  dedication,  by  the  Ewings,  was  not  free  and 
voluntary?  If  they  acted  under  compulsion  or  duress  of  any 
kind,  who  were  the  actors  in  producing  the  one  or  the  other? 
There  was  no  compulsory  process  operating  against  them,  for 
the  commissioners  did  precisely  what  they  wanted  them  to  do, 
and  they  quietly  pocketed  the  money,  thus  gratifying  a  double 
desire,  one  to  have  the  street  for  the  enhancement  of  the  value 
of  tlieir  |)roperty,  the  other,  pecuniary  gain.  An  act  can  never 
be  said  to  have  been  done  on  compulsion,  when  the  act  done  is 
in  accordance  with  the  wishes  of  the  party  to  whom  it  is  done, 
and  who  receives  value  for  it  in  money. 

It  is  further  urged,  that  there  can  be  no  dedication  where  there 
is  an  agreement  on  the  subject. 

In  support  of  this  proposition  reference  is  made  to  Angell  on 
Highways,  129;  Barraclough  v.  Johnson^  8  Ad.  &  Ellis,  99, 
(35  Eng.  C.  L.  K.  337,)  and  Marcy  v.  Taylor,  19  111.  636. 

Angell  refers  to  the  case  in  Adolphus  &  Ellis,  as  the  founda- 
tion for  the  text,  and  by  reference  to  that  case  it  will  be 
seen,  that  a  land-owner  had  permitted  the  public  to  use  a  [*336] 
part  of  his  land  as  a  road,  on  the  condition  they  would 
repair  the  road — they  were  to  give  the  cinders,  and  the  inhab- 
itants of  tlie  hamlet  to  carry  and  spread  them.  On  their  ceas- 
ing to  do  this  the  owner  closed  up  the  road  and  the  court  held 
there  was  no  evidence  of  a  dedication.  Tlie  agreement  to  i-epair 
the  road,  to  furnish  and  spread  the  cinders,  explained  the  trans- 
action and  showed  that  the  act  of  the  land-owner  was  not  in- 
tended as  a  dedication.  To  this  effect  is  the  case  of  Marcy  v. 
Taylor,  19  111.  636,  where  reference  is  made  to  this  case  in  8 
Ad.  and  Ellis,  99. 

What  shall  amount  to  a  dedication  has  been  often  stated  by 
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this  court.  In  the  case  last  cited,  Marcy  v.  Taylor^  we  held 
that  in  every  case  there  must  be  an  intent  to  dedicate,  and  no 
particular  time  is  necessary  for  evidence  of  dedication;  it  is  not 
like  a  grant,  presumed  from  length  of  time.  If  the  act  of  ded- 
ication be  unequivocal,  it  may  take  place  immediately.  When 
ground  is  dedicated  to  the  public  and  accepted  by  them,  it  then 
becomes  a  highway,  and  acceptance  may  be  shown  by  user  by 
the  public,  as  by  travel,  or  by  the  acts  of  the  public  officers  in 
repairing  and  keeping  it  up. 

We  now  say  further,  that  a  dedication  is  to  be  proved  not 
alone  by  deed,  but  by  matter  in  pais^  consisting  of  the  acts  and 
accompanying  declarations  of  the  owners  of  the  land  alleged  to 
be  dedicated.  Such  acts  coupled  with  such  evidence  of  accept- 
ance by  the  public  as  we  have  alluded  to,  make  out  a  case  of 
dedication.  Testing  this  case  by  these  principles,  can  there  be 
a  clearer  case  of  dedication  made  out  than  tiiis?  Are  not  the 
acts  and  declarations  of  the  E wings  of  the  most  unequivocal 
character,  indicating  a  clear  intention  to  devote  this  ground  to 
the  public,  and  are  not  the  evidences  of  acceptance  by  the  public, 
equally  clear  and  conclusive?  Crowds  of  people,  from  the  day 
New  North  Water  street  was  established,  until  the  day  of  the 
commencement  of  this    suit,  and   thenceforward,  to   this   time, 

have  filled  that  highway — the  city  has  paved  it,  and  laid 
p337]  side-walks,  and  adjoining  property  owners  assessed  to  pay 

for  them,  and  among  them,  for  side- walks,  the  E wings, 
under  notices  left  with  their  tenants.  No  clearer  case  of  ded- 
ication could  be  made  out,  and  none  coming  more  completely 
within  the  principles  laid  down  by  this,  and  other  courts,  gov- 
erning such  cases.  There  is  no  conflict  in  the  many  cases  to 
which  reference  might  be  made. 

City  of  Cincinnati  v.  White'^s  Lessee^  6  Peters,  431.  In  this 
case  it  is  said  no  particular  form  or  ceremony  is  necessary  in  the 
dedication  of  land  to  public  use.  All  that  is  required  is  the 
assent  of  the  owner  of  the  land  and  the  fact  of  its  being  used 
for  the  public  purposes  intended  by  the  appropriation.  In  Hun- 
ter V.  2 he  Trustees  of  Sandy  Hill,  6  Kill,  407,  it  was  said, 
dedication  as  the  term  is  used  in  reference  to  this  subject,  is  the 
act  of  devoting  or  giving  property  for  some  proper  object  and  in 
such  manner  as  to  conclude  the  owner.  The  law  which  governs 
such  cases  is  anomalous.  Under  it,  rights  are  parted  with  and 
acquired  in  modes  and  by  means  unusual  and  peculiar.  A  ded- 
ication may  be  made  without  writing,  by  act  in  pais  as  well  as 
by  deed.  It  is  not  at  all  necessary  the  owner  should  part  with 
the  title  which  he  has,  for  dedication  has  respect  to  the  posses- 
sion and  not  the  permanent  estate.     Its  effect  is  not  to  deprive 
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a  party  of  title  to  his  land,  but  to  estop  him,  while  the  dedica- 
tion continues  in  force,  from  asserting  that  right  of  exclusive 
possession  and  enjoyment  which  the  owner  of  property  ordinarily 
has.  The  principle  upon  which  the  estoppel  rests  is,  that  it 
would  be  dishonest  to  reclaim  at  pleasure,  property  which  has 
been  solemnly  devoted  to  the  use  of  the  public,  or  in  further- 
ance of  some  charitable  or  pious  object.  Tlie  law  therefore  will 
not  permit  any  one  thus  to  break  his  own  plighted  faith — to  dis- 
appoint honest  expectation  thus  excited,  and  upon  which  reliance 
has  been  placed. 

In  Denning  v.  Roome,  6  Wendell,  656,  it  was  said,  it  has  not 
yet  been  determined  what  length  of  time  individual  property 
must  be  used  as  a  public  way  to  create  a  presumption  ol  a  dere- 
liction of  it  to  the  public,  and  the  reason  why  no  precise 
time  has  been  lixed,  probably  is,  that  the  presumption  ["^'fSSS] 
does  not  depend  alone  on  the  length  of  time  the  use  con- 
tinues— other  circumstances  are  to  be  brought  into  consideration, 
which  may  extend  or  contract  the  period  at  which  the  presump- 
tion attaches. 

In  Godfrey  v.  The  City  of  Alton,  12  111.  33,  this  court  held 
that  the  statute  of  frauds  did  not  apply  to  the  dedication  of 
ground  to  the  public.  Such  a  dedication  may  be  made  by  grant 
or  other  written  instrument,  or  it  may  be  evidenced  by  acts  and 
declarations  without  writing.  No  particular  form  is  required  to 
the  validity  of  a  dedication.  It  is  purely  a  question  of  inten- 
tion. The  authorities  cited  show  that  dedications  have  been 
established  in  every  conceivable  way,  by  which  the  intention  of 
the  dedication  could  be  evinced.  And  great  importance  is  fre- 
quently attached  to  the  fact,  that  investments  or  improvements 
have  been  made  either  by  individuals  or  the  public,  in  reference 
to  a  dedication,  and  with  the  knowledge  of  the  proprietor. 

This  court  also  held,  in  Warren  v.  The  President  and  Trus- 
tees of  the  Toion  of  Jacksonville,  15  lb.  236,  that  the  public 
is  an  ever  existing  grantee  capable  of  taking  dedications  for 
public  uses,  and  its  interests  are  a  sufficient  consideration  to 
support  them.  The  mode  of  making  dedications  is  immaterial. 
They  are  not  within  the  statute  of  frauds  and  are  good  by  parol. 
The  intention  of  the  party  manifested  by  express  consent  or 
acquiescence  in  the  user  will  govern  in  determining  wlietber  it 
l)e  a  dedication.  So  in  Dimon  v.  The  Peojjle,  17  Ih.  416,  this 
court  said  juries  may  infer  a  dedication  from  length  of  user,  and 
from  acquiescence  by  the  owners.  To  the  same  effect  is  the  case 
of  Alvord  V.  Ashley,  Ih.  363.  This  case  also  holds  that  a  party 
will  be  estopped  from  denying  a  dedication,  by  the  acquiescence 
in  it  of  his  grantors.  So  in  Manley  et  al.  v.  Gibson,  13  lb, 
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312,  this  court  said,  a  dedication  of  ground  to  public  uses  may 
be  made  in  other  ways  than  by  the  making  and  recording  of  a 
town  plat.  In  the  case  of  a  valid  plat,  the  title  of  the  ground 
set  apart  for  public  purposes  is  held  by  the  corpoi'ation 
[■^339]  for  the  use  and  benefit  of  the  public;  in  the  case  of  a 
dedication  by  a  different  mode,  the  fee  continues  in  the 
proprietors  burdened  with  the  public  easement. 

The  plaintiff  here,  being  the  grantee  of  Ewing,  he  is  estopped 
by  Ewing's  act  and  acquiescence  in  the  public  use. 

In  Waugh  v.  Leech^  28  Tb.  488,  this  court  said  again,  that 
dedication  was  purely  a  question  of  intention,  and  tliat  a  dedica- 
tion may  be  made  by  a  survey  and  plat  alone  without  any  declar- 
ation either  oral  or  on  the  plat,  when  it  is  evident  from  the  face 
of  the  plat,  that  it  was  the  intention  to  set  apart  certain  ground 
for  the  use  of  the  public. 

The  unexplained,  and  unexplainable  conduct  of  G.  W.  Ewing, 
in  including  in  his  bill  for  partition,  this  ground,  and  receiving 
his  share  of  the  money  paid  for  it  by  the  plaintiff  in  error  at  the 
sale  under  the  decree  in  the  partition  suit,  however  it  may 
effect  Ewing,  can  in  no  degree  weaken  the  right  of  the  public  to 
the  use  of  the  ground  on  the  strength  of  the  prior  dedication. 
The  right  of  the  public  had  attached — they  had  accepted  the 
dedication,  and  no  subsequent  act  of  Ewing's  could  deprive  them 
of  their  right.  The  act  of  the  Ewings  in  the  tirst  instance  being 
so  unequivocal  as  to  their  intention  to  dedicate  this  ground  to 
public  use,  neither  of  them  could  afterwards  disparage  the  act. 
J^or  could  they,  or  either  of  them  by  their  act,  destro}^  the 
expectations  of  those  who  had  invested  any  portion  of  their 
means,  on  the  plighted  faith  of  these  owners,  that  this  ground 
should  be  forever  devoted  to  the  public  use. 

The  plaintiff  in  error  is  privy  in  estate  with  Ewing,  and  he  is 
bound  by  the  act  of  his  grantors,  and  of  which  he  had  full 
knowledge  before  he  purchased. 

From  what  has  been  said,  it  seems  unnecessary  to  discuss  the 
last  question  made. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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Matthew  Laflin  et  al,  [*340] 

V. 

Stephen  White. 

1.  Misprison  op  the  clerk — loTien  it  will  not  mtiate  a  judgment.  Where 
in  entering  an  order  of  court,  the  clerk  uses  the  plural  instead  of  the 
singular  number  in  parts  of  it,  but  the  order  shows  which  word  the  court 
designed  to  employ,  such  order  will  not  be  reversed  for  the  misprison  of  the 
clerk. 

Appeal  from  tlie  Superior  Court  of  Chicago. 

This  was  an  action  commenced  by  the  appellee  against  the 
appellants  before  a  justice  of  the  peace,  and  appealed  to  the 
Superior  Court  of  Chicago,  where  a  trial  was  had  before  the 
court,  and  a  judgment  rendered  in  favor  of  appellee  for  forty 
dollars  and  costs  of  suit,  whereupon  appellants  appealed  to  this 
court. 

The  facts  in  the  case  are  stated  in  the  opinion  of  the  Court. 

Messrs.  Knox  and  Reed,  for  appellants. 

Messrs.  GrARRisoN  and  Blanohard,  for  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

White  sued  Laflin,  Loomis  and  Lewis.  There  was  service  only 
on  Laflin.  In  entering  up  the  judgment,  the  clerk,  after  reciting 
that  the  cause  was  submitted  to  the  court,  and  that  the  court 
found  the  issues  for  the  plaintifl',  and  assessed  his  damages 
against  the  said  defendant  (in  the  singular  number)  at  forty 
dollars,  proceeds  as  follows:  "And  thereupon  said  defendant 
submits  his  motion  for  a  new  trial  in  said  cause,  which  is  over- 
ruled. Therefore  it  is  considered  by  the  court  tiiat  the  said  plain- 
tifl" have  and  recover  from  said  defendants  (in  the  plural 
number)  his  damages,"  &c.  It  is  urged  that  this  is  a  judg-  p341] 
merit  against  all  the  persons  sued,  while  only  one  was  served. 
It  is  evident,  however,  that  the  adding  of  the  letter  "  s  "  to  the 
word  defendant,  was  only  a  clerical  error.  The  order  was  entitled, 
"  White  V.  Laflin,"  and  taking  this  title  in  connection  with  the 
recitals  in  the  order  and  the  fact  disclosed  by  the  face  of  the 
record  that  only  Laflin  was  served,  it  is  impossible  that  any 
doubt  or  misconception  can  arise  as  to  the  character  of  the  judg- 
ment. Tlie  case  of  0^ Connor  v.  Mullen^  11  111.  117,  cited  by 
counsel  for  appellant,  is  extremely  technical,  and  we  are  not  dis- 
posed to  carry  its  principle  still  further.  Where  the  clerk  in 
entering  an  order,  uses  the  plural  number  instead  of  the  singular 
in  some  part  of  it,  and  yet  the  same  order  shows  upon  its  face, 
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beyond  all  dispute,  which  word  the  court  designed  to  have  the 
clerk  employ,  and  what  was  the  order  really  made,  we  will  not 
reverse  the  judgment  for  the  misprison  of  the  clerk. 

It  is  also  urged  that  the  verdict  was  against  the  evidence. 
The  suit  was  brought  for  the  services  of  a  stallion.  The  mares 
are  proven  to  have  belonged  to  all  the  defendants.  They  owned 
a  farm,  and  the  tenant  took  the  mares,  which  were  a  ^^art  of  the 
farm  stock,  to  plaintiffs  horse,  by  direction  of  the  defendant, 
Lewis,  who  went  with  two  of  the  mares  in  person.  The  defend- 
ant, Laflin,  against  whom  the  judgment  was  rendered,  is  not 
proven  to  have  given  anj  directions  in  regard  to  the  matter,  but 
it  is  proven  that  he  asked  the  tenant  to  what  horse  he  was 
putting  the  mares,  and  that  the  chief  control. of  the  farm  was 
left  to  Lewis.  It  furtlier  appeared  by  the  lease  that  the  mares 
were  left  on  the  farm,  in  part  at  least,  with  a  view  to  the  raising 
of  stock.  Under  these  circumstances  it  was  perfectly  reasonable 
for  the  court  that  tried  the  cause  to  presume  that  the  tenant,  in 
taking  the  mares  to  the  stallion,  was  acting  not  only  under  the 
express  directions  of  Lewis,  but  also  under  the  authority  of  the 
other  owners,  and  if  this  were  so,  then  the  owners  of  the  mares 
were  jointly  and  severally  liable  to  the  owner  of  the  horse. 

The  defendants  introduced  the  lease  to  show  that  the 
[^342]  tenant  w^as  liable  for  a  part  or  all  of  the  plaintiff's  demand. 
That  may  be  so  as  between  the  defendants  and  their  tenant, 
but  there  is  no  evidence  that  the  plaintiff  in  this  suit  had  any 
knowledge  of  the  terms  upon  which  the  farm  was  leased.  In 
the  absence  of  such  evidence  the  provisions  of  the  lease  were 
wholly  immaterial,  and  equally  so  was  the  parol  evidence  offered 
by  the  plaintiff  to  explain  it.  The  admission  of  the  latter  is 
not,  therefore,  assignable  for  error. 

The  majority  of  the  court  are  of  opinion  the  judgment  should 
be  affirmed, 

Judgment  affirmed. 


John  W.  Chickering  et  al. 

V. 

Thomas  H.  Faile,  Executor,  etc.,  et  al. 

1.  Tax  title — requisites  of  the  judgment.  In  a  proceeding  to  divest  title 
by  summary  action  the  judgment  for  the  taxes,  must,  in  terms,  show  the 
amount  due,  otherwise  a  sale  under  it  is  void. 

2.  Same — requisites  of  proceedings  prior  to  the  judgment.  But  the  assess- 
ment rolls,  warrant,  or  other  proceedings  prior  to  the  judgm,ent  for  taxes,  are 
not  rendered  invalid,  or  illegal,  by  reason  of  the  absence  of  a  word  or  char- 
acter to  the  numerals,  designating  the  amount  of  the  valuation,  or  the  taxes, 
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8.  When,  under  claim  and  color  of  title,  all  the  taxes  legally  assessed  are 
paid  for  the  full  period  of  limitation,  a  bar  is  created  to  the  redemption  of 
any  portion  of  the  property. 

4.  Tenants  in  common— payment  of  taxes  hy  one.  Payment  of  taxes  by 
one  tenant  in  common  on  the  joint  property,  enures  to  the  benefit  of  both  and 
is  considered  as  payment  by  both  tenants.  The  party  making  the  payment 
can  look  to  the  other  for  contribution. 

Appeal  from  the  Circuit  Court  of  Cook  County. 

This  cause  has   been   twice  before  this  court   between  P343'l 
the  same  parties,  and  is  reported  in  26  IlL  507,  and  29  IlL 
294.     In  this  appeal  William  S.  Johnson  and  his  assignees  are 
added  parties  defendant. 

The  case  is  fully  stated  in  the  reports  referred  to,  and  the  ques- 
tions now^  presented  by  counsel  are  given  in  the  opinion  of  the 
court. 

Messrs.  Bokden  and  Ciiiokering,  for  appellants. 

Messrs.  Akkington  and  Dent,  and  Messrs.  Mather  and  Taft, 
for  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

After  again  reviewing  and  giving  the  questions  decided  in  this 
case  when  previously  before  us  a  careful  consideration,  we  see  no 
reason  to  be  dissatisfied  with  the  conclusions  there  announced. 
The  portions  of  the  premises  then  held  not  to  be  subject  to  redemp- 
tion by  reason  of  the  bar  of  the  statute  of  limitations,  we  must 
consider  as  being  still  exempt  from  redemption.  We  therefore 
feel  it  unnecessary  to  again  discuss  the  questions  then  presented 
and  passed  upon  by  the  court. 

When  the  case  was  before  us,  as  reported  in  29  111.  294,  it  was 
held  that  the  color  of  title  and  payment  of  taxes  concurred  as  to 
Lee's  interest  in  the  northeast  quarter  of  section  twenty-nine  for 
the  full  period  of  seven  years,  and  that  the  bar  to  a  redemption 
was  complete.  It  is  now  objected,  that  for  the  years  of  184T, 
1848,  1849,  and  1850,  the  taxes  were  not  legally  assessed,  and 
that  without  including  the  payment  for  those  years,  there  was 
not  a  payment  of  all  taxes  legally  assessed  for  the  period  of  seven 
successive  years,  as  to  Lee's  title.  The  defect  relied  upon  is  the 
want  of  some  word  or  character  annexed  to  the  valuation  to  indi- 
cate the  sum  in  dollars  and  cents.  In  a  proceeding  to 
divest  title  by  summary  action,  it  has  been  held  that  such  [^344] 
a  defect  in  the  judgment  for  the  taxes  rendered  the  sale 
void.  But  this  is  a  different  question.  We  are  not  prepared  to 
hold  that  such  an  assessment  is  void,  as,  if  it  is,  all  the  acts  per- 
formed under  the  assessment  would  render  the  ofiicers  wrong- 
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doers,  and  subject  them  to  an  action  for  taxes  collected  on  the 
assessment,  and  the  collector  a  trespasser  for  distraining  property 
for  the  collection  of  such  taxes.  We  do  not  regard  this  omission 
as  rendering  the  assessment  illegal,  nor  the  tax  extended  upon 
it,  although  there  may  have  been  nothing  but  the  numerals  to 
indicate  its  amount. 

We  are  not  prepared  to  hold  that  the  want  of  such  a  character 
in  the  assessment  roll  to  designate  the  amount  of  the  valuation 
or  the  taxes  will  render  the  assessment  or  the  collector's  warrant 
invalid  and  illegal.  We  see  that  the  officers  of  the  law  acted  upon 
these  rolls  and  warrants  as  legal  and  binding,  and  the  owners 
admitted  them  to  be  legal,  and  paid  the  taxes  assessed  upon  their 
property,  and  we  think  that  is  sufficient.  The  officers  of  the  law 
claimed,  in  good  faith,  of  propert}^  holders,  certain  sums  to  be 
due  for  taxes,  which  they  admitted  and  paid.  No  person  but  the 
parties  in  interest  has  a  right  to  object.  We  are  not  disposed  to 
apply  the  want  of  a  word  or  character  to  the  numerals  to  indicate 
the  sum  of  taxes  due,  as  a  defect  to  anything  prior  to  the  applica- 
tion of  the  collector  for  a  judgment  against  delinquent  lands,  and 
would  not  even  apply  it  to  the  judgment  were  it  not  that  the 
judgment  must  find  the  sum  for  which  it  is  rendered.  To  all  of 
the  proceedings  prior  to  the  judgment  for  taxes  all  persons  know 
what  the  numerals  represent,  the  amounts,  and  act  upon  them 
accordingly.  And  persons  might  so  understand  in  a  judgment; 
but  we  understand  the  law  to  be  inflexible  that  the  judgment 
must,  in  terms,  find  the  sum  due. 

It  is  insisted  that  the  payment  of  taxes  on  the  remaining  tract, 
the  southwest  quarter  of  section  twenty,  did  not  concur  with  the 
color  of  title  for  the  period  of  limitation.  As  to  Lee's  interest 
in  that  tract,  a  bill  has  been  exhibited  for  a  partition,  before 
[*34:5]  there  had  been  seven  years'  payment  of  taxes  und^r  color 
of  title.  A  decree  finding  the  interests  of  the  several  ten- 
ants in  common,  and  directing  partition,  was  rendered,  commis- 
sioners were  appointed  to  allot  the  several  interests  of  the  tenants 
in  common,  a  division  was  made  setting  apart  to  each  his  portion 
in  severalty,  which  was  reported  to  the  court  and  approved,  but 
deeds  w^ere  not  interchangeably  made  by  the  tenants,  so  as  to 
complete  the  partition  and  vest  the  legal  title  in  the  portions 
assigned  to  each  in  severalty."^  After  these  proceedings  were 
had  Johnson  paid  all  taxes  on  the  portion  allotted  to  him,  and 
Lee's  executors  paid  on  the  portion  assigned  to  his  heirs.     If 

*  Note  by  the  Repobter. — Since  the  partition  in  this  case,  the  act  of 
February  12,  1861,  entitled  "  An  act  to  amend  chapter  seventy-nine  of  the 
Revised  Statutes,  entitled  '  Partition,' "  has  been  passed.    Sess.  Acts,  p.  181. 
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these  payments  can  be  regarded  as  paid  by  the  person  holding 
the  color  of  title,  then  the  bar  of  the  statute  is  complete. 

In  the  case  of  Cofield  v.  Furry ^  19  111.  183,  it  was  held  that 
it  could  make  no  difference  whether  the  taxes  were  paid  by  the 
trustee,  the  cestui  que  trust,  by  the  landlord  or  by  the  tenant;  as 
in  either  case  the  payment  is  made  under  the  claim  and  color  of 
title.  It  was  also  held  that  tlie  true  question  is,  under  what  title 
were  the  taxes  paid.  If  paid  under  no  claim  and  color  of  title, 
or  under  a  title  adverse  to  that  to  which  they  are  sought  to  be 
applied,  such  a  payment  would  not  avail.  The  rule  announced 
in  that  case  was  fully  recognized  and  applied  in  Darst  v.  Mar- 
shall^ 20  111.  227.  In  that  case  the  payments  were  made  by  the 
several  purchasers  holding  under  a  bond  for  a  conveyance  of  the 
land,  when  it  was  held  they  were  made  under  the  claim  and  color 
held  by  the  vendor.  In  the  case  of  Dawley  v.  Yan  Courts  21 
111.  460,  it  was  held  that  payment  of  taxes  by  a  stranger  to  the 
claim  and  color  could  not  be  availing.  To  have  that  effect  they 
must  have  been  paid  in  subordination  to,  and  for  the  preserva- 
tion of,  the  title.  It  may  be  by  a  purchaser,  by  a  tenant,  by  a 
trustee,  by  the  cestui  que  trusty  by  the  person  holding  the  legal 
or  equitable  title,  so  that  the  person  making  the  payment 
be  connected  with  the  color  of  title,  and  make  the  payment  ["^346] 
under  that  title. 

The  ^proceedings  under  the  decree  of  partition  manifestly  trans- 
ferred to  each  tenant  in  common  the  equitable  title  to  the  portion 
assigned  to  them  in  severalty.  They  thereby  became  the  owners 
of  the  equity  for  one-half  and  the  legal  title  to  the  other  half  of 
the  portion  assigned  to  them.  They  were  still  connected  with 
the  claim  and  color  of  title,  and  paid  taxes  for  the  preservation 
of  that  title,  and  were  in  that  as  in  all  things  else  acting  in  sub- 
ordination to  the  color  of  title.  Each  had  the  undoubted  right 
to  pay  on  the  half  of  the  lots  set  off  under  the  decree  to  him, 
and  also  the  right  to  pay  on  the  other  half  under  the  equitable 
title  conferred  by  the  decree.  They,  as  to  that  half,  occupied  the 
same  relation  to  the  color  of  title  as  if  they  had  purchased,  paid 
the  money,  and  received  a  bond  for  a  conveyance,  and  no  one 
under  the  decisions  referred  to  would  question  the  validity  of 
such  a  payment. 

Thus  all  taxes  legally  assessed  were  paid  under  claim  and  color 
of  title  for  the  full  period  of  limitation,  and  it  has  created  a  bar 
to  the  redemption  of  any  portion  of  the  property.  When  the 
case  was  last  before  us,  Johnson  and  his  assignees  were  not 
before  the  court,  and  we  were  unable  to  know  whether  he  had 
paid  the  taxes  on  the  portion  assigned  to  him,  hence  the  decree 
was  reversed  as  to  that  portion,  that  appellants  might  be  heard 
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on  the  qnestion  whether  any  portion  set  apart  to  Johnson  was 
liable  to  redemption  under  the  mortgage.  But  upon  being 
brought  into  court  he  shows  that  he  has  paid  all  taxes  assessed 
on  that  portion.  When  he  paid  on  that  portion  he  may  be  con- 
sidered as  having  paid  for  the  executors  on  the  half  to  which 
they  hold  the  legal  title,  and  so  of  the  executors  of  Lee,  when 
they  paid  on  the  portion  assigned  to  Lee's  heirs.  Occupying  the 
relation  to  each  other  and  to  the  estate  which  they  severally,  did, 
it  was  their  duty  to  pay  on  the  portion  assigned  to  them,  to 
preserve  the  benefit  of  the  title. 

But  there  is  another  principle  which  applies  to  this  case.     It 
is  that  payment  of  taxes  by  one  tenant  in  common,  on  the  joint 

property,  enures  to  the  benefit  of  both,  and  is  considered 
[*347]  as  the  payment  of  both  tenants.     The  taxes  are  imposed 

by  law,  and  operate  as  a  cliarge  upon  the  property,  and  if 
not  the  duty,  it  is  the  privilege,  of  either  tenant  in  common  to 
pay  the  taxes  and  look  to  the  other  for  contribution.  When 
Johnson,  therefore,  paid  all  the  taxes  assessed  on  the  portion 
assigned  to  him  as  a  tenant  in  common  of  the  legal  title,  it 
enured  to  the  benefit  of  all  the  tenants  in  common,  and  the  same 
is  true  of  the  payments  made  by  the  executors  on  the  other  por- 
tion. Then  we  are  bound  to  conclude  that  this  completed  the 
payment  for  the  period  of  limitation.  And  in  whatever  point 
of  view  we  consider  the  case,  we  have  no  hesitation  in  saying 
that  the  bar  to  a  redemption  under  the  mortgage  is  complete, 
and  the  court  below  did  riglit  in  dismissing  the  bill,  and  the 
decree  must  be  afhrmed.  The  abstract  furnished  by  plaintiff  in 
error  was  insufficient,  but  that  furnished  by  defendants  will  not 
be  taxed  in  the  costs  against  plaintiff  in  error,  inasmuch  as  it 
does  not  conform  to  the  rule  requiring  a  reference  to  the  pages 
of  the  record. 

Decree  affirmed. 


Commissioners  of  Highways  of  the  Town  of  Lyons. 

The  People  of  the   State   of   Illinois,  ex  relatione  Samuel 

Kjllham  et  al. 

1.  Qo^T^— commissioners  of  highways.  lu  awarding  a  peremptory  writ  of 
mandamus  against  Commissioners  of  Highways,  compelling  them  to  lay  out 
a  certain  road  which  had  been  ordered  to  be  laid  out  on  an  appeal  to  three 
supervisors,  it  is  error  to  render  a  judgment  for  costs  against  the  Commis- 
sioners in  their  individual  capacities.  The  costs,  in  such,  case,  should  be 
awarded  against  the  town  wdiich  the  Commissioners  represent. 

2.  Highways — within  what  time  they  must  he  opened — computation  of  tim^. 
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Where  the  five  years,  within  which  a  public  road  is  required  by  statute  to  be 
opened,  after  it  is  laid  out,  expires,  pending  litigation  in  respect  to  the  estab- 
lishing of  the  road,  the  time  consumed  in  the  litigation  must  not  be  estimated 
as  a  part  of  the  five  years. 

3.  Amendments — alternative  mandamus.    The  allowance  of  amend-  [*848] 
meuts  of  an  alternative  writ  of  mandamus  is  wholly  discretionary  with 
the  court.     That  writ  is  like  a  declaration,  and  is  generally  open  to  amendment. 

4.  Highways — description  of  the  route  in  the  order  establishing  the  road — 
when  svjjicieiit.  Although  a  road  cannot  be  located  from  a  mere  reference  to 
the  calls  and  distances  given  in  the  order  establishing  it,  yet  if  the  court  can 
be  satisfied,  on  calling  surveyors  and  receiving  proof  on  the  points  of  location, 
that  the  I'oad  can  be  located  as  laid  out,  the  order  laying  out  the  road  will  be 
suflicient. 

Appeal  from  the  Superior  Court  of  Chicago. 

On  the  IStli  of  January,  1859,  Samuel  Killham,  William 
Davis,  Edmund  Kane  and  twenty  others  petitioned  the  Commis- 
sioners of  Highways  of  the  town  of  Lyons,  in  Cook  County,  to 
open  a  new  road,  commencing  in  the  centre  of  the  Joliet  and 
Chicago  road,  eighty  rods  east  of  west  line  of  section  15,  township 
38,  range  12;  thence  southerly  to  or  near  O'Plain  river,  passing 
through  the  lands  of  several  persons  named. 

The  Commissioners,  upon  consideration  of  the  application, 
refused  to  lay  out  the  road.  Thereupon  an  appeal  was  taken  to 
three  supervisors,  who,  on  the  20th  of  June,  1859,  reversed  the 
order  of  the  Commissioners,  and  ordered  the  road  to  be  laid  out 
as  follows: 

"Commencing  two  chains  and  ninety-three  (2-93)  links  south, 
and  on  a  course  north  sixty  degrees  and  forty-iive  minutes  east, 
(N.  60,  ^5  E.,)  from  said  last  mentioned  point  twenty-one  chains 
and  twenty  links,  (21-20)  from  the  quarter  section  corner  on  the 
west  side  of  section  15,  T.  38,  H.  12,  in  the  center  of  the  Chicago 
and  Joliet  road,  so  called,  and  running  from  the  center  of  said 
Chicago  and  Joliet  road  S.  12^  5  E.  7.66  chains  to  the  one-eighth 
section  stake  in  the  east  and  west  quarter  section  aforesaid,  as 
standing,  and  running  thence  south  in  the  one-eighth  section  line 
130  chanis  and  37  links." 

The  Commissioners   refusing  to  open  the  road  in  conformity 
with    the   order  of  the  supervisors   establishing    the   same,  the 
petitioners,  on  the  4th  of  February,  1860,  applied   to  the 
Superior  Court  of  Chicago  for  an  alternative  writ  of  man-  ['^349] 
damns,  requiring  the  Commissioners  to  open  the  road,  or 
show  cause  for  refusing  to  do  so. 

The  alternative  writ  was  awarded  on  the  same  day,  and,  sub 
sequently,  was   allowed   to  be  amended,   on   the  motion  of  the 

I      relators,  against  the  objection  of  the  respondents,  and  exceptio^ 

ft      was  taken. 

■  The  alternative  writ,  as  amended,  after  setting  forth  the  pro- 
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ceedings  in  relation  to  the  application  for  the  road,  prior  to  the 
appeal  to  the  supervisors,  states  that  they  met,  and  upon  hear- 
ing the  proofs,  reversed  the  action  of  the  Commissioners,  and 
determined  to  lay  out  the  road. 

That  they  caused  a  survey,  accompanied  with  a  report  and  plat 
of  said  route  to  be  made,  particularly  describing  said  road,  and 
incorporated  the  same  in  an  order  signed  by  them,  declaring  said 
road  established,  which  was  filed  in  the  town  clerk's  office  June 
21st,  1859. 

That  on  or  about  September  20th,  1859,  one  Polk,  and  other 
owners  of  land  over  which  said  road  was  to  pass  were  requested 
to  remove  their  fences  from  said  road,  and  that  Polk  neglected 
and  refused. 

The  writ  concluded  with  the  following  mandatory  clause  to 
the  Commissioners: 

That  "  you  do,  without  delay,  give  said  Henry  H.  Polk  written 
notice  to  remove  said  fences  from  said  road  within  sixty  days 
from  the  service  of  the  same,  and,  in  default  thereof,  to  cause  the 
fences  to  be  removed  and  the  road  opened,  according  to  said 
survey,  and  as  follows,  to-wit:  Commencing  in  the  center  of  the 
Chicago  and  Joliet  road  7  chains  ^%  links  north,  12°  5  west  of 
the  -g-  quarter  section  line,  to  a  stake  as  standing  on  the  east  and 
west  quarter  line  of  section  15,  38,  12,  in  town  of  Lyons,  and 
running  thence  south  12^  5  east  7  chains  ^Q  links,  to  said  stake 
on  quarter  section  line;  thence  south  130  chains  37  links,  to  a 
stake  and  stone  in  N.W.  J  section  27.  And  starting  point  is 
further  described  as  being  21  ch-ains  20  links,  north  20°  40 
[*350]  east  of  intersection  of  the  center  of  Joliet  and  Chicago 
road,  with  the  west  line  of  2d  section  15,  which  last  point 
is  2  chains  and  93  links  south  of  the  N.W.  corner  of  said  section 
15,  as  shown  by  the  following  copy  of  the  plat  made  by  E. 
Bixby. 

"  Or  make  return  of  this,  our  writ,  signifying  to  us  cause  to 
the  contrary,  and  make  it  appear  to  us,  on  the  first  day  of  the 
next  term  of  this  court,  to  be  holden  on  the  first  Monday  of 
February,  1859." 

Upon  the  return  of  the  Commissioners  to  the  alternative  writ, 
issues  were  formed,  which,  upon  a  hearing,  were  found  for  the 
relators,  and  thereupon  a  peremptory  writ  of  mandamus  was 
awarded,  and  a  judgment  for  costs  rendered  against  the  Commis- 
sioners in  their  individual  capacities. 

A  new  trial  was  refused,  and  the  Commissioners  now  prosecute 
this  appeal. 

The  questions  presented  are: 
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First.  Whether  costs  were  properly  awarded  against  the 
Commissioners  in  their  individual  capacities. 

Second.  The  five  years  within  which,  under  the  statute,  the 
road  should  have  been  opened  after  it  was  established,  having 
expired,  shall  the  time  consumed  in  this  litigation  in  respect 
thereto  be  estimated  as  a  part  of  the  five  years? 

Third.  Was  the  alternative  writ  properly  allowed  to  be 
amended?  and 

Fourth.  Was  the  description  of  the  route  of  the  road,  as 
given  in  the  order  of  the  supervisors,  sufiicient? 

Messrs.  Haines  and  Story,  and  Mr.  J.  S.  Page,  for  the  appel- 
lants. 

Messrs.  Garrison  and  Bianchard,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  petition  for  a  mandamus,  on  the  relation  of  Killliam 
and  others,  to  compel  the  Commissioners  of  Highways  of 
the  town  of  Lyons,  in  the  County  of  Cook,  to  lay  out  a  [*351] 
certain  road  in  that  town. 

We  shall  not  go  into  a  very  particular  examination  of  the 
merits  of  the  case,  having  come  to  the  conclusion  that  the 
judgment  must  be  reversed  on  one  ground  which  is  fatal.  It 
is  this.  The  court  below  rendered  a  judgment  for  costs  against 
the  Commissioners  in  their  individual  capacities,  and  not,  as 
they  should  have  done,  against  the  town  of  Lyons.  The  defend- 
ants were  acting  in  a  representative  character — they  represent- 
ing the  town  of  Lyons,  in  this  matter,  having  no  personal  inter- 
est whatever  in  the  proceeding.  The  judgment  for  costs  should 
have  been  against  the  town  of  Lyons,  and  the  amount  would 
become  a  town  charge.     (Scates'  Comp.  335.) 

It  appears  that  from  the  time  this  road  was  ordered  to  be  laid 
out,  the  parties  have  been  in  litigation  about  it,  until  the  fiNQ 
years  within  which,  by  the  statute,  it  should  have  been  opened, 
have  expired.  It  is  now  insisted  by  the  appellants,  that  it  is 
impossible  to  carry  into  effect  the  order  of  the  Supervisors,  on 
account  of  this  efflux  of  time.  On  this  point  we  are  satisfied, 
from  the  analogies  of  the  law,  the  time  consumed  in  litigation 
must  not  be  estimated  as  a  part  of  the  -^yq  years.  Walsh  et  at. 
V.  Horine,  garnishee^  decided  at  November  term,  1864,  and 
reported  in  36  111. 

As  to  the  allowance  of  amendments  of  the  writ  of  mandamus, 
that  was  wholly  discretionary  with  the  court.  The  alternative 
writ  is  like  a  declaration,  and  is,  generally,  open  to  amendment. 

The   peremptory  mandamus  is  all  right  if  it  be  possible  to 
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locate  the  road  under  the  order  of  the  Supervisors  laying  it  out. 
We  have  been  unable  to  do  it,  from  the  calls  and  distances  given 
in  the  record. 

On  the  next  trial  the  Circuit  Court  will  call  surveyors  and 
receive  proof  on  this  point  of  location,  and  if  they  are  satisfied 
with  the  proof  that  the  road  can  be  located  as  laid  out  by  the 

Supervisors,  they  will  order  accordingly. 
['^352]      For  the  reason   given,  that  costs  liave  been  awarded 
against  appellants  as  individuals,  the  judgment  is  reversed 
and  the  cause  remanded,  with  directions  as  above. 

Judgment  reversed. 


DusTm  &  MusioK 

V, 

Samuel  P.   Hodgen. 

1.  Deposit — of  the  money  of  one  to  the  credit  of  another — who  liable  for  its 
safe-keeping.  If  a  party  deposits  his  own  money  in  bank  to  the  credit  of 
another,  the  latter  consenting  that  the  deposit  should  be  made  in  his  name 
simply  as  an  accommodation  to  the  former,  and  having  no  control  over  it 
other  than  to  draw  it  out  when  the  depositor  should  direct,  the  party  in 
whose  name  the  deposit  was  made  can  not  be  made  liable  for  its  safe-keep- 
ing.  So  in  case  of  a  failure  of  the  bank  after  the  deposit  was  made,  the 
depositor,  who  owned  the  money,  must  bear  the  loss. 

Wkit  of  Erroe  to  the  Circuit  Court  of  McLean  County;  the 
Hon.  Charles  Emerson,  Judge,  presiding. 

This  was  an  action  of  assumpsit  commenced  in  the  Circuit 
Court  of  Logan  County  by  Samuel  P.  Hodgen  against  William 
M.  Dustin  and  George  Musick.  The  cause  was  removed  into 
the  Circuit  Court  of  McLean  County,  on  change  of  venue,  where 
a  trial  was  had,  resulting  in  a  verdict  and  judgment  for  the  plain- 
tiff.    The  defendants  thereupon  sued  out  this  writ  of  error. 

The  opinion  of  the  court  contains  a  sufficient  statement  of  the 
case  to  present  the  ground  upon  which  it  is  decided. 

Mr.  R.  E.  Williams,  for  the  plaintiffs  in  error. 

[^353]      Messrs.   Moore  and  Green,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

In  April,  1861,  Dustin  &  Musick,  the  plaintiffs  in  error,  were 
bankers  in  the  town  of  Lincoln,  in  this  State.  Hodgen,  the 
defendant  in  error,  but  plafntiff  below,  also  a  resident  of  Lincoln, 
had  a  large  quantity  of  corn  in  Chicago.  An  arrangement  was 
made  between  these  parties,  by  which,  upon  the  sale  of  the  corn 
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the  money  derived  therefrom  was  to  be  deposited  in  Chicago 
with  the  banking  house  of  Hoffman  and  Gelpcke,  and  in  the 
name  and  to  the  credit  of  Dustin  &  Miisick.  This  was  done. 
Hoffman  &  Gelpcke  soon  after  failed,  with  the  money  in  their 
hands,  and  thereupon  Hodgen  brought  this  suit  against  Dustin 
&  Musick,  to  make  them  responsible  for  the  amount  deposited 
to  their  credit  by  Hodgen's  commission  merchants.  The  ques- 
tion is,  wliich  of  these  parties  shall  boar  this  loss. 

We  do  not  propose  to  comment  on  the  evidence,  as  the  case 
must  go  before  a  jury  for  another  trial.  We  reverse  the  judg- 
ment, because  of  the  refusal  of  the  Circuit  Court  to  give  the 
seventh  instruction,  which  was  as  follows: 

7th.  The  court  instructs  the  jury  that  although  they  believe 
from  the  evidence  that  Hodgen  did  deposit  money  to  the  credit 
of  defendants  at  Chicago  witli  the  consent  of  defendants,  yet  if 
they  also  believe  from  the  evidence  that  after  said  deposits  were 
made,  both  plaintiff  and  defendants  treated  them  as  the  money 
of  Hodgen,  and  that  the  consent  to  make  such  deposits  was 
given  for  the  accommodation  of  Hodgen,  and  that  Hodgen  told 
the  defendants  at  the  time  said  deposits  were  being  made,  or 
after  they  were  made,  that  they  were  not  liable  therefor,  the 
jury  will  find  for  tlie  defendants. 

No  other  instruction  was  given  which  would  supply  the  place 
of  this,  and  we  see  no  reason  why  this  should  not  have  been 
given.  It  was  very  material,  and  related  to  one  of  the  doubtful 
points  of  the  case.  There  can  be  no  question  but  that  it 
embodies  the  law.  It  told  the  jury  that  if  they  found  ['^354] 
three  tilings  to  exist,  to-wit:  that  the  parties  treated  these 
deposits  after  they  were  made,  as  tlie  money  of  Hodgen,  that  the 
consent  to  have  said  deposits  made  in  the  name  of  Dustin  & 
Musick  was  given  for  the  accommodation  of  Hodgen,  and  that 
Hodgen  told  Dustin  &  Musick  at  the  time  the  deposits  were 
made,  or  afterwards,  that  they  were  not  liable  therefor,  they 
should  find  for  the  defendants.  The  instruction  indeed  required 
the  jury  to  believe  more  than  was  necessary,  in  order  to  find  a 
verdict  for  the  defendants.  For  if  the  defendants  consented  that 
the  deposit  should  be  made  in  their  name  simply  as  an  accom- 
modation to  Hodgen,  they  having  no  control  over  it  other  than 
to  draw  it  out  when  Hodgen  should  direct,  they  clearly  could  not 
be  made  liable  for  its  safe-keeping,  if  Hodgen  simply  boi'rowed 
the  use  of  their  name  in  wliich  to  keep  his  bank  account  in 
Chicago,  they  deriving  no  advantage  from  the  arrangement,  but 
simply  making  it  to  oblige  him,  they  clearly  should  not  be  made 
to  suffer  for  an  act  of  gratuitous  kindness.     Whether  such  was 
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the  arrangement,  will  be  for  another  jury  to  determine,  but  it  it 
was,  there  can  be  no  question  as  to  what  should  be  their  verdict. 

\  Judgment  reversed. 


The  Illinois  Central  Railroad  Company 

J.  L.  Smyser  &  Co. 

1.  Common  carriers —warehousemen  —  what  constitutes  a  delwery  to 
them.  Where  goods  are  placed  in  a  car  of  a  railroad  company,  with  their 
assent,  for  the  purpose  of  shipment,  the  loaded  car  being  under  the  exclusive 
control  of  the  company,  the  goods  thereby  pass  into  .the  possession  of  the 

company  as  eflfectually  as  if  they  had  been  delivered  in  their  warehouse. 
[*355]      3.     There  is   no   difference  as    regards  the  question  of  possession, 

whether  the  freight  is  received  by  the  railroad  company  on  the  plat- 
form of  their  depot,  or  in  their  cars  at  any  place  on  their  road  or  side  track ;  or 
whether  it  is  placed  there  by  their  own  employees  or  by  other  persons,  so  it 
is  done  with  the  assent  of  the  company. 

3.  Same — Mil  of  lading  not  essential.  Nor  is  it  the  mere  signing  of  a  bill 
of  lading  which  transfers  the  possession  of  freight  to  the  carrier;  that  is 
simply  the  evidence  that  he  has  received  the  possession,  and  the  fact  may  as 
well  be  shown  by  any  other  legitimate  testimony. 

4.  Same — when  the  liability  of  the  carrier  attaches.  The  liability  of  the 
common  carrier  is  fixed  by  accepting  the  property  to  be  transported,  and  the 
acceptance  is  complete  whenever  the  property  comes  into  his  possession  with 
his  assent. 

5.  So  where  a  car  load  of  cotton  was  loaded  upon  a  car  belonging  to  the 
Illinois  Central  Railroad  Company,  and  provided  by  the  company  for  the 
purpose,  upon  a  side  track  of  the  company,  and  while  standing  there  the 
cotton  accidentally  took  fire  and  was  injured  thereby,  the  company  was  held 
liable  for  the  loss,  although  there  had  been  no  receipt  or  bill  of  lading  given 
for  the  property. 

6.  Same — how  a  carrier  may  limit  his  liability.,  and  to  what  extent.  A  rail- 
road company  may  restrict  its  liability  for  loss  or  injury  to  property  placed 
in  its  charge  for  transportation,  by  special  agreement,  the  carrier  being  still 
held  responsible  for  gross  negligence  or  willful  misfeasance, 

7.  Same — effect  of  usage  in  limiting  liability.  But  the  rule  is  limited  to 
cases  where  there  is  a  special  contract.  It  is  not  competent  to  limit  the 
liability  of  the  carrier  by  merely  proving  a  usage  on  his  part  in  giving  bills 
of  lading  exempting  him  from  certain  classes  of  losses. 

Appeal  from  the  Superior  Conrt  of  Chicago. 

This  was  an  action  of  assumpsit  brought  in  the  court  below 
by  Jacob  L.  Smyser,  T.  J.  Tapp  and  Joseph  Chanjberlain,  part- 
ners, doing  business  under  the  name  and  style  of  J.  L.  Smj^ser 
&  Co.,  against  the  Illinois  Central  Railroad  Company,  to  recover 
damages  for  an  injury  to  twenty-nine  bales  of  cotton  at  Cairo, 
alleged  to  have  been  in  the  possession  of  the  railroad  company, 
on  the  24th  of  October,  1862.    The  first,  second  and  third  counts 

270 


1865.]  III.  Cen.  R.  R.  Co.  v.  Smyser  &  Co.        356-357 

Opinion  of  the  Court. 

in  the  declaration  allege  the  receipt  of  the  cotton  by  the  defend- 
ant as  a  common  carrier;  the  fourth  and  last  connt  alleges, 
merely,  that  the  defendant  had  possession  of  the  cotton  ['^'356] 
for   safe-keeping.     Some  of   the   counts   allege,  and   the 
proof  shows,  that  the  injury  to  the  cotton  was  occasioned  by  fire. 

The  facts  concerning  the  loss,  as  developed  by  the  testimony, 
are  substantially  as  follows: 

Williamson,  Haynes  &  Co.,  commission  merchants  and  for- 
warders and  wharf-boat  proprietors  at  Cairo,  received  the  cotton 
from  a  steamboat  a  few  days  prior  to  the  23d  of  October,  and 
piled  it  on  the  open  levee  in  the  rear  of  their  wharf-boat. 

It  appears  that  according  to  the  mode  of  doing  business  by 
the  company  at  Cairo,  when  warehousemen  have  cotton  to  ship 
by  rail,  they  apply  to  the  company  for  the  requisite  number  of 
cars,  and  they  are  sent  on  the  side  track  of  the  company  to  the 
warehouse,  and  the  shipper  there  loads  the  cotton  upon  the  cars, 
makes  out  a  manifest  and  leaves  it  with  the  agent  of  the  com- 
pany, who  has  the  bales  counted,  and,  if  found  to  be  correct,  a 
hill  of  lading  is  signed,  and  the  company  send  a  locomotive  and 
remove  the  cars  thus  loaded  and  place  them  in  the  train  destined 
to  the  point  to  which  the  shipment  is  made. 

On  the  morning  of  the  23d  of  October,  Williamson,  of  the 
firm  of  Williamson,  Haynes  &  Co.,  gave  notice  at  the  office  or 
to  the  yard-master  of  the  company,  that  he  had  a  car  load  of 
cotton  to  ship,  and  requested  a  car  for  that  purpose.  A  car  was 
taken  down  on  a  side  track  to  a  point  opposite  to  his  wharf-boat, 
about  10  o'clock  A.  M.,  and  left  in  charge  of  Williamson,  Haynes 
&  Co.,  and  during  the  day  they  loaded  the  cotton  into  the  car. 
The  agents  of  the  defendant  were  notified  at  their  oftice  in  Cairo, 
that  the  cotton  was  loaded  on  the  car,  and  manifests  of  the  num- 
ber of  the  bales  and  amount  of  charges  were  presented  to  the 
agents  on  the  evening  of  the  same  day,  at  their  office  in  Cairo, 
at  the  usual  time  of  presenting  them. 

On  the  morning  of  the  24th  of  October,  the  cotton  was  par- 
tially consumed  by  fire,  communicated  to  it,  as  was  supposed, 
from  a  spark  from  a  passing  locomotive  belonging  to  the 
defendant.  At  the  time  of  the  loss  the  cotton  was  stand-  ['^357] 
ing  on  the  side  track  belonging  to  the  company,  where  it 
was  loaded,  and  had  not  been  counted,  nor  had  any  bill  of  lading 
or  receipt  been  given  for  it.  This  action  was  brought  by  the 
plaintiffs,  wdio  were  the  owners  of  the  cotton,  to  recover  for  the 
loss  thus  occasioned. 

On  the  trial,  the  defendant  offered  evidence  to  show  a  usage  of 
the  railroad  company's  business  at  Cairo,  of  long  standing,  and 
well  understood  by  all  shippers,  and  particularly  by  Williamson, 
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Haynes  &  Co.,  to  give  bills  of  lading  exempting  the  company 
from  liability  for  loss  or  damage  l)y  lire.  But  the  plaintiffs 
objected  to  the  introduction  of  any  such  evidence,  and  the  court 
below  sustained  the  objection  and  the  evidence  was  excluded,  the 
defendant  excepting. 

A  verdict  was  returned  for  the  plaintiffs  for  $1,732.20  dam- 
ages, a  new  trial  refused  and  judgment  was  entered  upon  the 
verdict. 

The  defendant  thereupon  took  this  appeal,  and  now  insists. 

First.  That  the  cotton  at  the  time  of  the  injury  thereto,  was 
not  in  the  possession  of  the  appellant,  either  as  a  common  car- 
rier, or  for  safe-keeping,  and  therefor  no  recovery  could  be  had. 

Second.  That  the  court  below  erred  in  excluding  from  the 
jury,  the  evidence  offered  by  the  appellant  respecting  the  usage 
and  custom  of  its  business  at  Cairo  as  to  the  risk  of  loss  or 
damage  by  fire. 

Messrs.  McAllister,  Jewett  and  Jackson,  for  the  appellants. 

Contended  there  was  no  such  acceptance  of  the  cotton  by  the 
railroad  company  as  would  create  a  bailment  to  them  as  carriers, 
and  therefore  there  can  be  no  responsibility  for  loss.  Citing 
Angell  on  the  law  of  Carriers,  Sec.  140;  Lovett  v.  Hohhs^  2 
Show.  E.  127;  Leigh  v.  Smith,  1  C.  &  Payne,  640. 

Counsel  insisted  that  as  the  doctrine  is  now  well  settled,  that 
it  is  competent  for  a  common  carrier  to  make  a  special 
[^358]  contract  or  special  acceptance  of  goods,  exempting  itself 
from  responsibility,  which,  in  the  absence  of  such  contract, 
would  attach  to  it,  {I^ew  Jersey  Steam  Navigation  Company  y. 
Merchants  Bank.,  6  How.  344;  Angeli  on  Law  of  Carriers,  Sec. 
220;  III.  Gen.  R.  R.  Co.  v.  Morrison  et  al.,  19  111.  136,)  the 
testimony  offered  to  establish  the  usage  of  the  company's  busi- 
ness at  Cairo  in  reference  to  the  risk  of  loss  or  damage  by  fire, 
was  admissible  for  the  purpose  of  proving  the  contract  in  that 
regard,  between  the  company  and  the  shippers,  upon  the  sup- 
position that  the  cotton  had  been  received  by  the  company. 
Noble  V.  Kenoway,  2  Dong.  510;  Starkie  on  Ev.  361;  Een- 
ner  v.  Bank  of  Cohimhia,  9,  Wheaton,  581;  Cutler  v.  Powell^ 
6  Term  E.  320;  Jones  v.  Fales,  4  Mass.  252;  Halsey  v.  Brown 
et  al.,  3  Day,  346;  Bank  of  TJtica  v.  Smith,  18  Johns.  230; 
Yeaton  v.  Bank  of  Alexander,  5  Cranch,  49;  Gibson  v.  Culver 
et  al.,  17  Wend.  305;  Cutwater  v.  Nelson,  20  Barb.  29;  Loving 
v.  Gurney,  5  Pick.  14;  Morgan  v.  Richards,  1  Broume,  (Penn.) 
171;    Wadsworth  v.  Alcott,  2  Seldon,  64. 

Mr.  John  G.  Eogers,  for  the  appellees. 

The  liability  of  the  company  attached  as  soon  as  the  cotton 
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was  placed  in  their  car,  with  their  assent.  It  was  done  as  a  mere 
accessary  to  the  carriage,  and  for  the  purpose  of  facilitating  it. 
Merriam  v.  Hartford  and  New  Haven  Uailroad  Company^  20 
Conn.  359;  Story  on  Bailment,  Sec.  536. 

The  carrier  is  an  insurer  for  the  delivery  of  the  goods  intrusted 
to  him,  and  liable  for  losses  occasioned  by  all  causes,  except  the 
act  of  God  and  the  King's  enemies,  and,  before  1776,  without 
the  power  to  limit  his  responsibility,  even  by  express  agreement 
or  contract.  Fish  v.  Chapman  d  Boss,  2  Kelly,  (Ga.)  p.  358; 
Hollister  v.  Nowlin,^  19  Wendell,  234. 

He  was  allowed,  in  England,  for  a  while  subsequent  to  our 
revolution,  to  limit  or  modify  his  responsibility  by  notice,  but 
not  in  the  United  States,  in  some  of  which  he  can  not  do  it  by 
express  agreement,  much  less  by  notice.  2  Hill,  (Ga.)  623; 
2  Kelly,  351.  See  also  the  note  of  Mr.  "Wallace  to  the  ["^359] 
case  of  Coggs  v.  Bernard,  1  Smith's  Leading  Cases,  183. 

If  general  notice,  or  special  acceptance,  limiting  or  attempting 
to  limit  or  modify  the  extraordinary  liability  of  the  common 
carrier,  is  even  brought  home  to  the  employer,  it  does  not  avail.. 
Smith's  Leading  Cases,  Yol.  1,275;  Hollister  w.Nowlin,  supra; 
Camden  (&  Transportation  Company  v,  Belknajp,  21  Wend. 
355;  Chitty  on  Carriers,  p.  45,  note  1;  Fisher  v.  Chapman, 
supra;  Western  Transportation  Company  v.  Newhall  et  al.,  24 
111.  466. 

JS^or  is  he  released  where  there  is  a  loss  or  destruction  by  acci- 
dental fire,  wholly  without  negligence  on  his  part.  Story  on 
Bailni.  Sec.  511  and  528;  Porter  v.  Chicago  cfe  BocJc  Island 
Bailroad  Company,  20  111.  412;  Chitty  on  Carriers,  39;  Par- 
ker V.  Flagg,  26  Maine,  191;  Miller  v.  Steam  Navigation 
Company,  13  Barbour,  361;  Oilman  v.  Carman,  1  Smedes  & 
Marshall,  279;  Woods  v.  Devin,  13  111.  749;  Swindler  v. 
Hilliard,  2  Richardson,  (So.  Car.)  286. 

The  excluded  testimony  tended  only  to  show  a  usage  or  custom 
which,  at  most,  would  only  amount  to  notice — not  a  contract^ 
and  was  not  admissible.  Wadsworth  v.  Alcott,  2  Gild.  72; 
Schooner  Beeside,  2  Sumn.  567,  per  Mr.  Justice  Stoky;  1 
Greenleaf  Ev.  Sec.  293,  note  3;  2  it.,  Sec.  251.  J^othing  short 
of  an  express  stipulation  could  discharge  the  liability  of  the 
company.  New  Jersey  Stearn  Navigation  Company  v.  The 
Merchants''  Banlc,  6  Howard,  381;  Hollister  v.  Nowlin,  19 
Wend.  234. 

Mr.  George  C.  Campbell,  for  the  appellants,  argued  in  reply. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  is  insisted,  in  favor  of  a  reversal  in  this  case,  that  the  cotton, 
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at  the  time  of  its  destruction,  was  not  in  the  possession 
[*360]  of  the  railroad  company,  either  as  a  common  carrier  or  for 

safe  keeping,  and  that  the  court  below  erred  in  rejecting 
the  evidence  of  the  usage  of  the  company  in  their  business  at 
Cairo.  It  appears  that,  according  to  the  mode  in  which  this 
company  does  business  at  Cairo,  when  warehousemen  have  cotton 
to  ship  by  rail,  they  apply  to  the  company  for  the  requisite  num- 
ber of  cars,  and  they  are  sent  on  the  side  track  of  the  company 
to  the  warehouse,  and  the  shipper  there  loads  the  cotton  upon  the~ 
cars,  makes  out  a  manifest,  and  leaves  it  with  the  agent  of  the 
company,  who  has  the  bales  counted,  and  if  found  to  be  correct, 
a  bill  of  lading  is  signed,  and  the  company  send  a  locomotive  and 
remove  the  cars  thus  loaded,  and  place  them  in  the  train  destined 
for  the  point  to  which  the  shipment  is  made. 

The  side  track  and  the  cars  belong  to  the  company,  and  are 
under  their  exclusive  control.  And  there  is  no  question  that  the 
company  placed  this  car  at  a  point  opposite  the  wharf-boat  on 
which  the  cotton  was  stored  for  the  express  purpose  of  having  it 
transferred  from  the  boat  to  the  car,  that  they  might  transport 
it  to  the  point  desired  by  the  shipper.  The  company  had  unques- 
tionably the  exclusive  use  and  control  of  their  road,  side  tracks, 
and  freight  cars;  no  use  could  be  made  of  them  without  the  con- 
sent of  the  company.  So  long  as  a  car  remained  on  their  road 
or  side  track  it  was  under  their  control,  and,  necessarily,  in  their 
possession.  They  had  the  right  to  permit  their  cars  to  stand  at 
the  point  at  which  this  one  was  placed.  The  company,  at  any 
moment,  at  least  after  the  car  was  loaded,  had  the  unquestioned 
right  to  remove  it  to  any  other  p«rt  of  their  road,  but  the  com- 
mission merchant  had  no  such  right,  even  if  he  had  possessed 
the  means.  He  simply  had  the  right  to  load  the  cotton  on  the 
car. 

The  wharf-boat,  on  the  contrary,  with  its  contents,  was  in  the 
possession  of  the  commission  men,  and  the  cotton  so  continued 
until  it  was  placed  in  the  car.  It  then  passed  into  the  possession 
of  the  company  as  effectually  as  if  it  had  been  delivered  in  their 

warehouse.  They  substituted  their  car  for  their  warehouse, 
[*361]  no  doubt  for  the  mutual  convenience  of  all  parties.     And 

this,  too,  with  the  assent  of  the  company,  to  promote  their 
interest,  in  the  prosecution  of  the  business  for  which  it  was 
created. 

If  this  was  a  box  car,  the  company  had  the  right,  as  soon  as  the 
cotton  was  placed  in  it,  to  have  closed  and  locked  it.  Or,  if  an 
open  car,  they  had  an  equal  right  to  have  secured  tl\e  cotton,  and 
any  person  interfering  wdth  it  would  have  been  a  trespasser,  and 
the  company  could  have  recovered  damages  for  any  injury  thus 

274 


1865.]  III.  Cen.  R  R.  Co.  v.  Smyser  &  Co.  362 

Opinion  of  the  Court. 

perpetrated.  No  difference  is  perceived  in  receiving  freight  on 
the  platform  of  their  depot,  and  into  their  cars,  at  any  place  on 
their  road  or  side  track.  Or  whether  it  is  placed  there  by  their 
own  employees  or  by  other  persons,  so  it  is  done  with  the  assent 
of  the  company. 

It  is  not  the  mere  signing  a  bill  of  lading  which  transfers  the 
possession  of  freight  to  the  company,  but  it  is  the  evidence  that 
they  have  received  possession.  Their  possession  may  be  shown 
by  any  other  legitimate  evidence.  The  liability  of  the  common 
carrier  is  fixed  by  accepting  the  property  to  be  transported.  If, 
however,  goods  are  placed  on  his  cart,  boat,  or  car,  without  his 
knowledge  or  acceptance,  or  that  of  his  agent,  he  is  not  liable. 
Angell  on  the  Law  of  Carriers,  Sec.  140.  If  the  owner  or  person 
having  the  custody  of  the  goods  to  be  shipped  never  parts  with 
their  possession,  or  does  not  place  them  under  the  control  of 
the  carrier,  there  is  no  bailment,  and  consequently  no  liability 
incurred.  Ibid.  But  in  this  case  the  company,  by  their  acts, 
accepted  tlie  trust.  The  cotton  was  not  placed  in  the  car  with- 
out their  knowledge,  but  it  was  with  their  express  assent.  Had 
the  employees  of  Williamson,  Haynes  &  Co.  placed  the  cotton  on 
the  platform  of  the  depot,  with  the  assent  of  the  company,  to  be 
transported,  no  one  would  doubt  their  liability,  and  yet  in 
principle  no  difference  is  perceived. 

According  to  the  current  of  modern  decisions,  it  is  competent  for 
a  common  carrier,  by  rail,  to  limit  his  common  law  liability  by 
express  contract.  It  was  held  in  the  case  of  the  Illinois 
Central  Railroad  Co7npany  v.  Morrison^  19  111.  136,  after  [^'362] 
a  careful  review  of  the  adjudged  cases,  that  railroad  com- 
panies could  restrict  their  liabilit3^by  special  agreement,  they  still 
being  held  responsible  for  gross  negligence  or  willful  misfeasance. 
But  in  that  case  the  rule  was  restricted  to  a  special  contract,  nor 
are  we  aware  that  any  well  considered  case  has  carried  it  further. 
And  we  have  no  disposition  to  do  so,  unless  compelled  by  authority. 
But  this  rule  of  law  can  have  no  application  to  this  case,  because 
there  is  no  pretense  that  there  was  any  special  agreement  restrict- 
iiig  the  liability  of  this  company.  Their  liability  cannot  be  lim- 
ited by  showing  that  it  was  the  usage  of  the  road  to  embrace  in 
all  bills  of  lading  for  the  shipment  of  cotton  that  the  company 
should  not  be  liable  for  losses  by  fire.  There  was  an  offer  to 
prove  that  such  had  been  the  usage  of  the  company,  and  that  it 
was  known  to  shippers.  If  this  had  appeared  it  would  not  have 
availed,  as  nothing  but  a  special  agreement  could  have  that  effect. 
Western  Trans.  Company  v.  JS^ewhall,  21  111.  4^66.  Even  to 
permit  it  to  the  extent  announced   in  the  case  referred  to  is  a 
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relaxation  of  the  ancient   common   law,   which  prevented  any 
restriction  of  the  carrier's  liability,  even  by  contract. 

But  to  merely  show  a  loose  usage  for  an  indefinite  period, 
limited  to  a  few  persons  in  one  particular  locality  to  change  the 
carrier's  duty,  is  not  sanctioned  by  either  the  British  or  American 
decisions. 

The  question  of  diligence  is  one  of  fact,  for  determination  by 
the  jury.  And  in  this  case  it  was  fairly  presented  for  their  con- 
sideration, and  we  think  the  evidence  warranted  the  conclusion 
at  which  they  arrived.  Upon  a  careful  examination  of  tliis  record 
we  are  unable  to  perceive  any  error  for  which  the  judgment 
should  be  reversed,  and  it  must  be  affirmed. 

Judgment  affirmed. 


P363]  James  L.  Fash 

Anson  Blake. 

1.  Conveyances — tlieir  requisites.  Many  of  the  forms  at  one  time  consid- 
ered indispensable  in  the  conveyance  of  lands  are  now,  in  a  great  measure, 
disused,  and  any  writing  under  seal  plainly  evincing  an  intention  to  convey 
the  fee  in  land  will  be  adjudged  to  have  that  effect. 

2.  So  where  an  instrument  set  forth  that  the  grantor  doth  "  hereby  assign, 
transfer  and  set  over  unto,"  the  grantee  "all  my  right,  title,  claim  and  demand 
to  a  tract  of  land,"  describing  it,  it  was  held  to  be  an  operative  conveyance, 
carrying  the  fee  in  the  land. 

3.  Same — proof  of  the  execution  thereof  The  execution  of  a  deed  which  has 
been  insufficiently  acknowleded,  may  be  proven  by  showing  the  subscribing 
witnesses,  if  there  be  any,  to  be  dead  or  beyond  the  limits  of  the  State,  and  by 
proving  the  handwriting  of  the  grantor. 

4.  Proof  of  handwriting — degree  of  acquaintance  with  it  required.  Where 
a  witness  cannot  swear  positively  that  lie  has  seen  a  party  write,  whose  name 
appears  to  an  instrument,  but  believes  he  has,  and  believes  he  knows  his  hand- 
writing, and  that  the  instrume/it  produced  was  signed  by  him,  this  is  strong 
persuasive  evidence  to  a  jury  to  prove  the  signature. 

5.  Witness  —  competency  -interest.  In  ejectment,  one  in  not  rcntlered 
incompetent  to  testify  in  bena.f  of  the  plaintiff  upon  a  question  relating  to  a 
part  of  the  premises,  merely  because  his  deed  with  covenant  of  warranty  for 
another  portion  of  the  premises  forms  one  of  the  links  in  the  plaintiff  's  chain 
of  title. 

B.  Same — when  questions  of  competency  should  he  made.  The  objection  to 
uic  incompetency  of  a  witness  whose  testimony  is  taken  by  deposition  must 
l)e  made  before  the  trial. 

7.  Same — release  to  render  competent.  A  plaintiff  in  ejectment  may  release 
his  grantor  from  the  covenants  of  warranty  in  his  deed  by  a  proper  instrument 
in  writing  for  such  purpose,  and  thereby  render  him  competent  to  testify  in 
his  behalf. 

8.  Same — when  the  interest  is  too  remote  to  disqualify.  In  this  case  it  was 
insisted  that  the  release  of  the  covenantor  by  the  plaintiff  \yas  not  sufficient 
to  render  him  competent,  because  the  defendant  professed  to  derive  title  under 
proceedings  in  bankruptcy  against  the  plaintiff,  and  if  he  retained  the  posses- 
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sion  as  against  the  plaintiflf,  and  was  afterwards  evicted  under  an  outstanding 
paramount  title,  he  could  still  recover  against  the  covenantor  upon 
his  covenants;  but  in  view  of  the  title  before  the  court,  this  interest  of  [*364] 
the  covenantor  was  deemed  too  remote  to  disqualify  him  as  a  witness 
for  the  plaintiff. 

9.  Evidence — to  support  a  claim  of  title  to  land  under  proceedings  in  'bank- 
ruptcy. Before  a  party  can  avail  of  proceedings  in  bankruptcy  by  which  title 
to  land  is  claimed,  it  is  necessary  he  should  produce  the  decree  of  bankruptcy, 
as  all  subsequent  proceedings  must  have  that  for  a  basis. 

Appeal  from  the  Circuit  Court  of  Marshall  County;  the  Hon. 
Samuel  L.  Kichmojmd,  Judge,  presiding. 

In  1858  Anson  Blake  commenced  an  actipn  of  ejectment  in 
the  Circuit  Court  of  Peoria  County  against  James  L.  Fash,  to 
recover  the  southeast  quarter  of  section  one,  in  township  eight, 
north  of  range  seven  east,  situate  in  Peoria  County.  The  cause 
was  afterwards  removed  into  the  Circuit  Court  of  Marshall 
County,  upon  change  of  venue. 

Upon  the  trial  the  plaintiff,  after  having  given  in  evidence  a 
patent  from  the  United  States  to  Simeon  Dolph,  hearing  date  May 
25,  1841,  for  the  west  half  of  the  quarter  section  of  land  in  con- 
troversy, offered  in  evidence  a  deed  from  Dolph  to  Joshua  Aikin, 
as  follows: 

"For  value  received,  I,  Simeon  Dolph,  of  the  County  of  Knox, 
and  State  of  Illinois,  do  hereby  assign,  transfer  and  set  over  unto 
Joshua  Aikin,  of  the  County  of  Peoria,  and  State  of  Illinois,  all 
ray  right,  title,  claim  and  demand  to  a  tract  of  land  purchased 
by  me  on  the  12th  day  of  June  instant,  as  per  receiver's  certificate 
No.  2,095,  designated  as  the  west  half  of  the  southeast  quarter 
of  section  number  one  in  township  number  eight,  north  of  range 
number  seven,  east  of  the  fourth  principal  meridian,  situated  in 
the  district  of  land  subject  to  sale  at  Quincy,  Illinois,  and  request 
that  a  patent  may  issue  to  the  said  Joshua  Aikin,  his  heirs  or 
assigns. 

"  Witness  my  hand  and  seal  this  12th  day  of  June,  1835. 

"  SIMEON*  DOLPH.     [seal.] 

"Witness:  P.  Lott,  Chas.  W.  Billington." 

The  defendant  objected  to  the  admission  of  the  deed  in  [*365] 
evidence. 

First.  Because  the  instrument  could  not  be  operative  as  a 
conveyance;  and 

Second.     Because  it  was  insufficiently  acknowledged. 

To  obviate  the  latter  objection,  the  plaintiff  proved  that  one 
of  the  subscribing  witnesses  was  dead,  and  the  other  resided  out 
of  this  State,  and  then  read  the  depositions  of  Philemon  Selby 

277 


866  Fash  v.  Blake.  [April  T. 


Statement  of  the  case. 


and  Nelson  Selbj,  to  prove  the  signature  of  the  grantor  in  the 
deed. 

Philemon  Selby  stated  that  he  did  not  know  that  he  had  seen 
Dolph  write,  but  was  pretty  confident  he  had,  a  good  many 
times.  He  was  satisfied  he  had  seen  his  handwriting,  and 
thought  he  knew  it.  And  upon  being  shown  the  deed,  the  wit- 
ness stated  that  from  his  acquaintance  with  the  handwriting  of 
the  grantor,  he  believed  the  signature  to  be  in  his  handwriting. 

Nelson  Selby  stated  that  he  was  not  positive  he  had  seen 
Dolph  write,  but  thought  he  had,  a  good  many  times;  thought 
there  was  no  doubt  of  it,  and  thought  he  was  acquainted  with 
his  handwriting;  and,  upon  examining  the  deed,  stated  that,  from 
his  knowledge  of  Dolph's  handwriting,  he  had  no  doubt  the 
signature  was  his. 

The  defendant  still  objected  to  the  admission  of  the  deed  in 
evidence,  contending  that  the  witnesses  by  whom  it  was  sought 
to  prove  its  execution  did  not  appear  to  be  sufficiently  acquainted 
with  the  handwriting  of  the  grantor,  and  that  they  had  not 
proven  his  signature  thereto.  But  the  court  overruled  all 
objections,  and  admitted  the  deed  in  evidence,  the  defendant 
excepting. 

The  witness  by  whom  the  death  of  one  of  the  subscribing  wit- 
nesses to  the  deed  mentioned  was  proven,  and  the  non-residence 
of  the  other,  was  Mark  M.  Aiken,  who  was  objected  to  as  incom- 
petent, upon  the  ground  that  he  had  executed  a  deed,  with  gen- 
eral warranty,  to  Joshua  Aiken,  for  the  east  half  of  the  quarter 
section  in  controversy,  the  plaintiff  holding  remotely 
p366]  under  that  conveyance.  The  plaintiff  thereupon  deliv- 
ered to  this  witness  a  release,  discharging  him  from  his 
covenants  in  the  deed  so  executed  by  him,  and  he  was  then 
permitted  to  testify,  against  the  objection  of  the  defendant,  who 
excepted. 

The  plaintiff  derived  title  to  the  east  half  of  the  quarter  section 
as  follows:  A  patent  was  issued  to  Baptist  Hardy  August  10, 
1838;  Hardy  conveyed  to  Mark  M.  Aiken,  by  deed,  February 
19, 1834;  Mark  M.  Aiken  conveyed,  by  warranty  deed,  to  Joshua 
Aiken  May  29,  1835,  who  then  had  title  to  the  whole  quarter 
section,  which  he,  together  with  his  wife,  conveyed  to  Benjamin 
F.  Lee  November  9,  1835.  Lee  conveyed  the  land  to  Henry  W. 
Sargeant,  by  deed  of  general  warranty,  November  13,  1837,  and 
Sargeant  and  wife  conveyed  to  Anson  Blake,  the  plaintiff,  by 
deed  of  general  warranty,  dated  October  1,  1840. 

The  plaintiff,  having  introduced  these  evidences  of  title,  offered 
to  read  the  deposition  of  Henry  W.  Sargeant,  for  the  purpose  of 
proving  that  a  deed  which  the  witness  had  made  to  one  Ann 
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Davis,  prior  to  liis  conveyance  to  the  plaintiff,  had  never  been 
delivered,  but  had  been  destroyed.  The  plaintiff  had  s^iven  to 
the  witness  a  release  from  his  covenants  in  the  deed  to  himself, 
but  the  defendant  objected  that  the  plaintiff  could  not  release  the 
witness,  because  the  title  of  the  plaintiff  in  the  premises  had 
been  divested  by  virtue  of  certain  proceedings  in  bankruptcy, 
wherein  the  plaintiff  had  been  duly  declared  a  bankrupt  on  the 
4th  of  February,  1843,  and  the  premises  sold  and  conveyed  by 
the  assignee  in  bankruptcy,  to  one  Cockle,  who  had  conveyed  to 
the  defendant.  But  the  court  overruled  the  objection,  and 
permitted  the  deposition  to  be  read. 

The  defendant  then  endeavored  to  show  title  in  himself  by 
means  of  the  proceedings  in  bankruptcy  mentioned,  the  convey- 
ance from  the  assignee  to  Cockle,  and  from  Cockle  to  himself; 
but  omitted  to  give  in  evidence  the  decree  in  bankruptcy.  The 
deed  from  the  assignee  to  Cockle  was  excluded. 

The  jury  returned  a  verdict  for  the  plaintiff;  a  new  ["^"367] 
trial  w^as  refused,  and  judgment  entered  upon  the  verdict. 

The  defendant  thereupon  took  this  appeal,  and  the  questions 
presented,  are: 

First.  Was  the  instrument  from  Dolph  to  Joshua  Aiken, 
operative  as  a  conveyance? 

Second.  Was  its  execution  sufficiently  proven?  Was  Mark 
M.  Aiken  a  competent  witness,  and  was  Sargeant  made  so  by  the 
release  of  the  plaintiff?  and 

Third.  Was  it  essential,  to  enable  the  defendant  to  avail  him- 
self of  the  proceedings  in  bankruptcy,  that  he  should  have  given 
the  decree  in  bankruptcy  in  evidence? 

Messrs.  McCoy  and  Williamson,  for  the  appellant. 

Messrs.  Johnson  and  Hopkins,  and  Leland  and  Blanchard, 
for  the  appellee. 

Mr.  Justice  Bkeese  delivered  the  opinion  of  the  Court: 

The  objection  that  the  deed  of  Simeon  Dolph  to  Joshua  Aiken 
was  not  an  operative  conveyance  sufficient  to  convey  the  fee  in 
the  land  described  in  it,  we  do  not  think  well  taken.  Many  of 
the  forms  at  one  time  considered  indispensable  in  the  conveyance 
of  lands,  are  now  in  a  great  measure  disused  and  any  writing 
under  seal  plainly  evincing  an  intention  to  convey  the  fee  in 
land  will  be  adjudged  to  have  that  effect.  It  has  been  deter- 
mined by  this  court  that  a  deed  of  release  and  quit  claim,  con- 
taining no  words  of  sale  or  conveyance,  is  as  effectual  for  the 
purpose  of  transferring  title  to  land,  as  a  formal  deed  of  bargain 
and  sale.    McGonneliv.  Heed,  4  Scam.  117.   We  do  not  consider 
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the  words  "release  and  forever  quit  claim"  of  more  significance 
or  of  greater  potency  in  a  conveyance  of  land  than  the  w^ords 
used  in  the  deed  from  Dolph,  In  that  deed  the  words  used  are 
"assign,  transfer,  and  set  over"  all  my  right,  title,  claim 
[*368]  and  demand  to  a  tract  of  land,  &c.,  describing  it.  Worces- 
ter, in  his  valuable  dictionary,  defines  the  word  assign  to 
be,  "  to  make  over  a  right  to  another" — "to  assign  an  estate  or 
other  property,"  and  "transfer,"  delivery  or  conveyance  of  prop- 
erty, right  or  title  to  another.  We  hold,  then,  the  deed  of  Dolph 
to  Aiken,  was  an  operative  conveyance  carrying  the  fee  in  the 
land. 

The  proof  of  its  execution  was  made  in  the  usual  way,  one  of 
the  witnesses  bein^^  proved  to  be  dead,  and  the  other  beyond  the 
limits  of  the  State.  Testimony  was  taken  to  prove  the  hand- 
writing of  the  grantor,  and  that  made  a  priiim  facie  case,  and 
being  uncontradicted,  was  sufficient  for  the  purpose.  It  is  diffi- 
cult to  swear  positively  to  the  hand-writing  of  any  person,  how- 
ever well  known  it  may  be.  These  witnesses,  the  Selbys,  did  not 
swear  positively  they  had  ever  seen  Dolph  write,  but  believed 
they  had,  and  believed  they  knew  his  hand-writing,  and  that  the 
deed  produced  was  signed  by  him.  In  the  absence  of  any  other 
testimony,  this  was  strong  persuasive  evidence  for  the  jury,  to 
prove  the  signature  of  the  grantor. 

The  next  point  made  by  appellant  is,  that  Mark  M.  Aiken  and 
Henry  W.  Sargeant  were  not  competent  witnesses  for  the  plaintiff. 

The  facts  are,  that  Dolph  owned  the  west  half  of  the  southeast 
of  one,  town  8  north,  range  7  west,  which  he  conveyed  to  Joshua 
Aiken  by  the  deed  on  which  we  have  commented.  One  Hardy 
entered  and  purchased  of  the  United  States,  the  east  half  of  the 
same  quarter,  which  he  conveyed  to  Mark  M.  Aiken,  who  con- 
veyed by  warranty  deed  to  Joshua  Aiken,  who  then  had  title  to 
the  whole  quarter  section.  Joshua  Aiken  and  wife  conveyed  the 
land  to  Benjamin  F.  Lee,  by  deed,  duly  acknowledged  November 
9,  1835.  Lee  conveyed  the  land  to  H.  W.  Sargeant,  by  deed  of 
general  warranty,  November  13,  1837,  and  Sargeant  and  wife 
conveyed  to  Anson  Blake,  by  deed  of  general  warranty,  dated 
October  1,  1840,  duly  acknowledged  and  recorded. , 

It  will  be  observed  that  Aiken  had  executed  no  conveyance  for 
the  land  in  controversy,  it  being  the  west  half,  he,  Aiken, 
[^369]  having  conveyed  the  east  half,  consequently  he  could  have 
no  interest  in  a  controversy  in  relation  to  land  with  which 
he  was  in  no  manner  connected.  As  to  Sargeant,  his  deed  to 
Blake  is  a  deed  with  full  covenants,  and  for  the  west  half,  together 
with  other  parcels,  making  up  one-half  section  or  .three  hundred 
and  twenty  acres  of  land.     We  do  not  understand  why  the  cov- 
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e-iiantee,  Blake,  could  not  release  his  covenantor  by  a  proper 
instrument  in  writing  for  such  purpose,  which  the  release  offered 
in  evidence,  is  not  denied  to  be.  The  release  is  for  a  valuable 
consideration,  is  under  seal,  and  has  been  accepted  by  the  cov- 
enantor, and  he  could,  undoubtedly,  plead  it  in  bar  of  any  action 
which  might  be  brought  on  his  covenants.  After  his  release  his 
interest  in  favor  of  Blake  could  only  arise  from  the  possibility 
of  there  being  an  outstanding  paramount  title,  which  might 
evict  the  appellant  in  the  event  of  his  retaining  the  possession, 
and  thus  leave  him  at  liberty  to  sue  on  the  covenants,  but  with 
this  title  before  us,  this  interest  seems  too  remote  to  disqualify 
the  witness.  Besides,  the  objection  to  tlje  deposition  on  the 
ground  of  incompetency  of  the  witness,  should  have  been  made 
before  the  trial.     M osier  v.  I{nox  College,  32  111.  155. 

An  objection  is  made  to  the  introduction  of  the  deed  irom  Lee 
to  Sargeant,  but  the  character  of  the  objection  is  not  disclosed. 
The  record  shows  an  acknowledgment  of  the  deed  before  a  Notary 
Public  of  the  City  of  New  York,  which,  though  not  exactly  for- 
mal, is  substantially  in  compliance  witii  the  requirements  of  the 
statute.  It  states  ''  he  acknowledged  the  same  to  be  his  free  act 
and  deed  for  the  purposes  therein  mentioned." 

A  point  is  raised  on  the  fact,  though  not  pressed,  that  Sar- 
geant had  conveyed  this  land  to  one  Ann  Davis,  long  before  he 
conveyed  to  Blake,  and  the  deed  being  in  the  hands  of  Blake, 
and  unrecorded,  he  re-delivered  it  to  Sargeant,  who,  thereupon, 
by  advice  of  counsel,  executed  a  deed  to  Blake,  he  destroying 
the  deed  to  Ann  Davis.  Why  this  was  done  is  unex- 
plained. But  if,  notwithstanding  the  destruction  of  the  ["^370] 
Davis  deed,  the  legal  title  remained  in  her,  she  conveyed 
it  to  Blake,  by  deed,  dated  August  1,  1858,  so  that  in  either  view, 
the  legal  title  vested  in  Blake. 

But  it  is  insisted  the  legal  title  is  out  of  Blake  by  reason  of 
certain  proceedings  in  bankruptcy  by  which  he  was  declared  a 
bankrupt,  and  this  land  sold  by  his  assignee  to  John  Cockle,  and 
by  him  conveyed  to  appellant. 

Before  a  party  can  avail  of  proceedings  in  bankruptcy,  by 
which  title  to  land  is  claimed,  it  is  necessary  he  should  produce 
the  decree  of  bankruptcy,  as  all  subsequent  proceedings  must 
have  that  for  a  basis.  This  was  not  produced.  This  court  held 
in  Joy  V.  Berdell,  25  111.  53T,  if  a  deed  from  the  assignee  in 
l.^r./cruptcy  had  the  requisite  recitals,  and  a  copy  of  the  decree  is 
produ^'.ed.  U  will  be  conclusive  on  a  trial  in  ejectment.  To  the 
same  ■»  (i^Aet  Is  the  case  of  ITolbrook  v.  Coney  et  ah.,  Ih.  543.  and 
Holo'iuok  V.  Brenner,  31  Ih.  502. 

There  having  been  no  decree  shown,  it  is  deemed  unnecessary 
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to   notice  the  other  points  made  by  appellant.     Perceiving  nc 
error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


CmoAQO  AND  Alton  Kailkoad  Company 

Thomas  Hogarth. 

1.  Negligence — on  the  'part  of  railroad  com/panies — what  constitutes — and 
herein  of  mutual  negligence.  As  a  railroad  train  rounded  a  curve  in  the  road 
in  the  City  of  Chicago,  a  heavily  loaded  wagon,  with  horses  attached,  was  in 
plain  view  but  a  few  hundred  feet  distant,  stationary  across  the  track.  When 
the  engine  driver  first  saw  the  wagon  he  observed  there  was  no  one  near  it, 
and  he  must  have  remarlied,  from  its  appearance,  it  was  a  loaded  wagon.     He 

saw  the  wagon  in  time  to  have  avoided  a  collision  by  stopping  the  train, 
[*371]  but  did  not  attempt  to  do  so  until  it  was  too  late,  supposing  tlie  wagon 

would  be  removed.  The  wagon,  how^ever,  was  stalled,  and  could  not  be 
removed  in  time  to  avoid  a  collision,  and  the  train  ran  into  it,  injuring  tlie 
wagon  and  horses  attached  to  it.  It  was  held,  in  an  action  against  the  rail- 
road company  to  recover  for  the  injury,  to  be  culpable  negligence  on  the  part 
of  the  engine  driver,  in  view  of  the  possible  disastrous  consequences  to  life 
and  property,  to  act  upon  the  hypothesis  that  the  wagon  might,  in  some  mode, 
be  got  out  of  his  way,  instead  of  using  the  certain  means  within  his  own 
control  to  prevent  a  collision. 

2.  Nor  could  it  be  said  the  driver  of  the  team  was  guilty  of  an  equal 
degree  of  negligence  with  that  of  tlie  engineer,  because  he  sought  the  means 
which  an  ordinarily  prudent  man  would  under  like  circumstances,  to  extri- 
cate his  wagon,  instead  of  going  round  the  curve  to  attempt  to  stop  by  signals 
any  train  that  might  be  approaching.  Tlie  driver  of  the  team,  under  such 
circumstances,  was  not  chargeable  with  notice  that  a  train  was  due  when  his 
wagon  stalled. 

3.  The  servants  of  the  company  were  bound  to  use  diligence  and  caution 
even  before  they  became  aware  that  the  wagon  was  stalled.  As  soon  as  the 
wagon  was  discovered  stationary  upon  the  track,  at  a  distance  which  would 
be  passed  over  in  about  one  minute,  they  should  have  used  all  the  means  in 
their  power  to  prevent  the  imminent  collision,  whether  they  knew  it  to  be 
stalled  or  not. 

4.  Although  there  may  have  been  circumstances  in  the  conduct  of  the 
plaintiff  which  constituted  negligence  on  his  part,  yet  if  the  defendant  was 
chargeable  with  a  far  greater  degree  of  negligence  and  thereby  caused  the 
injury,  he  would  be  liable. 

5.  *  Nor  does  it  follow  that  because  some  act  on  the  part  of  the  plaintiff 
which  constituted  negligence,  contributed  to  the  result,  it  should  discharge 
the  defendant,  if  the  negligence  was  slight  in  comparison  with  that  of  the 
defendant. 

Appeal  from  the  Circuit  Court  of  Cook   County;  the  IIvMl. 
Erastus  S.  Williams,  Judge,  presiding. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  C<m  '  *. 

Mr.  A.  W.  Church,  for  the  appellant. 
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Messrs.  Miller  and  Lewis,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  tlie  opinion  of  the  [*372] 
Court : 

This  was  an  action  on  the  case,  brought  by  the  appellee  against 
the  railway  company,  for  injury  to  the  horses  and  wagon  of  the 
former.  He  recovered  a  verdict  of  one  thousand  dollars,  but  the 
court  below  compelled  him  to  remit  two  hundred  dollars,  or 
submit  to  a  new  trial.     The  company  appealed. 

The  team  of  the  appellee,  drawing  a  wagon  heavily  loaded 
with  tierces  of  bacon,  was  passing  through  an  alley  leading  from 
a  packing  house,  and  crossing  the  railway,  in  the  City  of  Chicago. 
The  alley  ran  diagonally  to  the  railroad,  and  at  the  crossing  the 
wagon  stalled,  the  near  forward  wheel  having  passed  over  both 
rails,  the  near  hind  wheel  and  off  forward  wheel  over  one  rail, 
and  the  off  hind  wheel  over  neither.  There  were  several  teams 
just  in  advance,  one  of  them  belonging  to  the  appellee,  and  the 
driver  of  the  stalled  team  ran  forward  about  the  distance  of  a 
block  for  another  pair  of  horses  and  whipple-trees,  to  aid  in  his 
extrication.  He  procured  them,  another  teamster  returning  with 
him,  and  was  about  hitching  them  to  his  own  team,  when  the 
approaching  train  was  discovered.  The  driver  commenced 
unhitching  his  horses,  and  P.  Mara,  one  of  the  other  team- 
sters who  had  come  to  his  assistance,  seized  them  by  their 
heads,  and,  as  he  phrases  it  in  his  evidence,  swung  them  free 
of  the  track.  They  were  not,  however,  detached  from  the 
wagon,  and  when  the  latter  w^as  struck  by  the  locomotive,  were 
thrown  against  the  train  and  badly  injured.  The  train  was 
approaching  the  city  from  the  west,  and  the  point  of  collision 
was  584  feet  east  of  a  curve  in  the  track.  It  was  only  after 
rounding  this  curve  that  the  wagon  was  visible  to  the  engineer. 
The  evidence,  as  is  common  in  this  class  of  cases,  is  quite  con- 
tradictory as  to  the  diligence  of  the  engineer  in  seeking  to  avoid 
the  collision.  He  swears  that  he  did  not  see  the  wagon  until 
about  three  hundred  feet  from  it,  on  account  of  the  curve  and 
the  steam  from  his  locomotive,  and  on  seeing  it,  not  knowing  it 
to  be  stalled,  he  whistled  for  it  to  be  got  out  of  the  way,  then  ran 
about  tifty  feet  further,  whistled  down  the  brakes,  and 
reversed  the  engine.  He  did  not  reverse  the  engine  until  ["^373] 
he  saw  a  man  signaling  him.  This  man  was,  he  says, 
about  fifteen  feet  from  the  crossing,  and  he,  himself,  was  a  little 
over  two  hundred  feet.  On  the  other  hand  there  are  several  wit- 
H'^ses  who  testify  that  when  the  train  was  discovered,  three  or 
four  of  the  persons  who  had  gathered  about  the  wagon,  started 
dp  the  track,  making  signals,  and  one  of  them  went  nearly  to 
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the  curve.  To  these  signals  the  engineer  paid  no  attention.  The 
engineer  himself,  testifies  that  he  could  have  stopped  his  train  in 
running  two  hundred  and  sixty  feet,  and  if  he  had  known  when 
he  first  saw  the  wagon  that  it  was  stalled,  he  could  have  stopped 
the  train  before  reaching  it.  But  even  after  striking  the  wagon 
the  train  did  not  stop  until  the  third  or  fourth  car  was  abreast 
of  the  wagon.  The  engine  therefore  could  not  have  been  reversed 
before  it  had  reached  a  point  about  one  hundred  feet  west  from 
the  place  of  collision. 

Taking  the  case,  then,  on  the  testimony  of  the  engineer  alone, 
we  are  not  inclined  to  reverse  this  judgment  on  the  ground  urged, 
among  others,  that  the  verdict  was  unsupported  by  the  evidence. 
The  circumstance  occured  in  a  crowded  city,  where  the  common- 
est prudence  would  dictate  much  more  than  ordinary  care  on  the 
part  of  the  persons  having  the  train  in  charge,  in  order  to  avoid 
collisions.  As  they  round  a  curve  a  heavily  laden  wagon  is  in 
plain  view  but  a  few  hundred  feet  distant,  stationary  across  the 
track.  It  was  in  broad  day  light,  about  nine  o'clock  in  the  morn- 
ing, in  the  middle  of  March.  The  engineer  swears,  that  when 
he  first  saw  the  wagon  he  saw  no  person  near  it.  Yet  he  could 
not  well  avoid  remarking  that  it  was  a  loaded  wagon,  as  there 
were  on  it  fifteen  tierces  of  bacon.  Seeing  then  this  loaded 
vehicle  standing  on  the  track,  with  no  person  near  it,  and  it  being 
in  his  power,  as  he  says,  to  stop  his  train,  was  it  not  most  culpa- 
ble negligence  in  him,  in  view  of  the  possible  disastrous  conse- 
quences to  life  and  property,  to  act  upon  the  hypothesis  that  the 
wagon  might,  in  some  mode,  be  got  out  of  his  way,  instead  of 
using  the  certain  means,  within  his  own  control,  to  prevent 
[■^374]  a  collision?  It  is  precisely  by  this  species  of  criminal  reck- 
lessness on  the  part  of  engine  drivers,  that  so  many  human 
lives  have  been  sacrificed  upon  Amei-ican  railways. 

It  is  urged,  however,  b}^  the  counsel  for  the  appellant,  that  the 
negligence  on  the  part  of  the  driver  of  the  team  was  as  great  as 
that  of  the  engineer,  and  that  this  should  bar  the  appellee's 
recovery.  The  driver,  however,  was  not  chargeable  with  notice 
that  a  train  was  due  when  his  wagon  stalled,  and  his  conduct, 
therefore,  was  what  that  of  any  ordinarily  prudent  person  would 
have  been  under  like  circumstances.  He  hastened  for  assistance 
to  his  fellow  teamsters,  engaged  in  hauling  from  the  same  pack- 
ing house.  It  was  probably  while  he  w^as  thus  absent  that  the 
engineer  caught  his  first  view  of  the  wagon,  when  he  swears  no 
person  w^as  near  it.  Several  of  them  returned  to  aid  him  with 
an  additional  team,  but  the  train  had  already  rounded  the  curv;. 
As  soon  as  it  w^as  discovered,  several  persons  started  up  the  tracs 
to  signal  it,  but  in  vain.     A  few  moments  more  would  have  siil- 
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ficed  to  have  attached  the  additional  team  and  extricated  the 
wagon.  In  view  of  tlie  fact  that  the  driver  had  no  knowledge 
that  a  train  was  at  hand  or  due,  it  was  perfectly  natural  for  him 
to  seek,  in  the  first  instance,  to  extricate  liis  wagon,  instead  of 
going  round  the  curve  to  attempt  to  stop,  by  signals,  any  train 
that  might  be  approaching.  Besides,  having  no  knowledge  of 
the  movement  of  the  trains,  he  would  not  have  known  from 
which  side  to  anticipate  danger,  or  in  which  direction  to  go  and 
signal. 

It  is  urged,  however,  that  the  court  erred  in  refusing  the  first, 
third,  seventh  and  eighth  instructions  asked  by  the  defendants, 
and  in  modifying  the  second,  fourth  and  fifth.  Those  refused 
were  as  follows: 

1st.  The  plaintiff's  right  to  recover  in  this  case  depends  upon 
two  concurring  facts: 

1st.  The  defendant  must  be  chargeable  with  some  degree  of 
negligence. 

2d.     The  plaintiff  must  have  been  entirely  free  from  ["^STS] 
any  degree  of  negligence  which  contributed  to  the  injury; 
that  is,  of  any  negligence  without  which  the  injury  would   not 
have  happened. 

3d.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff's 
wagon  was  fast  upon  the  railroad  track,  so  that  his  horses  were 
unable  to  remove  it  therefrom,  and  that  he,  knowing  this  fact, 
and  that  the  defendant's  train  was  approaching  took  no  pains  to 
notify  defendant's  servants  that  his  wagon  was  fast  until  it  was 
too  late  to  avoid  collision,  then  he  was  guilty  of  negligence  which 
contributed  to  produce  the  injury,  and  cannot  recover  therefor. 

7th.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
had  so  overloaded  his  wagon  as  to  render  it  impossible  for  his 
horses  to  draw  it  across  the  railroad  track,  and  that  but  for  this 
the  accident  would  not  have  occurred,  then  this  is  such  negli- 
gence on  his  part  as  will  prevent  a  recovery  for  the  damage  done 
by  the  collision. 

8th.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
failed  to  use  his  utmost  efforts  to  extricate  his  wagon  from  its 
dangerous  position  upon  defendant's  railroad  track,  and  that  he 
gave  no  notice  by  signal  or  otherwise  to  those  in  charge  of  the 
approaching  train  of  his  inability  to  move  his  wagon  until  it  was 
too  late  to  avoid  collision,  and  that  but  for  this  failure  to  give 
notice  to  the  defendant's  servants  the  accident  might  have  been 
avoided,  then  he  w^as  guilty  of  negligence  which  contributed 
ditectly  to  the  production  of  the  injury,  and  cannot  recover 
damages. 

The  counsel  for  the  appellant  urges,  in  reference  to  the  first 
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instruction,  that  although  this  court  has  often  decided  that  a 
slight  degree  of  negligence  on  the  part  of  the  plaintiff  will  not 
bar  a  recovery,  if  the  negligence  of  the  defendant,  in  compari- 
son, was  gross;  jet  the  court  has  never  decided  that  the  plaintiff 
can  recover  when  guilty  of  negligence  that  contributed  to  the 
injury. 

In  the  phrase '' negligence  that  contributed  to  the  injury," 

the  counsel  has  adopted  the  formula  of  the  early  English 
[■^376]  cases  upon  this  subject,  but  it  is  an  expression  which  may 

often  be  truthfully  applied  where  the  negligence  has  been 
of  the  slightest  possible  character.  Such  is  the  intimate  relation 
between  events  in  the  sequence  of  human  affairs  that  in  many 
cases  it  may  strictly  be  said  of  any  act  of  the  .injured  party,  per- 
formed prior  to  the  injury,  and  in  connection  with  it,  that  it 
contributed  to  produce  it,  and  we  are  by  no  means  prepared  to 
say  that,  even  when  the  act  which  has  thus  contributed  to  the 
result  is  negligence,  it  shall  discharge  the  defendant,  if  the  neg- 
ligence is  slight  in  comparison  with  that  of  the  defendant.  For 
example,  it  is  more  prudent  to  remain  in  a  sitting  posture  in  a 
raiway  carriage.  Yet  if  a  passenger,  weary  with  hours  of  travel, 
leaves  his  seat  and  move  up  and  down  the  car,  and  while  thus 
moving  is  thrown  by  a  collision  violently  to  the  floor  and  injured, 
while  all  other  persons  seated  in  the  same  car  remain  unhurt,  it 
may  be  truthfully  said  that  the  fact  that  the  passenger  was  stand- 
ing undoubtedly  contributed  to  the  injury,  and  to  have  been  thus 
standing  was  undoubtedly  a  very  slight  degree  of  negligence, 
inasmuch  as  it  added  to  the  possible  perils  of  railway  travel,  and 
was  not  absolutely  necessary.  Yet  would  any  court,  in  our  day, 
hold  that  this  passenger  would  have  no  recourse  against  the  com- 
pany if  the  collision  had  been  caused  by  gross  carelessness  on  the 
part  of  the  persons  having  the  train  in  charge?  On  the  contrary, 
the  courts  would  say  that  the  passenger  had  a  right  to  presume, 
and  to  act  upon  the  presumption,  that  the  train  would  be  man- 
aged with  at  least  ordinary  care,  and  hence  to  make  such  change 
of  his  position  as  might  add  to  his  comfort,  provided  he  did  not 
thereby  add  to  those  risks  against  w^hich  ordinary  care  on  the 
part  of  the  officers  of  the  company  would  not  protect  him.  We 
observe  that  several  of  the  courts  of  this  country,  besides  the 
Supreme  Court  of  this  State,  have  modified  the  early  English  rule 
in  regard  to  the  proof  of  negligence  on  the  part  of  the  plaintiff  in 
actions  of  this  character,  and  this  modification  necessarily  results 

from  the  changed  condition  of  affairs  to  which  these  rules 
[*377]  are  now  applied.     When  we  consider  the  irresistible  power 

of  a  railway  train,  the  speed  with  which  it  moves,  the  fact 
that  it  is  certain  to  crush  whatever  stands  in  its  way,  and  the 
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number  of  human  lives  dependent  upon  the  care  with  which  it 
is  managed,  we  should  be  wanting  in  our  duties  to  the  public  if 
we  did  not  so  apply  the  rules  of  law  as  to  give  the  greatest  pos- 
sible security  to  the  persons  and  property  which  constantly  depend 
upon  such  care  for  their  safety.  While  we  fully  recognize  our 
obligation  to  protect  these  corporations  against  the  injustice 
which  the  ill-will  of  juries  may  sometimes  commit,  we  should 
not  forget,  on  the  other  hand,  that  they  have  been  clothed  by  the 
Legislature  with  special  privileges,  that  they  wield  vast  wealth, 
that  they,  and  they  ^nlv,  can  control  the  conduct  of  their 
employees,  and  that  Aimost  the  whole  community,  in  its  nearest 
and  dearest  interests,  is  dependent  upon  their  management. 
That  this  management  should  be  marked  by  great  care  and 
^..rudence  is  not  requiring  too  much 

Tlie  3d,  7th  and  8th  instructions  fv^ere  properly  refused,  because 
they  tell  the  jury  that  if  the  plaintiff  had  failed  in  his  duty  in 
certain  particulars,  they  were  to  find  for  the  defendant,  without 
'^ference  to  the  question  as  to  whether  the  defendant  bad  l)een 
,^ailty  of  a  gross  degree  of  negligence  wliich  caused  the  accident. 
Althongh  the  circumstances,  hypothetically  put  in  these  different 
instructions,  would  have  been  negligence,  yet  if  the  defendant 
had  been  chargeable  with  a  far  greater  degree  of  negligence,  and 
thereby  caused  the  injury,  he  would,  under  the  former  decisions 
of  this  court,  have  been  liable. 

The  modifications  of  the  2d  and  5th  instructions  were  proper, 
for  the  same  reasons  that  the  instructions  just  referred  to  were 
properly  refused.  The  modifications  simply  brought  the  instruc- 
tions into  accordance  with  the  decisions  of  this  court,  as  to  gross 
negligence,  and  we  do  not  agree  with  the  counsel  for  the  appel- 
lant tliat  there  was  nothing  in  the  evidence  to  which  the  modifi- 
cations could  apply. 

The  4th  instruction,  to  the  modification  of  which  the  appellant 
objects,  was  as  follows: 

4th.  If  the  jury  believe,  from  the  evidence,  that  the  [^378] 
defendant's  servants  were  running  its  train  according  to 
law,  and  that  as  soon  as  they  became  aware  that  the  plaintiff 
was  unable  to  remove  his  wagon  from  the  track  they  took  the 
proper  precautions  to  prevent  collision,  and  that  notwithstanding 
this  precaution  the  collision  occurred  which  injured  the  plain- 
tifl*'s  wagon,  then  the  defendants  were  guilty  of  no  negligence 
which  entitled  the  plaintiff  to  recover  damages  of  the  defendants. 

This  was  modified  by  inserting  after  the  words  "  collision 
occurred ''  the  words  "  without  any  fault  on  the  part  of  the 
defendants. 

The  instruction  as  drawn  was  obviously  improper,  as  it  assumed 
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that  the  defendant's  servants  were  not  bound  to  diligence  and 
caution,  until  after  they  became  aware  that  the  wagon  was  stalled. 
As  soon  as  the  wagon  was  discovered  stationary  upon  the  track, 
at  a  distance  which  would  be  passed  over  in  about  one  minute 
they  should  have  used  all  the  means  in  their  power  to  prevent 
the  imminent  collision,  whether  they  knew  it  to  be  stalled  or  not. 
The  instruction,  as  modified,  simply  told  the  jury  tliat  if  the 
collision  occurred  without  any  fault  on  the  part  of  the  defendant, 
the  plaintiff  could  not  recover.  This  was  a  simple  truism,  and 
equally  true  whether  the  plaintiff  was  guilty  of  much  or  little 
negligence,  or'  none  at  all.  In  the  modifications  of  the  2d  and 
5th  instructions,  the  jury  were  told  that  if  the  plaintiff  was  guilty 
of  any,  even  slight  negligence,  the  defendant  would  not  be  respon- 
sible unless  guilty  of  negligence  which  would  be  gross  as  com- 
pared with  that  of  the  plaintiff.  The  fourth  instruction,  therefore, 
as  given,  could  not  have  misled  the  jury,  and  was  true  as  a  legal 
proposition. 

The  instruction  as  to  the  measure  of  damages,  was  given  by 
the  court,  as  asked  by  the  appellant's  counsel,  and  the  verdict, 
after  the  entry  of  the  remittitur,  although  rather  large,  cannot  b** 
said  to  be  unsupported  by  testimony. 

Judgment  affirmed. 


[*379]  Thomas  JNTewlan 

V. 

Frederick  Shafer. 

1.  Contracts — '^tlint  constitutes  a  valid  ■promise.  The  payee  of  an  order, 
payable  in  liquors,  presented  it  to  the  drawee  and  obtained  the  liquors  upon 
it,  but  becoming  dissatisfied  with  the  quality  of  the  liquors  he  returned  them 
to  the  drawee.  The  drawer  then  told  the  payee  if  he  would  get  the  order  back 
from  the  drawee  he  would  pay  him  the  money  upon  it.  The  payee  obtained 
the  order  from  the  drawee,  and  the  drawer  then  refused  to  pay.  Held,  the 
obtaining  of  the  order,  and  the  release  of  the  drawee,  formed  a  sufficient, 
consideration  to  support  the  promise  of  the  drawer,  and  render  him  liable 
upon  it. 

2.  Interest — when  recoveraUe  for  delay  in  payment.  The  promise,  in  the 
case  mentioned,  was  made  in  September,  1861,  suit  was  instituted  upon  it  in 
October  following,  and  judgment  rendered  against  the  promisor  28th  Deccm. 
■ber,  1864.  It  was  held  the  delay  in  payment  was  such  as  warranted  the 
allowance  of  interest  on  the  claim. 

Appeal  from  the  Court  of  Common  Pleas  of  the  City  of 
Aurora;  the  Hon.  Eichard  G.  Montony,  Judge,  presiding. 

In  the  year  1861  Thomas  J^ewlan  gave  to  Frederick  Shafer  an 
order  on  H.  Buchanan  &  Co.,  of  Chicago,  for  the  sum  of  $100^ 
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payable  in  liquors,  for  which  order  Shafer  gave  ITewlan  a  horse, 
and  his  note  for  $20.  Shortly  thereafter,  Shafer  presented  the 
order  to  Bnchanan  &  Co.,  who  accepted  it,  and  delivered  the 
liquors  upon  it  to  Shafer,  who  soon  became  dissatisfied  with  their 
quality,  and  returned  them  to  Bnchanan  &  Co.  Afterwards, 
jNewlan  told  Shafer  that  if  he  would  get  the  order  back  from 
Buchanan  &  Co.  he  would  pay  him  the  money  upon  it.  Shafer 
obtained  the  order,  and  upon  presenting  it  to  Newlan  he  refused 
to  pay  it.  Shafer  thereupon  brought  an  action  of  assumpsit  in 
the  court  below  against  N'ewlan,  to  recover  upon  his  promise  to 
pay  the  order.  A  trial  resulted  in  a  judgment  in  favor  of 
the  plaintiff  for  $119,  the  court  allowing  interest  upon  the  ["^380] 
claim  on  account  of  the  delay  in  its  payment.  That  delay 
is  shown  by  the  following  dates:  the  order  was  given  22d  August, 
1861;  the  promise  to  pay  it  was  made  in  September  following; 
this  suit  was  instituted  10th  of  October,  1861,  and  on  the  25th 
of  the  same  month  the  defendant  pleaded  the  general  issue.  On 
the  20th  June,  1863,  tlie  plaintiff  amended  his  declaration,  and 
on  the  1st  of  September  following  the  defendant  again  tiled  the 
plea  of  the  general  issue,  and  also  a  plea  of  want  of  consideration. 
On  the  2d  of  June,  1864,  the  plaintiff  filed  his  replication,  and 
on  the  30th  of  the  same  month  the  parties,  by  agreement,  sub- 
mitted the  cause  to  the  court  for  trial,  when,  after  a  part  of  the 
evidence  was  heard,  the  parties  agreed  that  the  trial  should  be 
concluded  in  vacation,  and  judgment  to  be  entered  by  the  1st  of 
August,  as  of  the  preceding  term.  On  the  18th  of  October,  1864, 
the  defendant  moved  to  set  aside  that  order  of  trial.  On  the 
28th  day  of  December  following  the  court  rendered  the  judgment 
for  the  plaintiff. 

The  defendant  brings  the  case  to   this  court  by  appeal,  and 
insists 

I.  The  court  erred   in   rendering   a  judgment   against    the 
appellant  on  the  evidence. 

II.  The  court  erred   in   allowing  interest  on  the  plaintiff's 
claim. 

Messrs.  Wagner  and  Canfield,  for  the  appellant. 

Mr.  Charles  J.  Metzxer,  for  the  appellee. 

Mr.  Cf[~ef  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  app€ars  that  appellant  gave  to  appellee  an  order  on  one 
Buchana:n,  a  liquor  dealer  in  Chicago,  for  one  hundred  dollars' 
worth  of  liquors.  That  appellee  gave  for  the  order  a  horse 
and  his  note  for  twenty  dollars,  which  seems  to  have  been 
transferred  and  subsequently  paid.  Appellee  presented  the. 
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[■^381]  order  and  obtained  liquors,  but  being  dissatisfied  with 
their  quality,  and  regarding  them  worthless,  he  returned 
them  to  Buchanan,  who  returned  the  order  to  appellee,  who 
offered  to  return  it  to  appellant,  but  he  refused  to  receive  it  or 
restore  the  property  and  money  to  appellee.  He  claims  that  in 
procuring  the  return  of  the  order  from  Buchanan,  he  acted  under 
the  direction  of  appellant,  who  promised,  if  appellee  would  pro- 
cure its  return,  he  would  pay  the  money  to  appellee.  And  we 
think  the  evidence  warrants  the  conclusion  that  such  a  promise 
was  made. 

Johnson  testified  that  appellant  said  to  him,  whilst  he  was  in 
charge  of  appellee's  business,  if  he  would  obtain  the  return  of  the 
order,  he  would  make  it  all  right.  And  that  he  communicated 
the  proposition  to  appellee  before  it  was  returned  to  liirn  by 
Buchanan.  Munson  testified  that  appellant  told  appellee  tliat 
"  if  he  would  get  the  order  back  he  would  put  them  through." 
This  witness  also  testified  that  appellant  stated  to  appelle,  after 
the  liquors  had  been  returned  to  Chicago,  that  if  appellee  would 
get  the  order  back  he  would  make  them  do  what  was  right. 
Stowell  testified  that  appellee  said  to  appellant,  "you  said  if  I 
would  get  the  order  back  you  would  make  it  all  right.  Then  I 
went  into  Chicago  and  got  the  order  back  and  you  would  not 
take  it,  and  now  you  won't  give  me  the  horse  or  pay  me  for  the 
order."  Which  was  not  denied  by  appellant.  This  evidence, 
when  all  considered  together,  is  abundantly  sufiicient  to  justify 
the  finding  of  the  court  below. 

It  may  be,  and  no  doubt  is,  true,  that  appellant  was  not  bound 
to  take  the  order  back  on  appellee's  failing  to  get  such  liquors 
as  he  desired,  as  there  was  no  protest  or  refusal  to  pay  by 
Buchanan.  That  was  a  matter  between  appellee  and  Buchanan. 
If  the  latter  imposed  upon  the  former  he  had  his  remedy  against 
Buchanan;  but  appellant  by  inducing  appellee  to  procure  a 
return  of  the  order,  rendered  himself  liable  to  pay  it,  according 
to  his  promise.  The  obtaining  of  the  order,  and  the  release  of 
Buchanan,  clearly  formed  a  consideration  to  support  the  promise, 

and  render  appellant  liable. 
[^382]      There  was  such  a  delay  in  the  payment  of  the  money 
as  warranted  the  court  below  in  allowing  interest  on  the 
claim.     We  perceive  no  error  in  the  record,  and  the  judgment 
of  the  court  below  must  therefore  be  afiirmed. 

Judgment  affirmed, 
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Conrad  Schnell  et  al. 

V. 

The  City  of  Chicago. 

1.  Administrators — of  the  terms  of  court  at  which  they  may  he  appointed. 
The  Probate  Courts,  under  the  act  in  force  in  August,  1849,  were  always  open 
for  the  purpose  of  granting  letters  of  administration. 

2.  Same — of  appointments  at  special  terms — and  herein,  of  questioning  the 
action  had  at  a.  special  term.  But  if  it  were  otherwise,  and  letters  of  admin- 
istration should  be  granted  at  a  special  term  of  the  Probate  Court,  in  a 
collateral  proceeding,  it  would  be  presumed  the  "extraordinary  circum- 
stances "  existed  as  required  in  the  8tli  section  of  the  chapter  in  Rev.  Statutes, 
entitled  "  Probate  Court,"  to  authorize  a  special  term  to  be  held,  and  that  the 
court  had  before  it  the  facts  in  that  regard  which  were  essential  to  its  proper 
action. 

3.  Same — to  whom  administration  may  he  granted  and  when.  It  seems  that 
under  the  55th  section  of  the  chapter  of  "Wills,"  where  a  party  dying  intes- 
tate was  a  resident  of  this  State,  and  left  a  widow,  next  of  kin,  or  creditors, 
the  Probate  Courts  cannot  properly  grant  letters  of  administration  to  a 
stranger  to  the  estate,  as  one  who  is  neither  the  widow,  next  of  kin,  nor  a 
creditor,  until  after  the  lapse  of  seventy-five  days  from  the  death  of  the 
intestate. 

4.  The  statute  seems  to  require  a  delay  of  sixty  days  after  the  death  of 
the  intestate,  within  which  the  widow  or  next  of  kin  may  administer,  before 
a  creditor  can  apply  for  letters;  and  if  no  creditor  applies  within  fifteen  days 
after  the  sixty  days,  making  sevenly-five  days  from  the  death,  then  the  Judgt 
of  Probate  may  appoint  any  person  he  thinks  best  qualified  to  manage  the 
estate. 

5.  This  power  in  the  court,  after  the  lapse  of  the  seventy-five  days,  to 
appoint  anyone  he  thinks  best  qualified,  includes  the  power  to  appoint  the 
public  administrator. 

6.  Same — in  what  proceeding  an  improper  appointment  can  he  ques-  [*383] 
tioned.  Should  letters  of  administration  be  granted  to  the  public  admin- 
istrator before  the  expiration  of  the  time  within  which  others  have  the  prior 
right  to  administer,  and  the  record  of  the  appointment  shows  that  fact,  but 
fails  to  show  there  was  no  widow,  next  of  kin  or  creditor  entitled  to  the 
administration,  or  that  they  had  refused  to  administer,  in  a  direct  proceed- 
ing by  appeal  or  writ  of  error  from  proceedings  by  the  administrator  so 
appointed,  for  the  sale  of  lands  of  the  estate,  they  would  undoubtedly  be 
held  irregular  and  be  set  aside. 

7.  But  in  a  collateral  proceeding,  involving  the  title  to  lands  sold  under 
such  proceedings,  the  irregularity  in  the  appointment  of  the  administrator 
could  not  avail,  but  it  would  be  presumed  the  Probate  Judge  granting  the 
letters  had  the  facts  before  him  to  justify  his  action. 

8.  Former  decisions.  It  was  perhaps  going  too  far  in  the  case  of  the 
Unknown  heirs  of  Langworthy  v.  Baker,  28  111.  488,  to  say  that  in  consequence 
of  such  irregularities  the  entire  proceedings  by  the  administrator  for  the  sale 
of  lands  were  void,  for  it  was  sufficient  to  say  in  that  case,  it  being  a  direct 
proceeding  to  reverse  the  action  of  the  county  court,  that  it  was  not  in  con- 
formity with  the  statute. 

9.  Administrator's  sale  of  land — misdescription  of  the  ^;rem^ses.  The 
petition  of  an  administrator  for  an  order  to  sell  land,  described  the  premises 
correctly,  as  certain  lots  in  section  thirty-three.  The  lots  were  described  in 
the  abstract  from  the  county  court  attached  to  the  petition,  and  in  the  inven 
tory  from  which  the  abstract  is,  bylaw, to  be  taken,  as  being  in  section  twenty 
three.    And  the  order  of  sale  directed  the  land  in  the  petition  to  be  sold 
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namely,  lots,  etc.,  in  section  twenty-three.  The  notice  of  the  sale,  and  the  deed 
made  to  the  purchaser  described  the  land  correctly.  Held,  in  a  collateral  pro- 
ceeding involving  the  title,  that  the  misdescription  of  the  section,  as  men- 
tioned, v^as  a  mere  clerical  error. 

10.  Same — application  must  he  made  at  the  time  specified  in  the  notice. 
Where  an  administrator  gives  notice  that  he  will,  at  a  certain  term  of  the 
court,  apply  for  an  order  to  sell  lands  of  the  estate  to  pay  debts,  the  petition 
must  be  filed  at  the  term  designated  in  the  notice.  The  presumption  is,  on 
such  notice,  aud  a  failure  to  file  the  petition  at  the  term  specified,  that  the 
application  is  abandoned. 

11.  If  the  petition  should  not  be  filed  until  a  term  subsequent  to  that 
appointed  in  the  notice,  all  proceedings  under  it  will  be  void. 

12.  If  the  administrator  files  the  petition  and  dockets  the  cause  at  the 
term  named  in  the  notice,  there  is  no  doubt  it  would  be  competent  for  the 
court  to  continue  the  cause  to  a  subsequent  term,  and  then  grant  an  order 

to  sell. 
[*384]      18.    Estoppel  in  equity.    Where  lands  of  an  estate  have  been  sold 

by  an  administrator  under  an  order  of  court  which  was  void  by  reason 
of  the  petition  not  having  been  filed  until  a  term  subsequent  to  that  appointed 
in  the  notice,  the  mere  fact  that  the  guardian  of  minor  heirs  of  the  intestate 
received  a  portion  of  the  proceeds  of  the  sale  and  applied  it  for  the  use  of  his 
wards,  will  not  work  an  equitable  estoppel  to  their  asserting  title  to  the  land, 
when  from  their  infancy  and  other  circumstances  surrounding  them  it  was 
apparent  they  could  have  had  no  knowledge  of  the  action  either  of  their 
guardian  or  of  the  administrator. 

14.  Administratok's  sales  of  land — sales  of  separate  parcels  en  masse.  At 
an  administrator's  sale  of  lots  of  ground,  it  api->eared  there  was  an  arrange- 
laent  between  the  administrator  and  a  third  party  that  two  of  the  lots  should 
'3e  sold  together,  not  separatel}'^,  and  the  latter  became  the  purchaser.  Had 
the  lots  sold  for  an  inadequate  price  the  title  of  the  purchaser  would  have 
been  defeated  on  that  ground.  But  as  they  sold  for  their  full  value  and  no 
one  was  injured  by  the  arrangement,  it  was  not  regarded. 

Appem^  from  the  Superior  Court  of  Chicago. 

The  case  is  fully  stated  in  the  opinion  of  the  court. 

Mr.  A.  W.  Arrington  and  Mr.  J.  S.  Page,  for  the  appellants. 

Messrs.  Scammon,  McCagg  and  Fuller,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery  brought  in  the  Superior  Court  of 
Chicago,  by  the  City  of  Chicago  against  the  appellants,  to 
restrain  and  perpetually  enjoin  them  from  prosecuting  an  action 
of  ejectment  they  had  commenced  in  that  court  to  recover  the 
possession  of  certain  premises  held  by  the  city  and  claimed  to 
belong  to  the  city. 

The  facts  of  the  case  are  in  substance,  as  follows:     One  Jacob 
Milliman  in  his  life-time  having  a  pre-emption  right  to  out  lots 
forty-five,  forty-six,  forty-eight  and  forty-nine,  in  the  Canal  Trus- 
tee's sub-division  of  section  thirty-three  (33),  in  town  forty  north, 
in  range  fourteen  east,  purchased  the  same  in  September, 
[*385]  1848,  for  the  sum  of  seven  hundred  and  twenty-tive  dol- 
lars, paying  one-fourth  of  the  purchase  monev  at  the  tirae 
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of  the  sale  and  executing  liis  three  notes  to  the  trustees  each  for 
the  sum  of  one  hundred  and  eighty-one  dollars  and  twenty-iive 
cents  for  the  balance,  payable  in  one,  two  and  three  years.  Milli- 
man  died  in  possession  of  the  premises  on  the  eighth  day  of 
August,  1849,  intestate,  leaving  five  children,  all  infants.  On 
the  fourteenth  of  August,  1849,  six  days  after  his  death,  Cyrus 
Bentley,  as  public  administrator  of  Cook  County,  applied  for  and 
obtained  letters  of  administration  on  the  estate. 

On  the  eighth  of  June,  1850,  the  administrator  published  a 
notice  in  a  newspaper  of  the  city,  that  he  would  apply  at  the 
regular  term  of  the  County  Court  to  be  held  on  the  first  Mon- 
day in  August,  1850,  for  an  order  for  the  sale  of  all  the  interest 
of  the  intestate  in  these  out  lots  "  in  sub-division  section  33,  40 
north,  range  14,"  for  the  purpose  of  paying  the  debts  of  the 
deceased,  "upon  a  petition  and  abstract  to  be  then  and  there 
presented  for  such  purpose,  under  the  125th  section  of  the  act 
in  relation  to  wills,  &c." 

The  abstract  presented  showed  outstanding  debts  against  the 
estate  amounting  to  two  hundred  and  twenty  dollars  and  twelve 
cents. 

In  the  inventory  of  the  real  estate  the  description  of  the  land 
is  as  follows:  "  Out  lots  45,  46,  48,  49,  in  Section  23,  township 
40,  range  14  east.  Title  consists  in  certificate  issued  by  Canal 
Trustees  to  Milliman,  that  he  had  purchased  the  same  at  $725 
and  paid  one-fourth  and  given  them  notes  for  balance,  payable  in 
one,  two  and  three  years." 

The  petition  is  in  the  usual  form — it  states,  however,  that  the 
debts  against  the  estate  amount  to  two  hundred  and  fifty-six  dol- 
lars and  sixty-eight  and  three-quarters  cents.  The  decree  of  the 
court  ordering  a  sale  of  the  whole  of  this  property,  is  in  proper 
form  and  conforms  to  the  petition,  except  that  in  the  decree,  the 
out  lots  are  described  as  in  section  twenty-three  (23)  instead  of 
thirty-three  (33),  their  true  location.  The  last  clause  of  the 
decree  is  as  follows:  "And  it  is  further  ordered  that  the  above 
proceedings  which  were  had  and  ordered  by  the  court  at 
the  last  September  term,  but  which  were  omitted  to  be  [*386] 
then  entered,  be  now  entered  nunc  pro  tune  as  and  for 
said  September  term,  to-wit:  of  the  date  of  October  5tli,  one  of 
the  days  of  said  term,  and  to  have  the  same  force  and  efiect  as  if 
then  entered." 

Notice  of  the  sale  was  duly  published,  wherein  it  is  stated  that 
the  interest  of  the  deceased  in  these  out  lots  will  be  sold,  "  said 
interest  consisting  of  a  canal  certificate,  on  which  there  remain 
to  be  paid,  on  the  6th  day  of  September,  1851,  one  hundred  and 
eighty-one  dollars  and  twenty-five  cents." 
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Lots  48  and  49  were  sold  together,  and  bid  off  by  the  City  of 
Chicago,  at  two  thousand  five  hundred  dollars,  all  which  has 
been  paid.  It  appears  that  lot  45  contained  about  three  acres  of 
ground — lot  J 6  about  one  acre — lot  48  two  and  37-100  acres,  and 
lot  49  ten  acres. 

There  is  evidence  going  to  show  that  the  administrator  was 
waited  on  by  an  agent  of  the  city,  who  prevailed  on  him  to  offer 
these  lots  together,  and  not  separately,  giving  an  assurance  that 
the  city  would  make  a  liberal  bid  for  them,  if  so  offered.  It  is 
also  shown  that  the  lots  sold  for  their  full  value  at  that  time. 
The  guardian  of  Milliman's  heirs,  on  the  30th  May,  1859, 
received  a  deed  from  the  Canal  Trustees,  of  these  four  lots, 
executed  to  the  heirs,  and  it  appears  the  administrator  paid  the 
balance  due  upon  the  lots,  out  ot*  the  proceeds  of  this  sale  to  the 
city,  and  the  notes  Milliman  had  given  for  the  deferred  pay- 
ments, were  handed  to  the  guardian  by  the  administrator. 

It  is  in  proof  the  heirs  were  so  young  at  the  time  of  the  sale 
to  the  city  and  for  some  years  thereafter,  as  not  to  be  presumed 
to  have  any  knowledge  of  matters  of  this  kind — that  they 
were  separated,  living  in  different  families,  and  their  education 
neglected. 

The  city  bought  the  lots  for  cemetery  purposes,  and  fenced 
them  in  1852.  Catharine,  the  oldest,  knew  of  the  sale  in  1854, 
and  Caroline  in  1860,  and  Henry  about  the  same  time.  There 
is  no  evidence  that  David,  the  youngest,  had  any  knowl- 
[*387]  edge  of  the  proceedings,  or  of  matters  growing  out  of 
them.  The  proceeds  of  the  sale  paid  by  the  city,  were 
appropriated  to  taking  up  the  notes  due  for  the  lots,  and  the 
remainder  was  paid  over  to  the  guardian  of  the  children,  who 
appropriated  it  to  their  use.  The  city  executed  a  deed  without 
any  consideration,  in  January,  1853,  for  two  burial  lots,  part  of 
these  premises,  to  the  heirs,  being  the  lots  on  which  their  father 
and  mother  were  buried. 

The  city  has  divided  this  land  into  a  large  number  of  burial 
lots  and  sold  them  to  different  parties. 

The  bill  prays  that  the  appellants  "  release,  convey  and  con- 
firm "  to  appellees,  out  lots  48  and  49,  and  for  general  relief, 
and  for  an  injunction  to  stay  proceedings  in  the  ejectment  suit. 
All  which  the  court  decreed. 

The  case  is  brought  here  by  writ  of  error,  and  it  is  assigned 
for  error. 

1st.  That  the  findings  of  the  court  are  not  warranted  by  tlie 
evidence. 

2d      That  the  bill  should  have  been  dismissed.   . 
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3d.  The  decree  should  have  been  in  favor  of  the  defendants 
below,  or  of  one  or  more  of  them. 

On  this  assignment  of  errors,  many  points  are  made,  the  most 
impoi'tant  of  which  we  will  notice. 

It  is  urged  by  appellants  that  all  the  proceedings  in  reference 
to  the  administration  on  this  estate,  and  the  sale  of  the  premises, 
wei'e  void,  because 

1st.  Bentley  was  never  the  legal  administrator,  he  having 
been  appointed  at  a  special  term  of  the  County  Court — that  the 
statute  requires  the  terms  to  be  held  at  the  regular  time  fixed  by 
law  and  "at  such  other  times  as  extraordinary  circumstances 
may  require,"  and  the  record  does  not  show  that  any  emergency 
had  occurred  authorizing  it  to  call  a  special  term. 

2d.  That  Bentley  was  neither  a  relative  nor  creditor,  and  the 
court  had  no  power  to  appoint  him  until  sixty  days-  after  the 
death  of  the  intestate. 

3d.  That  the  intestate  was  an  inhabitant  of  this  State,  and 
the  application  for  the  appointment  of  the  public  admin- 
istrator was  not  made  by  the  party  interested  therein,  but  ["^388] 
by  the  public  administrator  himself;  and  it  no  where  ap- 
pears there  was  no  relative  or  creditors  w^ithin  the  State,  to  whom 
administration  might  have  been  committed,  but  the  contrary 
does  appear;  and,  ther^ore,  the  whole  proceedings  were  void  for 
want  of  jurisdiction. 

In  support  of  this  position  the  case  of  the  Unknovju  heirs  of 
Langworthy  v.  Baker ^  Adrri^r.^  23  111.  484,  is  referred  to.  That 
was  a  proceeding  by  writ  of  error  to  the  County  Court,  and  this 
court  held  that  the  facts  not  affirmatively  appearing  which  gave 
the  court  power  to  act,  tlie  appointment  of  the  administrator  was 
a  void  act,  and  consequently  the  order  of  sale  and  the  sale  mado 
by  him  of  the  land  were  also  void. 

It  has  been  suggested  that  the  court  went  too  far  in  that  case- 
further  than  the  facts  of  the  case  warranted.    That  as  the  County 
Court  had  complete  jurisdiction  of  the  subject  matter,  it  sliould 
have  been  intended  tliose  facts  existed,  which  properly  called  into 
action  the  power  of  the  court. 

If  that  decision  is  to  be  so  modified,  then  these  objections, 
being  made  in  a  collateral  proceeding,  cannot  avail,  for  the  court 
in  such  a  proceeding  are  bound  to  presume  the  County  Court  had 
before  it  the  facts  justifying,  the  appointment  of  the  public  admin- 
istrator, as  the  administrator  on  this  estate.  It,  perhaps,  was 
going  too  far  in  the  case  cited  from  23d  111.,  to  say  the  entire 
proceeding  were  void,  for  it  was  sufficient  to  say  in  the  case,  it 
being  a  direct  proceeding  to  reverse  the  action  of  the  County 
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Court,  that  the  action  of  that  court  was  not  in  coriforinity  with 
the  statute.  This  would  have  been  sufficient  to  justify  tlie  court 
in  the  conclusion  to  which  it  arrived  on  the  merits  of  the  whole 
case.  Here,  in  this  proceeding,  the  courts  must  intend,  an  occa- 
sion had  arisen  or  extraordinary  circumstances  required  the 
appointment  or  this  administrator.  But  we  believe  it  has  always 
been  understood  that  the  Probate  Court,  under  the  act  in  force 
when  these  letters  were  granted,  was  always  open  for  sncli  pur- 
pose, and  no  extraordinary  circumstances  need  be  shown. 
P389]  Great  injury  might  result  is  it  were  not  so.  Such,  we 
understand,  was  always  the  practice  under  that  law.  The 
statute  referred  to  under  the  second  head  of  objection,  that  the 
court  had  no  power  to  appoint  an  administrator- until  sixty  days 
after  the  death  of  the  intestate,  is  the  fifty-sixth  section.  That  sec- 
tion provides  that  the  widow  shall  have  preference  in  the  adminis- 
tration, but  if  no  widow  or  other  relative  of  the  intestate  shall  apply- 
within  sixty  days  from  the  death  of  such  intestate,  the  court  of 
probate  may  grant  administration  to  any  creditor  who  shall  apply 
for  the  same;  and  in  case  no  such  application  be  made  by  any 
creditor  or  creditors  within  fifteen  days  next  ensuing  the  lapse 
of  the  said  term  of  sixty  days,  administration  may  be  granted  to 
any  person  the  judge  of  probate  may  think  will  best  manage  the 
the  estate — but  in  cases  where  the  intestate  was  a  non-resident, 
or  without  a  widow,  next  of  kin,  or  creditor  in  this  State,  but 
having  property  within  the  State,  administration  shall  be  granted 
to  the  public  administrator,  and  to  no  other  person.  Scates' 
Comp.,  Sec.  55,  page  1190. 

Here  the  intestate  was  a  resident,  and  the  statute  seems  to 
require  a  delay  of  sixty  days  after  the  refusal  of  the  widow  or 
next  of  kin  to  administer  before  a  creditor  can  apply  for  letters, 
and  if  no  creditor  applies  within  fifteen  days  after  the  sixty  days, 
making  seventy-five  days  from  the  deatli,  then  the  judge  of  pro- 
bate can  appoint  any  person,  and  this  term  would  include  the 
public  administrator,  he  might  think  best  qualified  to  manage 
the  estate. 

Now  if  it  was  error  to  make  this  appointment  before  seventy- 
five  days  had  elapsed,  can  it  be  taken  advantage  of  in  this  coUat- 
lateral  proceeding? 

Does  the  record  show  facts  necessary  to  give  the  Probate  Coui-t 
power  to  act  in  this  case?  The  application  by  Bentley  for  letters 
of  administration  was  made  on  the  14th  of  August,  1849,  and 
the  record  of  the  appointment  recites  the  fact  that  the  intestate 
died  six  dayis  prior  thereto,  to-wit:  on  the  eighth  day  of  August, 
1849,  and  fails  to  show  there  was  no  widow,  next  of  kin, 
[*390]or  creditor  entitled   to  the  administration,  or  that  they 
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had  refused  to  administer.  The  question  arises,  must  not  this 
court,  in  this  proceeding,  presume  the  Probate  Court  was  satis- 
fied on  those  facts?  Maj  not  the  Probate  Judge  have  received 
proof  thereof  before  he  acted?  As  there  is  no  law  requiring  him 
to  preserve  such  proof  in  the  record,  must  we  not  presume  such 
proof  was  received  and  on  w^hich  the  judge  acted?  He  had  cog- 
nizance of  the  subject — his  jurisdiction  over  it  was  complete,  and 
if  he  erred  in  carrying  it  out,  such  error  cannot  be  urged  in  this 
collateral  proceeding  to  upset  them  all.  There  is  not,  probably, 
in  the  records  of  all  these  probate  justices,  a  case  to  be  found 
wherein  the  record  will  show  such  proof  w^as  received  before 
letters  were  granted  to  a  person  not  entitled  to  them,  except  in 
certain  contingencies.  Those  records  will  not  show  the  happen- 
ing of  those  contingencies,  and  the  result  would  be,  if  this  objec- 
tion is  sustained,  that  nearly  all  the  sales  by  administrators  so 
appointed  throughout  the  State,  would  be  rendered  void,  to  the 
great  loss  and  injury  of  thousands  who  have  paid  in  good  faith 
full  value  for  the  property  so  sold  and  purchased.  On  an  appeal 
or  writ  of  error  from  such  proceedings  this  court  w^ould  undoubt- 
edly hold  them  irregular,  and  set  them  aside. 

It  is  contended  further  that  the  sale  is  void,  for  the  reason  that 
the  lots  described  in  the  abstract  from,  the  County  Court,  and 
attached  to  the  petition,  are  dcscrib^xl  a.s  ''  out  lots  15, 16, 18,  19, 
in  Section  23,"  instead  of  Section  33,  which  is  the  land  in  con- 
troversy. That  the  inventory  of  the  I'eal  estate  of  the  intestate, 
from  wdiich  this  abstract  is,  by  law,  to  be  taken,  also  describes  it 
as  Section  23,  and  so  does  the  order  of  sale  itself;  hence,  it 
follows,  there  was  no  order  of  sale  for  the  land  in  controversy. 

The  petition  describes  the  land  con-ectly,  as  in  Section  33, 
and  the  order  of  sale  directs  that  the  land  in  the  petition  be  sold, 
namely,  lots  15,  16,  18  and  19,  in  Section  23.  The  notice  of  the 
sale  contained  a  true  description  of  the  location  of  the  lots,  and 
so  does  the  deed  from  the  administrator  to  the  appellee. 

If  the  intestate  w^as  shown  to  have  possessed  lands  in  [*391] 
section  23,  or  if  it  had  been  show^i  that  section  23  had  been 
subdivided  into  out  lots,  numbered  as  these  are  numbered,  there 
might  be  some  ground  for  the  objection.  But  nothing  of  the 
kind  is  shown,  and  this  misdescription  of  the  section  in  the 
inventory  and  order  of  sale,  must  be  held  to  be  a  mere  clerical 
error,  not  affecting  the  validity  of  the  sale,  since  it  is  clear  the 
proper  lots  prayed  to  be  sold  were  sold,  and  were  the  lots 
intended  to  be  sold.  The  description  is  as  particular  in  the 
petition  as  in  the  inventory  and  order  of  sale,  and  the  lands 
described  iii  the  petition  w^ere  the  lands  ordered  to  be  sold. 

It  is  further  objected,  that  the  notice  of  the  intended  applies 
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tion  for  leave  to  sell  these  lots,  was  published  June  8,  1850,  and 
that  the  petition  would  be  presented  for  an  order  to  sell,  "  at  the 
regular  term  of  the  County  Court  to  be  held  on  the  first  Mondaj 
of  August,  1850." 

The  records  show  no  presentation  of  any  petition  at  this  terra, 
nor  any  proceeding  in  relation  thereto,  until  the  sixth  day  of 
October,  1850,  being  the  last  day  of  the  September  term.  On 
this  sixth  of  October,  being  of  the  September  term,  the  petition 
was  presented  and  tiled,  and  the  order  of  sale  granted.  This 
order  was  not  entered  in  tact,  until  the  26th  of  November,  the 
day  before  the  sale,  when  it  purports  to  be  entered  nunc  pro 
i/iinc  as  of  October  sixth. 

In  answer  to  this  objection,  it  is  said  by  appellee  that  the 
administrator  did  appear  at  the  August  term  in  accordance  with 
his  notice,  and  make  the  application  for  leave  to  sell  the  lots, 
and  the  matter  was  laid  over  to  the  next  term.  That  the  admin- 
istrator so  swears,  and  that  his  testimony  is  not  controverted. 

This  question  is  to  be  determined  not  by  oral  testimony  but 
by  the  record.  But  as  to  the  oral  proof  by  the  administrator, 
he  does  not  swear  that  he  presented  his  petition,  or  tiled  it  at  or 
before  the  August  term  and  for  that  term.  He  merely  says  he 
appeared  with  his  petition,  and  the  matter  was  laid  over  until 
the  next  term,  no  one  appearing  to  respond  to  the  petition. 
[*392]  Having  the  petition  in  his  pocket,  and  not  presenting  it 
and  having  it  tiled  at  that  term,  was  not  a  compliance  with 
the  statute.  Who  laid  the  matter  over  is  not  stated.  Not  the 
court,  certainly,  for,  no  petition  being  before  it,  the  court  had 
nothing  to  act  upon.  The  fact  that  no  parties  appeared  to 
respond  to  it  was  unimportant,  as  in  such  cases  there  is,  very 
rarely,  any  appearance  of  the  opposite  party.  But  the  adminis- 
trator himself  proves  that  the  petition  was  not  tiled  at  the 
August  term,  for  he  says,  at  the  next  term  he  thinks  it  was,  he 
again  appeared  with  his  petition,  and  the  same  was  tiled,  and  an 
order  of  the  court  was  entered,  granting  the  application.  Of 
course,  if  the  petition  was  tiled  at  the  next  term,  which  was  the 
September  term,  it  could  not  have  been  tiled  at  the  August  term, 
unless  withdrawn  by  leave  of  the  court,  and  of  this  there  is  no 
evidence.  The  record  sustains  this  testimony  of  the  adminis- 
trator, and  showing,  as  it  does,  that  the  petition  was  not  tiled 
until  the  September  term,  it  never  came  under  the  notice  of  the 
court  until  that  term. 

The  question  then  is,  was  such  presentation  of  the  petition  at 
the  September  term,  when  notice  had  been  given  it  would  be 
presented  at  the  August  term,  a  compliance  with  the  statute, 
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and  if  not  such  compliance,  does  it  not  render  the  proceedings 
void? 

This  question  has  already  been  determined  by  this  court. 
The  case  of  Turney  et  al  v.  Turney^  Adm''x,  24  111.  625,  is  in 
point. 

In  that  case,  notice  was  given  by  the  administratrix  that  she 
wonld  apply  by  petition  to  the  Circuit  Court  of  Jo  Daviess 
County,  at  the  July  term,  1847,  for  an  order  to  sell  the  real  estate 
of  the  intestate.  This  petition  was  not  filed  until  the  following 
September  term,  and  this  court  held  that  the  failure  to  file  the 
petition  at  the  term  specified  in  the  notice  and  petition,  and  to 
have  the  cause  docketed  at  the  July  term,  abated  the  proceeding, 
and  before  any  other  steps  conld  be  taken,  the  heirs  and  parties 
in  interest  should  have  been  again  brought  into  court  by 
another  notice,  as  if  none  liad  been  previously  given.  ["^393] 

We  see  no  reason  to  depart  from  this  ruling  in  this 
case.  Had  the  admmistrator  at  the  August  term  filed  the 
petition  and  docketed  tlie  cause  at  that  term,  we  have  no  doubt 
it  would  have  been  competent  for  the  court  to  have  continued 
the  cause  to  a  subsequent  term,  and  then  granted  an  order  to 
sell.  The  presumption  is  on  such  notice,  and  a  failure  to  file  the 
petition  at  the  term  specified,  that  the  application  is  abandoned. 
To  charge  the  heirs  or  parties  in  interest,  it  is  necessary  the 
notice  should  be  renewed  in  all  cases  where  the  petition  is  not 
filed  in  pursuance  of  the  notice.  See,  also,  Morford  v.  Morris, 
decided  at  this  term.     Farden  v.  Dwire,  23  111.  672. 

It  is  insisted,  however,  by  appellees,  that  the  appellants  are 
estopped  in  equity  from  recovering  the  possession  of  this 
property,  inasmuch  as  they  have  had  the  money  which  the 
administrator  received  from  the  city,  and  the  same  has  been 
applied  to  their  benefit  by  their  guardain,  and  cite  the  case  of 
Penn  and  wife  v.  Heisey^  19  IP,  295,  as  controlling  this  case. 
In  fact,  appellees  say  the  case  of  Penn  v.  Heisey^  "  runs  on  all 
fours,"  with  this  case. 

Some  of  the  facts  in  that  cast,  v^ere  similar  to  the  facts  in  this 
case,  but  the  leading  fact  there,  is  wanting  in  this  case.  In  that 
case  it  was  proved  that  the  plaintiff  (and  Penn  was  a  lawyer) 
knew  all  the  facts  respecting  the  sale  of  the  lot  by  the  guardain 
of  Mrs.  Penn,  and  the  purchase  and  conveyance  of  the  other 
land  out  of  the  proceeds,  and  which  they  had  received  and 
enjoyed,  and  which,  at  the  time  of  the  trial,  were  of  more  value 
than  the  lot  in  controversy.  Those  plaintiff's  knew  the  condition 
of  the  property,  the  various  transfers  of  it,  and  of  the  improve- 
ments made  upon  it.  The  account  of  the  guardian  on  his  set- 
tlement, was  closely  examined  and   scrutinized  by  Penn,  who 
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made  no  complaint  of  its  fairness,  nor  did  he  take  any  exceptions 
to  it,  and  the  land  conveyed  by  the  guardian  to  the  heirs,  pur- 
chased by  part  of  the  proceeds  of  the  sale  of  this  lot,  iu^d  been 
sold  by  Penn  and  wife  for  a  large  sum  of  money.  This 
p394:]  lot  also  had  passed  through  several  parties,  none  of  whom 
had  any  notice  of  any  defect  of  title,  and  the  only  defect 
alleged  was  that  the  court  had  not  formally  confirmed  the  sale 
by  the  guardian.  In  this  case  the  proof  is  abundant  that,  these 
ignorant  appellants,  then  in  their  nonage,  did  not,  and  could  not, 
from  their  position,  know^  any  thing  of  the  proceedings  of  the 
administrator  on  the  estate  of  their  father,  nor  did  their  guard- 
ian ever  have  any  settlement  of  his  trust  with  them,  by  which 
they  could  know  the  true  state  of  the  facts,  nqr  with  the  court 
appointing,  nor  was  there  any  circumstance,  caused  by  any  act 
of  these  appellants,  which,  in  our  judgment,  ought  to  oj)erate  as 
an  estoppel  against  tlieir  claim  to  recover  the  possession  of  these 
lots.  Nor  did  the  appellants  receive  tlie  money  for  which  the 
lots  sold,  as  a  large  part  thereof  was  appropriated  to  pay  for  the 
title. 

There  is  evidence  tending  very  strongly  to  show  these  lots 
were  sold  together,  by  an  arrangement  made  with  the  adminis- 
trator, by  Jones,  the  agent  of  the  city.  Had  the  lots  sold  for 
an  inadequate  price,  we  should  be  inclined  to  reverse  the  judg- 
ment on  that  ground,  but  as  they  brought  a  full  price,  and  no 
one  was  injured  thereby,  we  make  no  point  on  that. 

On  the  ground,  then,  that  the  petition  had  abated,  by  non- 
presentation  at  the  August  term,  the  order  thereon,  and  all 
subsequent  proceedings  must  be  held  to  be  void,  for  want  of 
notice.     The  decree,  therefore,  is  reversed. 

Decree  reversed. 


Douglas  Putnam,  Executor,  etc. 

V, 

Thomas  S.  Dobbins  et  al. 

1.  CoNVEYANCES^-^?«^r^?^6rs^^p  interests  in  real  estate.    Two  partners,  holding 

unequal  interests,  havino;  to  foreclose  a  mortgage  upon  real  estate  taken 
[*895]  to  indemnify  themselves   against  a  certain   securityship,   hid   in   the 

property,  and  the  land  was  ccmveyed  to  them  jointly,  without  designat- 
ing their  respective  interests.  Held,  that  each  took  a  moiety  of  the  legal 
title,  but,  in  equity,  would  hold  according  to  their  respective  interests  as 
partners. 

2.  Same — what  shall  pass  thereby.  A  conveyance  by  the  executor  of  the 
partner  holding  the  greater  interest,  under  a  power  given  by  will,  of  "  all  the 
right,  title  and  interest  which  the  testator  had  at  the  time  of  his  decease," 
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would  pass  to  the  grantor  the  legal  title  to  one-half  the  land  and  the  equitable 
title  to  the  additional  interest  held  by  the  testator. 

3.  Vendor's  lien — when  it  exists.  If  the  purchase  money  of  the  interest 
to  which  such  grantee  held  the  equitable  title  only,  remained  unpaid,  that 
interest  would  be  subject  to  the  ordinary  vendor's  lien,  while  vested  in  him  or 
in  a  purchaser  with  notice. 

4.  Should,  however,  the  holder  of  the  legal  and  equitable  title  thus 
obtained,  convey  his  entire  interest,  as  by  deed  purporting  to  convey  the 
whole  tract,  such  subsequent  purchaser,  not  having  notice  of  the  nonpayment 
of  the  purchase  money  for  the  equitable  interest,  would  hold  it  discharged  of 
the  vendor's  lien. 

5.  And  the  subsequent  purchaser  thus  holding  without  notice,  and  there- 
fore discharged  of  the  vendor's  lien,  would  afford  protection  to  his  grantee, 
even  though  the  latter  had  notice,  against  the  original  vendor's  lien  for  unpaid 
purchase  money.  An  equity  in  that  regard  could  not  be  worked  out  through 
an  intermediate  innocent  holder  against  his  grantee  with  notice. 

6.  Of  an  equitable  LiEN~/(9r  unpaid  pvrcliase  money,  as  distinguished 
from  a  technical  vendor''s  lien.  Should  the  liolder  of  the  moiety  of  the  legal 
title,  with  the  additional  equitable  title,  thus  discharged  of  tlie  technical 

-endor's  lien,  convey  an  undivided  half,  omitting  to  convey  the  additional 
interest  to  which  he  held  the  equitable  title,  and  ilie  purchaser  of  such  undi- 
vided  half  should  then  obtain  the  outstanding  legal  title  to  the  other  moiety, 
even  with  notice  that  the  last  acquired  moiety  of  the  legal  title  was  charge- 
able with  the  equitable  title  to  a  portion  of  it  in  the  hands  of  his  first  vendor, 
he  would  hold  the  entire  legal  title  not  only  discharged  of  the  original  ven- 
dor's lien  for  unpaid  purchase  money,  but  discharged  also  from  any  equitable 
claim  in  his  favor  in  reference  thereto. 

7.  Trusts — ichen  thei/  arise.  The  party  thus  holding  the  entire  iegal  title, 
having  acquired  from  his  first  vendor  only  the  moiety  of  the  legal  title,  not 
that  portion  to  which  he  held  an  equitable  title  and  which  was  embraced  in 
the  outstanding  moiety  of  the  legal  title,  might  possibly,  on  acquiring  such 
outstanding  moiety  of  the  legal  title,  no  other  equity  intervening,  be  regarded 
as  holding  the  portion  to  which  his  first  vendor  holds  an  equitable  title, 

i:i  trust  for  him,  but  certainly  not  for  the  original  vendor  who  had  [*396] 
parted  with  his  entire  interest. 

8.  Estoppel.  If  tlie  holder  of  a  moiety  of  the  legal  title,  not  knowing 
that  he  nlso  holds  an  equitable  title  to  an  additional  portion,  conveys  the 
undivided  one-half,  and  the  holder  of  the  other  moiety  of  the  legal  title,  at 
the  same  time,  conveys  to  the  same  grantee,  the  two  grantors  selling  in  con- 
cert, the  owner  of  the  equitable  title  cannot  afterwards  assert  it  against  his 
grantee. 

"Writ  of  Error  to  the  Superior  Court  of  Peoria  County;  the 
Hon.  Marion  Williamson,  Judge,  presiding. 

Douglas  Putnam,  as  executor  of  the  last  will  and  testament  of 
Levi  Whipple,  deceased,  having  sold  and  conveyed  the  interest 
of  his  testator  in  certain  real  estate,  and  a  part  of  the  purchase 
money  remaining  unpaid,  exhibited  his  bill  in  chancery  against 
Dobbins,  a  remote  grantee,  to  enforce  his  alleged  vendor's  lien. 
The  circumstances  connected  with  the  asserted  claim  of  the  com- 
plainant are  fully  developed  in  the  opinion  of  the  court.  On 
the  hearing  in  the  court  below  a  decree  was  entered,  dismissing 
the  bill.     The  complainant  thereupon  sued  out  this  writ  of  error. 

Messrs.  McCullock  and  Taggart,  for  the  plaintiif  in  error. 
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Mr.  A.  McCoy,  for  the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

Levi  Whipple  and  Edwin  Putnam,  both  deceased,  were  form- 
erly partners  in  business  in  the  State  of  Ohio,  Whipple  having 
two-thirds  interest  in  the  business,  and  Putnam  one-third. 
During  the  partnership  they  indorsed  a  note  for  one  Barlingame, 
and,  to  secure  themselves,  took  a  mortgage  on  a  lot  in  Peoria,  in 
this  State.  Having  been  obliged  to  pay  the  note,  they  foreclosed 
the  mortgage,  bid  in  the  property,  and  it  was  conveyed  to  them 
jointly,  the  Master's  deed  not  specifying  their  respective 
p397]  interests.  Each,  therefore,  took  a  moiety  of  the  legal 
title,  but  the  proof  shows,  beyond  all  controversy,  that  in 
equity  two-thirds  belonged  to  Whipple.  Whipple  and  Putnam 
both  died,  the  former  leaving  Douglas  Putnam,  the  complainant 
in  this  suit,  as  his  executor.  He  employed  an  agent  in  Peoria 
to  take  charge  of  the  lot  in  the  question,  who,  in  1S54,  nego- 
tiated a  sale  of  the  two-thirds  interest  to  Whittemore,  one  of 
the  defendants.  Before,  however,  the  deed  was  executed  by  the 
executor,  under  a  power  in  the  will,  it  was  discovered  that  Whip- 
ple had  acquired  the  legal  title  to  only  one-half,  and,  therefore, 
Whittemore  only  paid  for  one-half,  but  he  executed  a  written 
agreement  binding  himself  to  pay  $350,  with  interest  from  Apri^ 
1,  1854,  as  soon  as  the  executor  of  Whipple  should  deliver  him 
a  deed  conveying  the  legal  title  to  the  additional  one-sixth,  said 
legal  title  being  in  the  Putnam  heirs,  but  equitably  belonging  to 
the  estate  of  Whipple.  The  deed  from  the  executor  conveyed  all 
the  "  right,  title  and  interest  which  Whipple  had  at  the  time  of 
his  decease."  This  deed  made  Whittemore  the  owner  of  the 
legal  title  to  one-half,  and  of  the  equitable  title  to  an  additional 
sixth,  the  latter  subject  to  the  ordinary  vendor's  lien,  while  vested 
in  him  or  in  a  purchaser  with  notice.  On  the  18th  of  June, 
1855,  Whittemore,  for  a  consideration  of  $1,600,  conveyed  to  the 
defendant.  Freeman,  the  entire  lot,  by  deed,  with  special  cove- 
nants, against  all  persons  claiming  under  him.  This  deed  vested 
Whittemore's  legal  title  to  one-half,  and  equitable  title  to  one- 
sixth  in  Freeman,  discharged,  however,  of  the  vendor's  lien  for 
$350,  unless  Freeman  was  affected  with  notice,  actual  or  con- 
structive, a  point  to  be  hereafter  considered.  On  the  29th  of 
June,  1857,  Freeman  conveyed  an  undivided  half  o\'  the  lot  to 
the  defendant  Dobbins,  for  a  valuable  consideration. 

Let  us  now  follow  the  other  branch  of  the  title.  On  the  26th 
June,  1856j  the  heirs-at-law  of  Putnam  conveyed  to  one  John 
King  all  the  right,  title  and  interest  of  which  said  Putnam 
died  seized  in  said  lot,  and  on  the  29th  of  June,  1857,  King 
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conveyed  to  Dobbins  an  undivided  half  of  said  lot,  by  [*398] 
deed  of  general  warranty. 

This  bill  was  filed  by  the  executor  of  Whipple,  claiming  a 
vendor's  lien  to  the  extent  of  the  $350,  and  it  is  insisted  that  if 
there  is  not  a  technical  vendor's  lien,  it  is  only  equitable  that 
Dobbins  should  pay  that  sum,  and  the  interest,  to  the  estate  of 
Whipple,  the  entire  1-egal  title  having  vested  in  him,  and  the 
estate  not  having  received  payment  lor  the  one-sixth  equitable 
interest.  The  Circuit  Court,  on  the  final  hearing,  dismissed 
the  bill. 

In  support  of  the  bill,  it  is  urged  that  when  King  took  liis  deed 
from  the  heirs  of  Putnam,  he  had  notice  that,  although  tlie  legal 
title  to  one-half  was  in  them,  yet  equitably  they  only  owned  a 
third,  and  that  when  Dobbins  bought  of  King,  he  also  had  notice 
that  the  heirs  of  Whipple  claimed  a  larger  interest  than  the  heirs 
of  Putnam,  which  fact  should  have  put  him  upon  inquiry.  If 
the  deed  from  the  executor  of  Whipple  to  Whittemore,  instead 
of  conveying  "  all  the  right,  title  and  interest  which  tlie  said  Levi 
Whipple  had  and  held  in  and  to  said  lot  at  the  time  of  his  decease," 
had  only  conveyed  an  undivided  half,  we  sliould  have  little  diffi- 
culty in  adopting  tins  view  and  decreeing  Dobbins,  who  would 
then,  as  now,  be  seized  of  the  legal  title  to  the  whole,  to  convey 
an  undivided  sixth  to  the  heirs  of  Whipple.  But  under  the 
actual  state  of  the  conveyances,  what  right  have  we  to  touch  Dob- 
bin's title  for  the  benefit  of  the  estate  of  Whipple?  All  of  Whip- 
ple's interest  in  the  lot,  whether  legal  or  equitable,  passed  by  the 
deed  from  the  executor  of  Whipple  to  Whittemore,  and  by  the 
deed  from  Whittemore  to  Freenian.  As  Freeman  conveyed  to 
Dobbins  only  an  undivided  half,  but  for  the  fact  that  other  equi- 
ties might  intervene,  possibly  the  former  might  have  the  latter 
declared  a  trustee  for  his  benefit  to  the  extent  of  one-sixth,  but 
how  the  title  is  to  be  reached  for  the  benefit  of  the  Whipple 
estate  we  do  not  perceive. 

The  counsel  for  the  appellant  see  this  difficulty,  and  while 
admitting  expressly  that  the  entire  interest,  legal  and 
equitable,  of  Whipple,  went  to  Whittemore,  and  from  ^399] 
Whittemore  to  Freeman,  they  contend  that  there  was  notice 
to  Freeman,  at  the  date  of  his  purchase,  of  the  arrangement 
between  the  executor  of  Whipple  and  Whittemore  for  tlie  pay- 
ment of  the  $350  by  the  latter  for  the  outstanding  sixth,  as  soon 
as  the  legal  title  could  be  made.  If  Freeman  had  such  notice, 
the  case  would  be  free  from  difficulty,  as  Dobbins  would  hold 
a  sixth  in  trust  for  Freeman,  and  Freeman  would  hold  it  in  trust 
for  the  estate  of  Whipple  to  the  extent,  at  least,  of  the  payment 
of  the  $350  and  interest.     But  we  have  sought  the  record  in  vain 
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for  evidence  of  such  notice.  The  instrument  bj  which  Whitte- 
more  agreed  to  pay  the  $350  was  not  recorded  until  long  subse- 
quent to  the  purchase  by  Freeman,  and  there  is  nothing  in  the 
record  to  show  that  he  had  actual  notice  at  the  date  of  his  pur- 
chase.    At  best  it  would  be  mere  conjecture. 

The  whole  case,  in  our  view,  turns  on  the  fact  of  notice  to 
Freeman  that  part  of  the  purchase  money  was  still  unpaid  to  the 
executor  of  Whipple,  which  fact  the  latter  was  bound  to  prove. 
We  ought  to  presume  that  when  Freeman  paid  Whittemore  the 
$1,600  for  all  his  interest  in  the  lot,  the  price  was  intended  to 
cover  as  well  the  equitable  as  the  legal  interest.  Assuming,  as 
complainant's  counsel  do,  and  as  the  proof  would  indicate,  that 
Freeman  knew  the  Whipple  estate  had  an  interest  beyond  their 
legal  title,  he  found  that  interest  in  WhittemOre,  and,  so  far  as 
the  record  discloses,  he  had  a  right  to  believe  it  was  paid  for.  It 
w^as  conveyed  to  him,  together  with  the  legal  title  to  the  moiety, 
and  it  passed  to  him  purged  of  any  equities  that  may  have  rested 
on  it  in  the  hands  of  Whittemore.  If,  the  day  after  the  convey- 
ance to  him,  the  executor  of  Whipple  had  become  vested  with 
the  legal  title  to  the  one-sixth  by  a  voluntary  conveyance  from 
the  heirs  of  Putnam,  chancery  would  have  enjoined  him  from 
asserting  such  legal  title  to  the  prejudice  of  Freeman,  however 
valid  it  might  have  been  against  Whittemore. 

As  Freeman  and  King  both  sold  to  Dobbins  on  the  same  day, 
each  conveying,  by  deed  of  warranty,  an  undivided  half, 
^^400]  and  for  the  same  consideration,  it  is  probable  that  they 
sold  in  concert,  and  that  Freeman  claimed  to  own  only 
one-half,  having  never  been  furnished  with  evidence  that  the 
Whipple  estate  owned  more  than  a  moiety.  The  testimony  of 
Dobbins  sustains  this  view,  and  if  such  was  the  fact,  although 
Freeman,  in  fact,  owned  more  than  an  undivided  half,  yet  he 
would  be  estopped  from  setting  up  a  claim  against  Dobbins. 
But  although  he  may  be  in  a  position  where  he  cannot  now  assert 
a  claim  to  the  undivided  sixth,  yet  it  nevertheless  did  certainly 
pass  from  the  estate  of  Whipple,  through  Whittemore,  into  him, 
and  in  the  absence  of  any  evidence  that  he  knew  it  was  not  paid 
for,  we  do  not  perceive  how  we  can  grant  the  complainant  the 
specific  relief  asked,  or  work  out  an  equity  through  Freeman 
against  Dobbins,  when  the  record  discloses  no  equity  in  thecora- 
phiinant  against  Freeman  himself.  The  complainant  sold  the 
les^al  title  to  one  fraction  and  the  equitable  title  to  another.  He 
received  his  payment  for  the  first,  and  took  a  contract  of  payment 
for  the  second.  His  purchaser  sells  to  a  third  person,  witliout 
notice  that  the  consideration  is  in  part  unpaid.  The  land  has 
thus  passed  for  all  purposes  beyond  the  reach  of  the  complainant 
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and  he  must  be  left  to  the  provisions  of  his  contract.  He  cannot 
ask  that  a  legal  title  shall  be  held  for  liis  benefit  when  he  has 
allowed  the  equitable  title  to  pass  from  him. 

Decree  affirmed. 


Jacob  Reigakd 

V. 

Henky  MoKeil. 

1.  Mortgage — statute  op  frauds — whether  a  deed  absolute  on  its  face  is 
a  mortgage.  It  has  been  repeatedly  held  that  deeds,  in  form  absolute,  may  be 
shown  to  be  mortgages  in  fact.     Courts  are  not  estopped  from  looking 

into  the  facts  and  circumstances  of  such  a  deed  to  ascertain  whether  it  [*401] 
was  not  intended  as  a  mere  security  for  a  loan  of  money. 

2.  And  parol  evidence  is  admissible  to  show  the  transaction  to  be  of  that 
character. 

3.  And  where  a  party  acquires  the  legal  title  by  purchase  at  a  sheriff's  sale 
of  land  under  execution,  in  pursuance  of  a  parol  agreement  with  the  judgment 
debtor  that  he  is  to  hold  the  title  thus  obtained  as  a  security  for  a  loan  of 
the  money  paid  to  relieve  the  land  from  the  judgment  lien,  and  that  he  will 
re-convey  when  the  money  is  refunded,  the  case  is  not  distinguishable  from 
any  other  where  the  deed,  though  absolute  in  terms,  was  designed  simply  as 
a  securit}^  for  a  loan. 

4.  Same — once  a  mortgage  always  a  mortgage — subsequent  purchasers.  The 
rule  is  of  general  application,  in  a  court  of  equity,  once  a  mortgage  always  a 
mortgage.  So  a  purchaser  from  one  holding  in  that  character,  with  notice, 
will  be  treated  as  a  mortgagee  simply, 

5.  Nor  will  the  fact  that  the  subsequent  purchaser  obtained  the  possession 
of  the  premises  from  the  original  owner,  by  artifice  or  otherwise,  change  the 
relations  of  the  parties. 

G.  Agency — estoppel.  Where  a  party  obtains  a  conveyance  of  land  la 
his  own  name,  paying  his  own  money  for  it,  but  professing  to  act  as  the 
agent  of  another,  he  will  be  estopped  from  denying  his  agency.  He  will  hold 
the  title  for  the  benefit  of  his  principal,  and  as  a  security  for  the  money 
advanced. 

7.  Master's  report — when  it  must  be  first  excepted  to.  If  exceptions  are 
not  taken  to  a  Master's  report  in  the  court  below,  it  cannot  be  questioned  in 
the  appellate  court. 

Appeal  from  the  Circuit  Court  of  Stephenson  County;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

This  was  a  suit  in  chancery  instituted  by  Henry  McNeil  in  the 
Circuit  Court  of  Ogle  County  against  Jacob  Keigard. 

The  cause  was  removed  into  the  Circuit  Court  of  Stephenson 
County  upon  change  of  venue.  The  object  of  the  bill  was  to 
have  a  conveyance,  absolute  in  form,  declared  to  be  a  mortgage, 
and  to  redeem  therefrom.  The  circumstances  connected  with  the 
transaction  were  substantially  these:  Henry  McNeil  being  the 
owner  of  a  tract  of  land  in  Ogle  County,  and  desiring  to  pay  off 
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certain  judgments  wliich  were  liens  upon  the  premises, 
[^402]  applied,  through  the  agency  of  his  son,  Thomas  McNeil, 
to  Richard  McGoon,  for  a  loan  of  money  for  that  purpose. 
McGoon  agreed  to  loan  him  the  money.  The  land  had  been  sold 
under  an  execution  issued  upon  one  of  the  judgments,  and  in 
order  to  redeem  from  that  sale,  McGoon  took  an  assignment  of 
the  remaining  judgments,  sued  out  execution,  a  sale  of  the  prem- 
ises was  had,  and  McGoon  became  the  purchaser,  paying  some- 
thing over  $1,500  in  discharging  the  liens  upon  the  land.  The 
arrangement  between  Mcl^eil  and  McGoon  was,  that  the  latter 
should  become  the  purchaser  at  the  sheriff 's  sale,  and  hold  the 
title  as  security  for  the  loan,  agreeing  to  execute  a  bond  to  McNeil 
for  a  re-conveyance  upon  payment  of  the  money.  It  happened 
that  the  sheriff  did  not  execute  the  certificate  of  purchase  at  the 
time  of  the  sale,  nor  did  McGoon  then  execute  the  bond.  Sub- 
sequently, however,  McGoon  obtained  a  sheriff's  deed  for  the 
premises,  but  never  gave  the  bond  to  McNeil  for  a  re-conveyance; 
so  the  agreement  in  that  regard  rested  entirely  in  parol. 

After  a  time  McNeil,  desiring  to  change  the  loan  into  other 
hands,  at  a  less  rate  of  interest,  applied  to  Jacob  Reigard  for  that 
purpose.  Reigard  agreed  to  loan  him  the  money,  and,  according 
to  an  understanding  among  all  the  parties,  McGoon  conveyed 
the  land  to  Reigard,  the  latter  agreeing  to  execute  a  bond  to 
McNeil  for  a  re-conveyance  when  the  money  should  be  paid ;  but 
no  bond  was  ever  given. 

Reigard  soon  after  obtained  the  consent  of  McNeil  that  certain 
tenants  who  were  upon  the  premises  should  take  new  leases 
from  the  former,  he  agreeing  to  apply  the  rents  which  he  might 
thereby  receive  upon  the  debt  of  McNeil.  The  leases  were 
changed  accordingly,  and  Reigard  collected  a  considerable  amount 
of  rents. 

Finally,  McNeil  applied  to  Reigard  for  a  re  conveyance  of  the 
land,  offering  to  ipay  the  balance  due  upon  the  loan  after  deduct- 
ing the  rents  received  by  the  latter.     But  he  refused  to  permit 

the  redemption,  claiming  to  own  the  land  in  fee. 
[^403]  Thereupon  McNeil  instituted  this  suit  in  chancery 
against  Reigard,  asking  that  the  transaction  be  declared 
a  mortgage,  and  that  he  be  allowed  to  redeem  therefrom,  and 
that  an  account  of  the  rents  received  by  Reigard  be  taken,  and 
the  amount  when  ascertained,  be  applied  upon  the  debt. 

A  reference  was  make  to  the  Master  to  take  an  account  of  the 
rents  and  profits,  and  he  reported  that  Reigard  had  received 
$470.33  more  than  was  due  him.  The  court  below  found  the 
transaction  to  be  a  mortgage,   and   rendered  a  -decree  against 
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Eeigard  for  the  sum  reported  by  the  Master  to  be  due  from 
him. 

Eeigard  thereupon  took  this  appeal. 

Messrs.  Leland  and  Blanchard,  for  the  appellant. 

The  purchase  of  the  land  by  McGoon,  at  a  sheriff* 's  sale,  with 
a  parol  agreement  that  he  would  convey  to  the  defendant  in  the 
execution  at  a  future  time,  on  being  repaid  by  the  defendant  in 
execution  the  money  advanced  and  interest,  is  a  contract  on  the 
]>art  of  McCoon,  to  enforce  which  would  be  a  palpable  violation 
of  the  statute,  and  so  it  would  be  to  declare  the  deed  from 
McGoon  to  Eeigard  made  with  the  consent  of  the  defendant  in 
execution,  to  be  a  mortgage  from  the  defendant  in  execution  to 
Eeigard. 

Wentwortti  v.  Wentworth,  2  Minn.  277;  Stephenson  v.  Thomp- 
son, 13  Til.  186;  Bottsford  v.  Barr,  2  Johns.  Ch.  404;  Hall 
V.  Shultz^  4  Johns.  240;  Sherill  et  at.  v.  Oroshy,  14  Johns.  358; 
/Schmidt  V.  Gatevjood,  2  Eich.  (S.  C.)  177;  Sutphen  v.  Cushman^ 
35  111.  186;  Boyd  v.  McLean  et  ux.,  1  Johns.  Ch.  582;  Enos 
V.  Hunter,  4  Gilm.  211;  Ferry  v.  McHenry,  13  111.  227;  Lam- 
horn  V.  Watson,  6  Harr.  &  John.  252;  Lamhorn  v.  Moore,  6 
Harr.  &  John.  422;  2d  Story's  Equity  Jur.,  Sec.  1201;  Fox  v. 
Heffner,  1  Watts  and  Sergt.  372 ;  Leman  v.  Whitley,  4  Euss. 
423,(4  Eng.,  Ch.  423);  Archibald  y.  McDonald,  1  Eich., 
Ch.  (S.  C.)  91;  Campbell  v.  Campbell,  2  Jones  Eq.,  (K.  [*404] 
C.)  364;  Gaylord  v.  Couch,  5  Day,  223. 

Mr.  B.  C.  Cook,  for  the  appellee,  insisted  the  whole  transac- 
tion was  a  mortgage,  and  might  be  proven  by  parol. 

Any  deed,  though  absolute  upon  its  face,  if  intended  as  a 
security,  will  be  held  to  be  a  mortgage.  Miller  v.  Thomas,  14 
111.  426;  Tilson  v.  Moulton,  23  111.  656. 

The  true  character  of  every  conveyance  of  land  is  open  to  inquiry 
and  investigation,  no  matter  what  form  the  parties  have  given  to 
the  transaction.  Wyncoop  v.  Corning,  21  111.  580;  Lane  v. 
Sheer,  1  Wend.  433. 

Equity  regards  substance  rather  than  form;  if  the  advance  of 
the  money  was  a  loan,  whicli  is  not  denied,  and  the  deed  was 
taken  as  a  security,  it  is  really  no  matter  what  quarter  the  deed 
came  from,  it  is  a  mortgage.     Tilson  v.  Moulton,  23  111.  687. 

Eeigard  was  clearly  chargeable  with  notice,  and  took  his  deed 
from  McGoon,  subject  to  the  equities  of  McNeil. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  bill  was  filed  in  this  case  for  the  purpose  of  having  the 
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sheriif 's  deed  declared  a  mortgao^e,  and  to  allow  complainant  to 
redeem  from  the  deed  made  by  McGoon  to  appellant.  The  evi- 
dence is  clear  and  satisfactory,  that  the  application  to  McGoon 
was  for  a  loan,  and  that  it  was  advanced  as  such.  It  is  equally 
clear,  that  when  McGoon  became  the  purchaser  at  the  sheriff's 
sale,  all  of  the  parties  understood  that  it  was  a  loan.  The  sheriff 
failing  to  give  a  certificate  of  purchase  at  the  time,  McGoon  did 
not  then  execute  a  bond  for  a  conveyance  to  appellee,  as  it  had 
been  agreed  he  should,  prior  to  his  making  the  purchase.  And 
through  neglect  and  inattention  the  bond  was  never  exe- 
P405]  cuted.  But  it  continued  to  be  regarded  and  treated  by  the 
parties  as  a  mortgage;  appellee  continuing  in  possession 
until  after  the  transfer  of  the  title  to  appellant.  McGoon  received 
a  payment  on  the  money  advanced  at  the  sheriff's  sale  by  him, 
and  at  all  times  treated  it  as  a  loan  and  not  as  a  purchase. 

When  appellant  obtained  the  conveyance  from  McGoon,  he 
had  full  notice  of  the  nature  of  the  transaction.  He  recom- 
mended McGoon  to  McNeil  when  the  loan  was  effected,  and  the 
payment  on  the  loan  was  made  through  him,  and  he  paid  for  the 
conveyance  the  original  debt  and  twenty  per  cent,  interest,  accord- 
ing to  the  original  agreement.  He,  at  the  time,  also  agreed  that 
if  the  appellee  would  refund  the  money  which  he  paid  to  McGoon, 
with  ten  per  cent,  interest,  he  would  convey  the  premises  to  him. 
Appellee  was  still  in  possession,  occupying  and  cultivating  them 
as  his  own.  There  seems  to  be  no  question  .that  appellant 
recognized  the  transaction  as  a  loan  when  he  received  the  con- 
veyance. 

The  question  is  presented  on  this  record  whether,  as  the  trans- 
action has  assumed  the  form  of  a  sale,  a  court  of  equity  can 
effectuate  the  original  intention  of  the  parties,  by  declaring  it  a 
mortgage.  It  is  objected  that  the  agreement  resting  alone  in 
parol,  the  statute  of  frauds  would  prevent  it  from  being  carried 
into  effect.  Under  the  12th  section  of  our  conveyance  act,  and 
upon  general  equitable  principles,  this  court  has  repeatedly  held 
that  deeds,  in  form  absolute,  might  be  sliown  to  be  mortgages  in 
fact.  Such  has  been  repeatedly  held,  as  in  the  case  of  Wynkoop 
V.  Corning^  21  111.  570,  it  was  said  that  courts  are  not  estopped 
from  looking  into  all  the  facts  and  circumstances  of  a  deed  abso- 
lute on  its  face,  to  ascertain  whether  a  loan  of,  and  security  for, 
money  was  really  intended.  The  same  rule  was  adopted  in  the 
case  of  Tillson  v.  Moulton^  23  111.  628,  and  in  Brown  v.  Gaffney, 
28  111.  149.  And  these  cases  only  recognize  the  rule  as  pre- 
viously announced  in  Miller  v.  Thomas^  14  111.  428,  and  Delia- 
hay  V.  McConnell^  4  Scam.  157. 
p4:06]      The  same  rule  has  been   repeatedly  applied,  even  in 
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cases  of  loans,  for  the  purpose  of  entering  lands  from  the 
general  government,  and  the  purchase  made  in  the  name  of  the 
lender,  with  an  agreement  to  convey  upon  having  the  loan  and 
interest  refunded.  The  principle  that  when  the  transaction 
assumed  the  form  of  a  purchase  of  land  from  the  government  as 
a  security  for  the  loan  of  the  purchase  money  will  be  held  a  mort- 
gage was  decided  in  Davis  v.  Ilojpkins^  15  111.  519;  Smith  v. 
/Sackett,  15  111.  528;  Williams  v.  nishop,  15  111.  553;  Ferguson 
V.  Sutpheii,  3  Gilm.  51:7.  This  court  has  likewise  clearly 
announced  the  rule  that  parol  evidence  may  be  received  to  show 
that  a  deed  absolute  on  its  face  was  intended  as  a  mortgage  or  a 
mere  security  for  a  loan  of  money.  Purviance  v.  Holt,  3  Gilm. 
394.  And  the  rule  was  also  acted  upon  in  some  of  the  cases 
before  referred  to  on  the  other  question. 

These  cases  are  decisive  of  this.  If  a  person  may  show  an 
entry  at  the  laud  office,  of  lands  belonging  to  the  general  govern- 
ment, was  in  fact  but  a  mortgage,  there  cannot  be  a  shadow  of 
doubt  that  a  purchase  at  a  sheriff's  sale  may.  In  principle  the 
cases  are  alike,  w^ithout  a  shade  of  difference.  And  the  reason 
why  such  a  rule  is  adopted  is  to  prevent  fraud,  injustice  and 
oppression  from  being  perpetrated. 

The  rule  is  of  general  application  in  a  court  of  equity,  once  a 
mortgage  alwaj^s  a  mortgage.  Being  a  mortgage  in  the  hands 
of  McGoon,  his  sale  to  appellant,  with  notice,  by  no  means 
changed  the  character  of  the  transaction.  He  took  it,  therefore, 
as  a  mortgage,  and  must  be  content  to  have  it  treated  as  such. 
]^or  could  the  fact  that  he  obtained  possession  by  artifice  or  other- 
wise change  the  relation  of  the  parties. 

Again,  it  was  held,  in  the  case  of  Dennis  v.  MoCagg,  32  111. 
429,  that  when  a  party  claiming  to  be  an  agent  for  another  paid 
his  own  money  and  received  an  assignment  of  a  certificate  of 
purchase,  and  subsequently  received  a  deed  for  the  land,  he  was 
estopped  from  denying  liis  agency.  It  was  also  held  that  he  held 
the  title  for  the  benefit  of  those  for  whom  he  claimed  to 
act  as  agent,  and  that  it  was  also  a  security  for  the  money  [^407] 
thus  advanced.  This  case  is  conclusive  of  the  one  under 
consideration  on  the  grounds  of  agency.  Appellant  claimed, 
when  he  obtained  the  deed  from  McGoon,  that  he  was  acting  as 
agent  for  appellee. 

ISo  exceptions  having  been  taken  to  the  Master's  report  in  the 
court  below,  it  cannot  be  questioned  for  the  first  time  in  this 
court.  If  unsatisfactory,  he  should  have  excepted,  and  had  his 
exceptions  heard  in  the  court  below",  and  if  not  allowed,  then  he 
could  have  assigned  error  on  the  decree  of  the  court.     We  are 
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unable  to  discover  any  error  in  this  record,  and  the  decree  of  the 
court  below  must  be  affirmed. 

Decree  affirTned 


Robert  Fergus  et  al. 

V. 

Edward  I.  Tinkham. 

1.  Notice  by  publication — who  can  object  to  its  insufficiency.  Where  one 
of  several  defendants  in  chancery  is  a  non-resident,  and  there  is,  as  to  him, 
only  notice  by  publication,  he  alone  can  object  that  the  publication  was 
insufficient. 

2.  Proof  unnecessary — when  facts  are  admitted  in  the  pleadings.  In  a 
suit  in  chancery  to  foreclose  a  mortgage,  if  a  mortgagor  admits  the  execution 
of  the  mortgage,  it  becomes  unnecessary  to  prove  that  fact. 

3.  A  RECOVERY — must  correspond  with  the  allegations.  In  a  bill  to  foreclose 
a  mortgage,  the  complainant  claimed  interest  only  from  January,  1860,  to  July, 
1861,  while  by  the  decree  he  recovered  for  seventeen  days  in  December,  1859, 
amounting  to  sixty  dollars,  which  he  did  not  claim  in  his  bill.  The  decree 
was  held  to  be  erroneous.  The  complainant  could  not  recover  beyond  the 
allegations  in  his  bill. 

Writ  of  Error  to  the  Superior  Court  of  Chicago. 

P408]      Edward  I.  Tinkham  exhibited  his  bill  in  chancery  in 
the  court  below,  against  Robert  Fergus  and  others,  to  fore- 
close a  mortgage  given  to  secure  the  following  note: 

"  $13,000.  Chicago,  December  13,  1859. 

"  For  value  received,  I,  Robert  Fergus,  of  the  City  of  Chicago, 
and  State  of  Illinois,  five  years  after  the  first  day  of  January,  A. 
D.  1860,  promise  to  pay  to  the  order  of  David  Sears,  junior,  of 
the  City  of  Boston,  and  State  of  Massachusetts,  the  sum  of  thir- 
teen thousand  dollars,  at  the  State  Bank,  in  the  City  of  Boston, 
and  State  of  Massachusetts,  with  interest  at  the  rate  of  ten  per 
cent,  per  annum.  Said  interest  to  be  paid  semi-annually,  to-wit: 
on  the  first  days  of  January  and  July  each,  in  every  year,  also  at 
said  State  Bank 

«  ROBERT  FERGUS." 

The  mortgage  contained  a  provision  in  case  of  default,  in  these 
words : 

"That  in  default  of  payment  of  any  installment  of  interest,  the 
whole  principal  sum  should  at  once  become  due  and  payable  at 
election  of  said  Sears,  or  his  assigns." 

The  bill  was  tiled  on  the  24th  day  of  May,  1861. 

The  case  for  relief,  as  made  by  the  bill,  rests  upon  the  default 
in  the  payment  of  the  interest  due  from  the  first  of  January, 
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1860,  to  July,  1861,  and  upon  the  default  in  the  payment  of  the 
principal  sum  due  and  payable,  by  reason  of  the  default  in  the 
payment  of  the  interest  due  as  aforesaid;  and  the  election  of  the 
complainant  to  declare  said  principal  sum  due,  in  pursuance  of 
the  terms  of  the  mortgage. 

The  bill  alleges:  "That  an  installment  of  interest  fell  due  at 
the  State  Bank,  in  Boston,  Massachusetts,  according  to  the  terms 
of  said  note  as  above  set  forth,  and  was  unpaid,  except  the  sum 
of  three  hundred  dollars,  leaving  a  balance  of  said  installment  of 
interest,  amounting  to  three  hundred  and  fifty  dollars,  due  on  the 
first  day  of  July  last,  wholly  unpaid. 

Margaret  Fergus,  John  T.  White,  Kichard  M.  Casler  [^409] 
and  Mary  Brown,  were  made  defendants  to  the  bill,  as 
claiming  some  interest  in  the  mortgaged  premises.  All  were 
personally  served  with  process,  except  White,  upon  whom  there 
was  an  attempt  to  get  constructive  service  by  publication,  he 
being  a  non-resident.  The  notice  was  published  twenty-four 
times  in  the  Daily  Post^  the  date  of  the  first  paper  containing 
the  same  being  the  24:th  of  May,  1861,  and  the  date  of  the  last, 
the  24th  of  June,  1861.  The  return  day  of  the  summons  was 
the  first  Monday  in  July,  1861. 

The  answer  of  Robert  and  Margaret  Fergus,  admits  the  execu- 
tion of  the  mortgage.  Upon  the  hearing  there  was  no  proof 
introduced  on  that  subject. 

On  the  4th  day  of  December,  1861,  the  court  rendered  a 
decree,  finding  the  principal  sura  named  in  the  note  to  have 
become  due  and  payable,  by  reason  of  the  non-payment  of  the 
interest  as  stipulated,  and  finding  the  amount  thus  due  to  be 
$15,267.50,  which  was  directed  to  be  paid  within  ten  days,  and 
in  default  thereof  that  the  premises  be  sold. 

The  defendants  thereupon  sued  out  this  writ  of  error. 

Messrs.  Hervey,  Anthony  and  Galt,  for  the  plaintiffs  in  error. 

Mr.  P.  L.  Sherman  and  Messrs.  Clarkson  and  Tree,  for  the 
defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  objections  made  to  the  decree  in  this  case  are:  1st,  that 
sufficient  notice  had  not  been  given  to  the  non-resident  party  of 
the  pendency  of  the  suit;  2d,  that  no  proof  was  made  of  the 
exhibits,  and  that  the  mortgage  was  not  acknowledged;  and  3d, 
a  sum  larger  than  the  amount  claimed  by  the  bill  was  decreed  to 
complainant. 

As  to  the  first  objection,  the  facts  are,  there  were  full  p410] 
four  successive  weeks'  notice  by  publication,  as  the  statute 
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requires.  The  first  publication  was  on  tlie  twenty-fourth  day  of 
May,  1861,  and  the  last  on  the  twenty -fourth  of  jnne,  1861,  four 
full  weeks;  but  the  first  publication  was  not  sixty  days  before 
the  return  day  of  the  summons,  which  was  the  first  Monday  in 
July,  1861.  The  publication  was  only  as  to  White,  and  he  alone 
can  make  the  objection,  that  it  was  not  sufiicient  to  charge  him 
with  notice.     The  other  defendants  were  personally  served. 

On  the  second  point,  the  plaintiffs  in  error,  Fergus  and  wiie, 
in  their  joint  and  several  answer,  admit  they  executed  and 
acknowledged  the  mortgage,  thereby  rendering  proof  of  those 
facts   unnecessary. 

As  to  the  remaining  point,  it  will  be  seen  by  the  complain- 
ant's bill  that  he  claimed  interest  only  from  Jg-nuary  to  July, 
and  such  is  the  structure  of  that  branch  of  his  case.  He  has 
recovered  interest  for  seventeen  days  in  December,  1859, 
amounting  to  sixty  dollars,  which  he  did  not  claim  in  his  bill. 

His  recovery  does  not  correspond  with  his  allegations,  but 
goes  beyond  them.  On  the  authority  of  Chaffin  v.  Heirs  of 
Kimhall^  23  111.  36;  Rowan  v.  Bowles  et  al.  21  ih.  17;  Morgan 
V.  Smithy  11  ^5.  200;  White  y.  Morrison^  ib.  366;  and  O/iUng 
V.  Zuitjens,  32  ih.  23,  the  decree  must  be  held  erroneous,  and 
must  be  reversed  and  the  cause  remanded. 

Decree  reversed 


The  Ohioago  and  Alton  Eailkoad  Company 


Leander  Utley. 

1.  Instructions — tJietr  requisites.     Instructions  should  be  framed   with 
reference  to  the  circumstances  of  the  case  on  trial,  and  not  be  expressed 

[*411]  in  abstract  and  general  terms,  when  such  terms  may  mislead  instead  of 
enligliteninga  jur}'. 

2.  Same — and  herein,  what  constitutes  negligence  in  a  railroad  in  the  killing 
of  stock.  In  an  action  against  a  railroad  company  to  recover  the  value  of  a 
horse  found  dead  upon  the  track  at  a  point  where  the  company  were  required 
to  fence,  the  horse  having  the  appearance  of  having  been  killed  by  a  loco- 
motive, it  was  held  to  be  erroneous  to  instruct  the  jury  "that  the  mere  fact 
of  the  horse  being  killed  on  the  track  was  evidence  of  negligence  on  the 
part  of  the  company,"  because  that  language  would  doubtless  be  understood 
as  meaning  that,  if  the  horse  were  killed  on  the  track,  that  fact,  of  itself, 
would  prove  negligence  on  the  part  of  the  company,  when  such  is  not  the 
law. 

3.  Had  the  instruction,  however,  merely  meant  that  the  fact  of  the  horse 
being  killed  on  the  track  was  a  circumstance  which  might  be  considered  in 
determining  the  question  whether  the  fences  and  cattle  guards  were  good  and 
sufiicient,  it  would  have  been  unobjectionable. 

4.  Burthen  of  proof — as  to  negligence.  If  a  horse  take&  fright  and  runs 
away,  and  gets  upon  a  railroad  at  a  point  where  the  company  is  bound  to 
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fence,  and  is  killed  upon  the  track,  the  fact  that  the  fence  or  cattle  ^uard  was 
insufficient  at  that  point,  will,  alone,  render  the  company  liable. 

5.  But  if  the  horse,  in  its  fright,  gets  upon  the  track  by  breaking  a  fence 
or  leaping  a  guard  which  would  be  sufficient  under  all  ordinary  circum- 
stances, then  it  would  not  devolve  upon  the  company  to  prove  an  absence  of 
negligence  in  running  the  train,  but  would  only  be  liable  upon  its  being 
proven  they  were  guilty  of  carelessness  or  willful  injury. 

6.  Instructions — need  not  be  repeated.  It  is  not  error  to  refuse  an  instruc- 
tion, though  correct  in  itself,  if  it  is  substantially  embodied  in  another  which 
is  given. 

7.  Railroads — what  constitutes  a  siifficient  fence.  A  good  and  sufficient 
fence  must  be,  not  merely  one  which  will  turn  ordinary  stock,  for  a  slight 
barrier  might  do  that,  but  one  that  will  turn  stock  even  though,  to  some 
extent,  unruly. 

Appeal  from  the  Coantj  Court  of  Livingston  County;  the 
Hon.  Jonathan  Duff,  Judge,  presiding. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Mr.  A.  W.  Chukoh,  for  the  appellant. 

Mr.  J.  M.  Barret,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  P4:12] 
Court: 

This  was  an  action  on  the  case  brought  by  the  appellee  against 
the  appellant  to  recover  the  value  of  a  mare  killed  by  a  train 
upon  the  railroad.  The  jury  found  for  the  plaintiff  below,  and 
the  defendant  appealed. 

The  mare  of  the  appellee  was  being  driven  at  night,  and^ 
becoming  frightened,  ran  away,  separated  herself  from  the* 
vehicle,  and  was  found  the  next  morning,  not  very  far  from  the 
point  where  she  took  fright,  dead  on  the  track  of  the  railroad. 
Her  injuries  indicated  very  clearly  that  she  had  been  killed  by 
a  locomotive.  The  place  where  she  was  found  was  not  in  a  town 
or  village,  or  at  a  railway  crossing,  but  at  a  part  of  the  track 
where  the  company  was  required  by  the  statute  to  fence.  The 
real  question  presented  by  the  evidence  was,  whether  the  cattle 
guard  at  the  crossing,  near  which  the  mare  was  killed,  and  the 
fences  along  the  line  of  the  road,  were  good  and  sufficient. 

On  the  trial,  the  court  instructed  the  jury  for  the  plaintiff, 
"  that  the  mere  fact  of  the  mare  being  killed  on  the  track  is 
evidence  of  negligence  on  the  part  of  the  Company."  If  by 
this  instruction  was  merely  meant  that  the  fact  of  the  mare 
being  killed  on  the  track,  was  a  circumstance  which  the  jury 
had  a  right  to  take  into  consideration  in  determining  the  ques- 
tion whether  the  fences  and  cattle  guards  wei-e  good  and  suf- 
ficient, it  would  be  unobjectionable.  But  the  jury  could  not 
well   have  understood  it  in  that  qualified  sense.     They  would, 
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doubtless,  consider  it  as  meaning  that,  if  tlie  mare  was  killed 
on  the  track,  that  fact,  of  itself,  would  prove  negligence  on  the 
part  of  the  company.  Understood  in  that  way,  the  instruction 
would  be  clearly  wrong,  for  the  fences  and  cattle  guards  might 
be  good  and  sufficient,  in  the  sense  in  which  the  terms  are  used 
in  the  statute,  and  yet  an  animal,  maddened  with  fright,  might 
break  through  or  rush  over  them,  and  be  killed  in  the  night  by 
a  passing  train,  without  any  fault  being  justly  attributable 
[■^413]  to  the  latter.  Instructions  should  be  framed  with  reference 
to  the  circumstances  of  the  case  on  trial,  and  not  be  ex- 
pressed in  abstract  and  general  terms,  when  such  terms  may 
mislead  instead  of  enliglitening  a  jury. 

The  court  also  instructed  for  the  plaintiff,  "that  it  is  incum- 
bent on  the  defendant  to  prove  an  entire  absence  of  negligence 
on  its  part."  This  was  also,  in  the  circumstances  of  this  case, 
an  error.  The  liability  of  railways,  under  the  statute  upon  which 
this  suit  is  brought,  has  been  often  expounded  by  this  court.  In 
the  case  before  us,  if  the  fence  or  cattle  guard  was  insuflScient 
at  the  point  where  the  mare  came  upon  the  railroad,  that  fact 
alone  would  render  the  company  liable.  But  if  the  fence  and 
guards  were  good  and  sufficient  for  turning  stock  under  all  ordi- 
nary circumstances,  and  the  mare,  in  her  fright,  broke  the  fence 
or  leaped  the  guards  in  a  mode  that  only  an  infuriated  animal 
would  have  attempted,  aud  in  that  way  came  upon  the  track, 
then  it  would  not  devolve  upon  the  company  to  prove  an  entire 
absence  of  negligence,  in  running  the  train;  but,  on  the  con- 
trary, they  would  only  be  liable  upon  the  plaintiff's  proving 
against  them  carelessness  or  willful  injury.  The  mare,  in  such 
event,  would  be  where  she  had  no  right  to  be,  and  the  company, 
having  performed  its  duty  in  fencing,  would  not  be  liable  for  an 
accidental  collision,  and  the  burden  of  proof  would  be  on  the 
party  alleging  the  negligence.  Galena  and  Chicago  Union  R. 
R.  Co.  V.  Crawford,  25  111.  529. 

The  5th  and  6th  instructions  asked  by  the  defendants  were 
substantially  embodied  in  the  7th  instruction  which  was  given, 
and  tlierefore  their  refusal  was  not  error. 

The  4th  instruction  was  properly  refused.  A  good  and  suffi- 
cient fence  must  be  not  merely  one  which  will  turn  ordinary 
stock,  for  a  slight  barrier  might  do  that,  but  one  that  will  turn 
stock  even  though,  to  some  extent,  unruly. 

The  mare  was  killed  in  the  night.  There  is  no  evidence  what- 
ever, showing  the  manner  or  circumstances.  There  is,  therefore, 
no  question  to  be  made  as  to  the  negligence  of  the  company 
when  the  injury  actually  occurred.  The  only  real  question 
[*414]  in  the  case,  on  the  evidence  now  in  the  record,  is,  whether 
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the  fence  and  cattle  guards  had  been,  in  the  language  of  the 
statute,  duly  made,  and  were  in  good  repair.  If  the  jury, 
on  another  trial,  the  evidence  being  what  it  was  before,  shall  lind 
tills  question  in  the  negative,  they  should  hold  the  company 
liable  for  the  value  of  the  mare,  but  if  they  answer  this  question 
affirmatively,  their  verdict  should  be  for  the  defendant.  The 
judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


\ 


The  Ckqcago  and  Alton  Railroad  Company 

V. 

George  W.  Howard. 

1.  Pleading — declaration — certainty  required.  In  a  qui  tarn  action  against 
a  railroad  company  for  failing  to  sound  a  whistle  or  ring  a  bell  on  approach- 
ing a  crossing  of  a  public  highway,  it  is  not  enough  to  allege  that  the  omis- 
sion occurred  on  crossing  "  a  public  highway "  in  a  certain  county.  Tlie 
highway  should  be  described  by  name,  location  or  its  termini,  so  the  com- 
pany would  be  apprised  of  the  place  where  the  alleged  offense  was  committed. 

2.  Parties— zc^o  may  sue  to  recover  the  penalty  against  railroad  companies 
jor  failing  to  sound  a  whistle  or  ring  a  bell.  In  suing  a  railroad  company  to 
recover  the  penalty  for  a  failure  to  sound  a  whistle  or  ring  a  bell  as  a  train 
approaches  the  crossing  of  a  public  highway,  it  is  not  essential  that  the  suit 
should  be  brought  by  a  State's  Attorney  and  in  the  name  of  the  People ;  but 
any  informer  may  sue,  in  the  common  law  mode,  in  his  own  name,  as  well  as 
on  behalf  of  the  People. 

3.  The  42d  section  of  the  act  of  November  5,  1849,  provides  that  the 
penalty  may  be  sued  for  by  the  district  attorney,  and  in  tliQ  name  of  the 
People;  the  word  ma^/ would  unquestionably  be  construed  to  mean  shall  in 
all  cases  where  tlie  public,  alone,  have  an  interest,  or  where  a  duty  is  imposed 
upon  a  public  officer;  also,  where  the  public  or  private  individual  has  a  claim 
de  jure,  that  the  power  shall  be  exercised. 

4.  But  under  the  38th  section  of  the  same  act  a  common  informer  may 
sue  in  his  own  name,  as  well  as  on  behalf  of  the  people,  to  recover  this 
penalty.  The  right  of  the  public  to  sue  under  the  42d  section,  and  that  of 
the  informer  under  the  38th,  depends  upon  which  shall  first  commence  the 
suit. 

Appeal  from  the  Circuit  Court  of  McLean  County;  [*415] 
the  Hon.  John  M.  Scott,  Judge,  presiding. 

This  was  a  qui  tanru  action  commenced  in  the  court  below  in 
the  name  of  George  W.  Howard,  who  sued  "as  well  for  the 
People  of  the  State  of  Illinois  as  for  himself,"  against  the 
Chicago,  and  Alton  Railroad  Company. 

The  first  count  in  the  declaration  is  as  follows: 
George  W.  Howard,  by  Tipton  &  Benjamin,  attorneys,  who 
sues  as  well  for  tlie  people  of  the  State  of  Illinois,  as  for  him- 
self, in  their  behalf  complains  of  the  Chicago  and  Alton  Kail- 
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road  Company,  being  summoned,  &c.,  of  a  plea  that  tlie3%  the 
said  defendants,  render  unto  the  people  of  the  State  of  Illinois, 
and  to  the  said  George  W.  Howard,  the  sum  of  one  thousand 
dollars  that  the  defendants  owe  to  and  unjustly  detain  from 
them,  for  that  whereas,  heretofore,  to-wit:  on  the  tirst  day  of 
July,  in  the  year  of  our  Lord  One  Thousand  Eight  Hundred 
and  Sixty-Four,  were  the  owners  of  said  railroad,  situated  in 
part  in  said  county  over  which  road  at  said  time  defen.daiits 
propelled  engines  and  cars,  and  plaintiffs  aver  that  the  said  rail- 
road crossed  a  public  highway  in  said  county,  and  that  on  the 
day  and  year  aforesaid,  the  said  defendants  propelled  an  engine 
across  said  highway  without  blowing  a  steam  whistle  or  ringing 
a  bell  of  thirty  pounds  weight  at  the  distance  of  eighty  rods 
from  the  place  where  the  said  railroad  crosses  the  said  public 
highway,  and  while  crossing  the  said  highway,  contrary  to  the 
statute  in  such  case  made  and  provided,  whereby  an  action  hath 
accrued  to  the  plaintiff  to  have  and  demand  of  and  from  the 
said  defendants  a  large  sum  of  money,  to-wit:  iifty  dollars, 
parcel  of  the  said  sum  above  demanded. 

There  were  nineteen  other  counts,  all  precisely  like  the  first, 
except  in  laying  the  times  of  violating  the  provisions  of  the 
statute  on  difierent  days.  A  demurrer  was  interposed  to  the 
declaration,  which  was  overruled  by  the  court,  and  the  defend- 
ants abiding  by  their  demurrer  a  judgment  in  chief  was  entered 

for  the  plaintiff.  The  defendants  thereupon  took  this 
[■^416]  appeal,    and    now    insist:    Firsts  that  the  declaration  is 

uncertain  in  respect  to  the  description  of  the  highway 
in  reference  to  which  the  offense  was  alleged  to  have  been  com- 
mitted; and  Second^  that  the  suit  could  only  be  brought  in  the 
name  of  the  people. 

Mr.  A.  W.  Church,  for  the  appellant. 

Messrs.  Tipton  and  Benjamin,  for  the  appellee. 

Mr.  Chief  Justice  Walkek  delivered  the  opinion  of  the 
Court: 

This  was  a  qui  tain  action  for  the  recovery  of  various  penal- 
ties of  the  railroad  company  for  a  failure  to  ring  a  bell  or  sound 
a  whistle  at  road  crossings,  in  the  county  of  McLean,  as  required 
by  the  statute.  The  declaration  contained  twenty  counts.  Each 
count  contains  an  averment,  that  the  defendants  were  the  owners 
of  the  railroad,  situated  in  part  in  the  county  of  McLean,  over 
which  road  they  propelled, engines  and  cars,  and  that  their  rail- 
road crossed  a  public  highway  in  the  '•  county,  and  that  on  the 
day  and  year  aforesaid,  the  said  defendants  propelled  an  engine 
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across  said  highway,  without  blowing  a  steam  whistle  or  ringing 
a  bell  of  thirty  pounds  weight,  at  the  distance  of  eighty  rods 
from  the  place  where  the  said  railroad  crosses  the  public  high- 
way, and  while  crossing  the  said  highway,  contrary  to  the  statute 
in  such  cases  made  and  provided,"  &c.  To  this  declaration  a 
demurrer  was  filed,  which  the  court  overruled,  and  defendants 
abiding  by  their  demurrer,  the  court  rendered  a  judgment  on 
the  demurrer  in  favor  of  plaintiffs;  to  reverse  which  this  appeal 
was  taken. 

It  is  insisted  that  these  various  counts  of  the  declaration  are 
fatally  defective,  for  want  of  certainty.  It  will  be  observed  that 
the  road  is  not  described,  where  the  offense  is  charged  to  have 
been  committed.  Under  either  count  in  the  declaration  appellee 
could  have  proved  an  omission  to  sound  a  whistle  or  ring 
a  bell  at  any  road  crossing  in  the  county  of  McLean.  It  ['^417] 
is  a  familiar  rule  that  each  pleading  must  be  sufficiently 
certain  to  apprise  the  opposite  party  of  what  he  is  required  to 
meet  on  the  trial,  and  the  court,  of  the  issue  presented.  In  this 
we  think  this  declaration  was  fatally  defective.  It  should  by 
nam^e,  location  or  by  the  terwAni  of  the  various  roads,  have 
apprised  appellants  of  the  place  where  the  offense  was  charged 
to  have  been  committed. 

Another  reason  for  requiring  at  least  this  degree  of  certainty, 
is  that  if  a  suit  should  be  again  brought  for  either  of  the  pen- 
alties claimed  in  the  declaration,  appellants  would  have  the  right 
to  plead  a  former  recovery.  If  such  a  suit  were  brouglit,  we  are 
at  a  loss  to  perceive  how  this  judgment  could  be  interposed  as  a 
bar,  inasmuch  as  the  crossing  at  which  any  of  these  offenses  are 
charged  to  have  been  committed  is  not  specified  by  a  description 
of  the  road  or  otherwise. 

It  is  likewise  urged  that  this  suit  was  improperly  brought. 
That  it  should  have  been  under  the  42d  section  of  the  act, 
(Scates'  Comp.  948,)  in  the  name  of  the  people  alone,  and  insti- 
tuted by  the  State's  Attorney.  Section  38  imposes  the  duty,  and 
declares  the  penalty.  It  provides,  that  if  the  road  fails  to  sound 
the  whistle  or  ring  the  bell,  as  therein  required,  it  shall  forfeit  a 
penalty  a  fifty  dollars,  one-half  to  the  informer  and  the  other 
half  to  the  State.  It  is  declared  by  the  42d  section  that  all  pen- 
alties imposed  by  the  act  may  be  sued  for  by  the  State's  Attor- 
ney, and  in  the  name  of  the  people  of  the  State.  It  is  insisted 
that  the  word  unay  in  this  act  must  be  construed  to  mean  shall. 
That  such  is  its  meaning  in  all  cases  where  the  public,  alone, 
have  an  interest,  or  the  duty  is  imposed  upon  a  public  officer, 
there  seems  to  be  no  question.  Also  where  the  public  or  a  private 
individual  has  a  claim  de  jure^  that  the  power  should  be  exer- 
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cised.    This  is  the  rule  announeed  in  the  case  of  Schuyler  County 
V.  Mercer  County^  4  Gilm.  20,  and  it  has  ever  since  been  adhered 

to  by  this  court. 
[■^418]      We,  however,  do  not  perceive  that  the  rule  applies  to 

this  case.  The  public  do  not,  alone,  have  a  right  to  this 
penalty,  unless  they  shall  first  sue  for  its  recovery.  If  an 
informer  sues,  he  acquires  an  equal  right  with  the  public.  If 
the  people  sue  they  acquire  a  right  to  the  whole  recovery..  But 
the  rights  of  each  are  fixed  by  being  the  first  to  institute  pro- 
ceedings for  the  recovery.  If  the  forty-second  section  had  con- 
tained the  only  provision  for  bringing  suit  then  it  would  have 
to  be  brought  by  the  State's  attorney,  and  in  the  name  of  the 
people.  But  under  the  38th  section  a  common  informer  may 
sue,  in  the  common  law  mode,  in  his  own  name,  as  well  as  on 
behalf  of  the  people.  In  the  case  of  Schuyler  County  v.  Mer- 
cer County^  the  law  had  provided  no  other  court  in  which  a 
county  could  be  sued,  but  the  Circuit  Court  of  the  county  sued, 
and  hence  it  was  held  the  word  may  could  only  be  construed  as 
being  imperative.  But  in  this  case  two  modes  of  bringing  suit 
are  provided.  The  judgment  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Reeves,  Stevens  &  Co.  et  al, 

Mark  Ayeks  et  al. 

1.  Partnership  property  —  of  the  relative  rights  of  creditors  of  the  firm 
and  creditors  of  indimdual  members  of  the  firm.  It  is  undoubtedly  true,  as  a 
general  proposition,  that  when  a  partnership  and  its  members  are  insolvent, 
and  the  firm  has  been  dissolved,  an  equity  exists  in  favor  of  the  creditors  of 
the  firm,  in  respect  to  lands  of  the  firm  purchased  with  partnership  funds, 
superior  to  that  of  creditors  of  the  individual  partners. 

2.  But  cases  may,  and  do,  arise,  where  an  equal  or  superior  equity  may  be 
created  in  favor  of  a  creditor  of  an  individual  member  of  the  firm,  as,  where 
one  has  furnished  to  one  of  the  members,  before  the  partnership  was  formed, 

the  capital  upon  which  the  business  was  commenced. 
[*419]     3.     So,  where  the  money  of  a  creditor  of  one  of  the  partners,  con- 
tributed alone  to  the  purchase  of  lands  belonging  to  the  firm,  natural 
justice  would  say  that  the  claim  of  such  creditor  for  reimbursement  out  of 
the  lands,  wa's  superior  to  any  equity  of  creditors  of  the  firm. 

4.  Partners  have  a  lien  on  the  joint  property  for  the  discharge  of  the  firm 
debts,  when  such  lien  has  not  been  parted  with.  And  when  the  lien  exists, 
the  equities  of  creditors  of  the  firm  attach  to,  or  unite  with,  the  lien  of  the 
partners,  and  are  thus  rendered  availing  to  them. 

5.  This  equity  of  the  creditor  is  not  a  lien,  but  something  approaching  to 
it,  of  which,  with  the  assent  of  the  partners  entitled  to  the  leiu,  they  may 
avail  themselves  in  a  court  of  equity,  against  the  partnership  effects. 
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6.  But  this  rule  only  relates  to  the  rights  of  creditors  after  a  dissolution, 
and  to  property  undisposed  of,  and  to  which  prior  liens  have  not  attached. 

7.  The  creditors  of  a  solvent  firm  have  no  lien  upon  the  partnership 
property  for  the  payment  of  their  debts.  A  solvent  firm  may  convey  or 
mortgage  the  property  of  the  partnership,  in  payment  or  for  the  security  of 
an  individual  debt  of  one  of  the  partners. 

8.  Partnership  -la.'kd^— conveyance  thereof  by  one  partner.  "Where  the 
legal  title  to  lands  which  really  belong  to  the  firm,  is  in  one  of  the  partners 
only,  a  mortgage  executed  by  the  one  holding  the  legal  title  to  secure  his 
individual  debt  to  one  who  has  no  notice  of  the  equitable  rights  of  the  other 
partners,  will  vest  a  lien  in  the  mortgagee  discharged  of  any  equity  in  their 
favor,  or  of  the  creditors  of  the  firm. 

9.  But  if  such  mortgagee  takes  the  mortgage  with  notice  that  the  lands 
belonged  to  the  firm,  and  the  other  partners  did  not  consent  thereto,  he  will 
hold  subject  to  their  superior  lien  upon  their  proportionate  interest  in  the 
lands  for  the  payment  of  the  firm  debts,  and  an  equity  will  attach  to  that 
superior  lien  in  favor  of  the  creditors  of  the  firm. 

10.  Notice — by  possession.  Possession  of  land  by  a  purchaser,  or  person 
having  an  interest  therein,  is  sufficient  to  charge  all  persons  with  notice  of 
his  rights,  whether  legal  or  equitable. 

Weit  of  Error  to  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  Charles  R.  Starr,  Judge,  presiding. 

This  was  a  suit  in  chancery  instituted  in  the  court  below  by 
Reeves,  Stephens  &  Co.,  Henry  Falls,  Martin  Stradler  and 
Brother,  Mitchell  and  Raniinelsburg,  Calvin  B.  Camp,  merchants, 
doing  business  in  the  city  of  Cincinnati,  and  several  others, 
against  Mark  Ayers,  Theodore  Ayers,  Jesse  B.  Ayers  and 
Timothy  B.  Mason,  and  others,  to  set  aside  certain  mort-  [^420] 
gages  and  conveyances  of  land  executed  by  Mark  Ayers, 
and  to  subject  the  land  to  the  payment  of  debts  due  to  the  com- 
plainants as  creditors  of  Mark  Ayers  and  Theodore  Ayers,  who 
were  partners,  doing  business  under  the  name  of  Ayers  &  Co., 
at  Concord,  in  Iroquois  County. 

It  appears  that  certain  lands  in  Illinois  were  purchased  with 
the  proceeds  of  the  business  of  the  firm  of  Ayers  &  Co.,  the 
title  to  which  was  taken  in  the  name  of  Mark  Ayers  alone. 
Subsequently,  Mark  Ayers  executed  a  mortgage  upon  a  portion 
of  these  lands  to  secure  an  individual  debt  owing  by  him  to 
Mason,  and  he  conveyed  other  portions  of  the  lands  to  Jesse  B. 
Ayers.  After  the  recording  of  the  mortgages  and  deed,  the 
complainants  recovered  certain  judgments  against  Ayers  &  Co., 
and  this  bill  was  filed  for  the  purpose  of  setting  aside  the  mort- 
gages and  deed,  which  were  alleged  to  have  been  made  in  fraud 
of  the  rights  of  the  complainants  as  creditors  of  the  finn  of 
Ayers  &  Co.,  and  to  subject  the  lands  to  the  payment  of  their 
debts. 

The  circumstances  under  which  the  mortgages  were  made  are 
set  forth  in  the  ODinion  of  the  court. 
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Upon  the  hearing  in  the  Circuit  Court  a  decree  was  rendered 
dissmissing  the  bill.  The  complainants  thereupon  sued  out  this 
writ  of  error. 

Mr.  George  B.  Joiner  and  Mr.  James  Fletcher,  for  the 
plaintiffs  in  error. 

Messrs.  Gookins  and  Roberts  and  Mr.  Stephen  G.  Bovie,  for 
the  defendants  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  to  set  aside  certain  mort- 
gages and  deeds  of  conveyance  of  real  estate,  and  to  have 
[""421]  judgments  recovered  by  complainants  against  defendants, 
satisfied  by  sale  of  the  property.  It  appears  that  Mason, 
in  his  lifetime,  for  the  purpose  of  assisting  his  son-in-law,  Mark 
Ayers,  in  commencing  business,  loaned  him  about  $5,000,  which 
he  had  procured  by  borrowing  and  mortgaging  his  own  property  to 
secure  its  payment.  No  security  was  given  by  Mark  at  the  time, 
but  it  was  agreed  that  so  soon  as  he  acquired  lands  in  Illinois, 
he  would  secure  the  money  thus  loaned  to  him  by  mortgage  on 
it.  It  seems  that  Mark  invested  the  money  in  goods,  and  took 
his  brother  Theodore  into  the  firm  as  a  partner.  They  had  but 
little  capital,  it  being  almost  entirely  the  money  loaned  Mark  by 
Mason.  Out  of  the  proceeds  of  the  business  of  the  firm,  the 
Hollingsworth  and  Sherman  farms,  as  well  as  other  lands,  were 
purchased. 

According  to  their  previous  agreement,  Mark  mortgaged  to 
Mason  the  Hollingsworth  farm,  and  some  lots  in  the  town  of 
Concord.  Subsequently,  Mason  released  his  mortgage  on  the 
town  lots,  and  took  a  mortgage  on  the  Sherman  farm.  At  this 
time  the  firm  was  doing  business  as  usual.  Mason  resided  at 
Cincinnati,  and  it  does  not  appear  that  he  was  informed  that 
Theodore  was  a  partner  of  Mark.  The  deeds  for  these  lands  to 
Mark,  were  duly  recorded,  as  well  as  the  mortgages  to  Mason. 
Complainants  recovered  their  judgments  subsequently  to  the 
execution  and  record  of  the  mortgages,  so  that  the  only  ground 
which  they  rely  upon  for  a  recovery  is  that  the  mortgages  to 
Mason  and  the  deeds  to  Jesse  Ayers,  are  fraudelent  and  void,  and 
made  to  hinder  and  delay  creditors. 

It  is  insisted,  that  as  the  lands  were  purchased  with  joint 
funds  of  the  firm,  they  were  partnership  property,  and  the 
creditors  of  the  firm  have  a  superior  equity  over  the  creditors  of 
the  individual  members  of  the  co-partnership.  It  is  undoubtedly 
true,  as  a  general  proposition,  that  when  a  partnership  and  its 
members  are  insolvent,  and  the  firm  has  been  dissolved,  such  an 
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equity  does  exist.  But  the  reason  of  the  rule  seems  to  be  that 
the  creditors  of  the  firm,  having  furnished  or  contributed  to  the 
fund,  natural  equity  gives  them  a  superior  claim  to  that 
of  persons  who  have  not  contributed  to  or  created  the  ['''"422] 
fund.  Cases  may,  and  do,  arise,  where  an  equal  or  supe- 
rior equity  may  be  created  in  favor  of  a  creditor  of  a  member 
of  the  firm.  As  in  this  case,  by  furnishing  the  capital  upon 
which  the  business  was  commenced.  Mason's  money  contributed 
largely  to  the  means  with  which  these  farms  were  purchased. 
For  aught  that  appears.  Mason's  money  contributed  alone  to  their 
purchase,  and  if  so,  natural  justice  would  say  that  his  claim  was 
superior  to  that  of  plaintiffs  in  error. 

If  Mason's  money  purchased  these  lands,  and  plaintiffs  in 
error  afterwards  gave  credit  to  the  firm,  we  are  unable  to  see 
that  they  should  be  preferred  in  payment  out  of  this  fund. 
Having  furnished  a  large  portion  of  the  capital  of  the  firm, 
Mason  certainly  acquired  an  equal  equity  to  that  of  plaintiffs  in 
error.  And  it  is  a  maxim  that  the  equities  being  equal,  the 
party  who  unites  the  legal  title  with  his  equity  must  prevail. 
The  legal  title  to  these  lands  was  in  Mark  Ayers,  and  when 
Mason  obtained  these  mortgages  he  thus  united  a  legal  lien  to 
his  prior  equity,  which  is  superior  to  the  mere  naked  equity  of 
plaintiffs  in  error,  as  he  did  this  before  they  took  any  steps  to 
enforce  their  equity.  If,  however,  Mason  knew  that  Theodore 
had  an  equitable  title  to  an  undivided  half  of  the  property,  it 
would  be  different  as  to  that  half,  unless  it  was  with  his  consent. 

As  to  the  Slierman  farm  there  is  no  evidence  that  he  had  any 
notice,  or  is  in  any  way  chargeable  with  notice.  Upon  tliat  flirm, 
then,  there  seems  to  be  no  doubt  that  his  lien  is  complete^  prior 
and  superior  to  that  of  plaintiffs  in  error.  But  as  to  the  Hol- 
lingsworth  farm,  Theodore  was  in  possession  at  the  time  the 
mortgage  was  executed.  And  this  court  has  repeatedly  held, 
that  possession  by  a  purchaser,  or  person  havino^  an  interest  in 
the  land,  is  sufficient  to  charge  all  persons  with  notice  of  his 
rights,  whether  legal  or  equitable.  Mason  must,  therefore,  be 
held  to  have  received  his  mortgage  with  notice  that  in  equity 
Theodore  held  the  title  to  an  undivided  half  of  the  property. 
And  without  Theodore's  consent,  no  conveyance  which 
Mark  could  make,  to  a  person  having  notice,  could  divest  [-423] 
him  of  title.  Had  it  appeared  that  Mai'k  made  the  mort- 
gage to  Mason  with  the  consent  of  Theodore,  then  the  lien  would 
have  been  complete  to  the  whole  property,  but  in  the  absence  of 
such  consent  he  only  acquired  a  lien  on  Mark's  half 

There  is  no  evidence  that  this  firm  was  insolvent  at  the  time 
these  mortgages  were  executed;  and- we  are  aware  of  no  rule  of 
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law  which  will  prevent  a  solvent  firm  from  conveying  or  mort- 
gaging property  of  the  partnership,  or  from  paying  the  debts  of 
one  partner  with  the  joint  property  of  the  firm.  And  unless  it 
is  done  for  frandnlent  purposes  and  the  vendee  participates  in  the 
fraud,  he  will  acquire  title.  The  creditors  of  a  solvent  firm  have 
no  lien  upon  the  partnership  property  for  the  payment  of  their 
debts.  Otherwise  every  person  trading  with  a  partnership  would 
be  liable  to  loss  by  its  subsequent  insolvency.  JN^o  rule  is.  more 
familiar  than  that  the  interest  of  a  partner  may  be  sold  on 
execution  to  satisfy  an  individual  debt. 

It  is  urged  that  when  the  partners  themselves  have  a  lien 
upon  the  joint  property,  for  the  discharge  of  the  firm  debts, 
that  lien  may  be  made  available  for  the  benefit  of  creditors  of 
the  firm.  It  is  held,  that  partners  have  such  a  lien  in  all  cases, 
unless  they  have  parted  with  it.  In  such  a  case  the  equities  of 
creditors  attach  to,  or  untie  with,  the  lien  of  the  partners,  and 
are  thus  rendered  availing.  They  have  no  lien,  but  something 
approaching  to  it,  of  which,  with  the  assent  of  the  partners 
entitled  to  the  lien,  they  may  avail  themselves  in  a  court  of 
equity  against  the  partnership  effects.  Story  on  Part.  sec.  360. 
It  is,  however,  to  be  observed,  that  this  only  relates  to  the  rights 
of  creditors  after  a  dissolution,  and  to  property  undisposed  of, 
and  to  which  prior  liens  have  not  attached.  If  Theodore  con- 
sented to  the  execution  of  the  mortgage  on  the  Hollingsworth 
farm,  he  thereby  parted  with  his  equitable  title,  and  had  no  lien 
upon  this  property  for  the  payment  of  the  firm  debts  after  the 
dissolution  occurred,  and  a  prior  lien  had  attached  in  favor  of 
Mason,  and  there  could  in  that  case  be  nothing  to  which 
[■^"424]«the  equities  of  the  firm  creditors  could  attach. 

A  conveyance  from  Theodore  to  Mark  is  spoken  of  in 
the  record,  but  there  is  no  evidence  produced  of  its  existence. 
If  there  is  such  a  deed,  and  it  was  made  before  the  mortgage  to 
Mason  was  executed,  or  if  afterwards,  and  before  liens  of  cred- 
itors attached.  Mason's  lien  would  be  complete  to  the  whole  of 
the  Hollingsworth  farm.  Or,  if  his  consent  to  the  execution  of 
the  mortgage  were  shown,  the  result  would  be  the  same.  But 
in  the  absence  of  such  a  deed  or  such  consent,  the  equitable 
title  to  an  undivided  half  of  that  farm  is  still  in  Theodore,  and 
liable  to  sale  for  the  payment  of  the  firm  debts.  For  the  error 
in  dissmissing  the  bill  as  to  this  half  of  the  Hollingsworth  farm, 
the  decree  of  the  court  below  must  be  reversed  and  the  cause 
remanded. 

Decree  reversed, 
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The  Chicago,  Burlington  and  Quinoy  Baileoad  Company 

V, 

John  M.  Cauffman. 

1.  'Eytd'E'NC^e,— positive  and  negative.  In  an  action  against  a  railroad  com- 
pany, alleging  negligence  in  not  sounding  a  whistle  or  ringing  a  bell  on 
approaching  a  road  crossing,  a  jury  may  be  justified  in  giving  greater  weight 
to  the  testimony  of  witnesses  who  state,  negatively,  that  the  whistle  was  not 
sounded  nor  the  bell  rung,  than  to  that  of  witnesses  stating,  affirmatively, 
that  such  was  done,  when  the  former  witnesses  were  in  a  position  to  enable 
them  to  know  the  fact. 

3.  BAMK—fonner  decision.  Nor  does  this  conflict  with  the  ruling  in  the 
case  of  "The  Chicago  and  Hock  Island  Railroad  Company  v.  Still,  19  111.  499, 
that  positive  evidence  of  that  character  is  entitled  to  more  weight  thaa 
negative.  In  that  case  the  witnesses  testifying  negatively  were  not  in  a 
position  to  enable  them  to  know  what  transpired  so  well  as  those  who  testified 
to  the  affirmative  fact. 

3.  ISTegltgenck — railroad  trains  crossing  Mghwa,ys.  Railroad  com-  [*425] 
panics  are  bound,  in  crossing  public  highways,  to  so  regulate  the  speed 

of  their  trains,  and  to  give  such  signals,  as  to  apprise  persons  of  their  ap- 
proach. It  is  also  the  duty  of  those  having  charge  of  the  trains  to  keep  a 
look-out  so  as  to  foresee,  and,  as  far  as  possible,  to  prevent  injury  to  persons 
exercising  their  legal  right  in  traveling  upon  the  highway. 

4.  And  it  is  equally  the  duty  of  persons  when  crossing  the  track  of  a  rail- 
road to  be  on  their  guard,  and  to  see  that  they  are  not  incurring  danger  to 
themselves  or  their  property. 

5.  If  a  person  thus  situated  is  guilty  of  negligence,  he  must  be  responsi- 
ble for  its  consequences,  unless  the  company  have  been  guilty  of  misconduct 
still  more  gross  and  willful. 

6.  But  negligence  on  the  part  of  the  individual  will,  by  no  means,  absolve 
the  railroad  company  from  their  duty  to  use  all  reasonable  etforts  to  prevent 
injury. 

7.  The  same  ruie  in  that  regard,  applies  to  cases  of  injury  to  property  and 
to  persons. 

8.  It  is  gross  negligence  in  an  engine  driver  not  to  have  observed  stock 
upon  or  near  the  track  at  a  road  crossing  for  eighty  or  one  hundred  yards 
before  reaching  that  point,  when  he  could  readil}'-  have  done  so. 

9.  Negligence — stock  running  at  large.  The  owner  of  stock,  which  has 
been  killed  by  a  railroad  train  and  for  which  he  is  seeking  to  recover,  is  not 
chargeable  with  negligence  because  the  stock  was  running  at  large  at  the 
time  of  the  injury. 

10.  It  has  been  the  settled  law  of  this  State  for  many  years,  that  individ- 
uals may  permit  their  stock  to  run  on  the  commons  and  highways  of  the 
country,  and  in  doing  so  they  are  guilty  of  no  wrong. 

"Wkit  of  Eekor  to  the  Circuit  Court  of  Bureau  County;  the 
Hon.  Madison  E.  Hollister,  Judge,  presiding. 

This  was  an  action  on  the  case  commenced  in  the  court  below, 
in  January,  1861,  by  John  M.  Cauffman  against  the  Chicago, 
Burlington  and  Quincy  Eailroad  Company,  to  recover  damages 
for  the  running  over  and  killing  of  two  colts,  the  property  of 
the  plaintiff,  by  a  train  upon    the  road  of  the  defendant,  the 

323 


426-427        0.  B.  &  Q.  K  K.  Co.  v.  Cauffman.       [April  T. 
Opinion  of  the  Court. 

injury  resulting,  as  was  alleged,  from  the  negligence  of  the  ser- 
vants of  the  company.  A  trial  resulted  in  a  verdict  and 
[*426]  judgment  for  the  plaintiff.  On  appeal  to  this  court,  that 
judgment  was  reversed  at  the  April  term,  1862,  and  the 
cause  remanded.  Tli-e  case  is  reported  in  28  IlL  513.  Another 
trial  resulted  also  in  a  verdict  for  the  plaintiff,  and  his  damages 
were  assessed  at  the  sum  of  one  hundred  and  twenty  dollars.  A 
motion  for  a  new  trial  was  overruled,  and  a  judgment  entered 
upon  the  verdict.  The  railroad  company  now  bring  the  case 
into  this  court  a  second  time,  upon  writ  of  error. 

It  appears  that  the  plaintiff's  colts  were  running  at  large,  and 
on  the  23d  day  of  November,  1859,  being  upon  the  track  of  the 
railroad  at  a  point  where  it  crossed  a  public  highway,  they  were 
run  against  and  killed  by  a  passing  train.  The  plaintiff  alleges 
negligence  on  the  part  of  the  servants  of  the  company,  in  failing 
to  ring  a  bell  or  sound  a  whistle  on  approaching  the  crossing, 
and  also,  in  not  attempting  to  slacken  the  speed  of  the  train 
after  the  colts  were  discovered,  or  with  proper  diligence  could 
have  been  seen,  upon  the  track.  The  testimony  was  conflicting, 
in  respect  to  the  question  uf  negligence,  but  it  is  unnecessary  to 
notice  it  further  here,  as  enough  is  detailed  in  the  opinion  of  the 
court  to  show  the  application  of  the  rules  laid  down  respecting 
the  duties  of  the  company,  and  of  the  owner  of  the  stock,  under 
the  circumstances  indicated. 

Messrs.  Walker  and  Dextee,  for  the  plaintiff  in  error. 

Mr.  J.  I.  Taylor,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

The  first  question  presented  by  the  assignment  of  errors,  for 
our  consideration,  is  whether  the  verdict  of  the  jury  is  mani- 
festly against  the  weight  of  evidence.  After  a  careful  exami- 
nation of  all  the  proof  in  the  case  we  are  not  able  to  perceive 
that  the  verdict  should  be  disturbed.  All  that  can  be  said  is 
that  the  proof  is  conflicting  and  is  of  that  unsatisfactory 
p427]  character  which  at  most  may  create  a  doubt  as  to  the  cor- 
rectness of  the  conclusion  at  which  the  jury  have  arrived. 
In  such  a  case  the  jury  are,  under  the  law,  the  judges  of  the  degree 
of  weight  that  the  evidence  shall  receive.  They  are  required  to 
harmonize  conflicting  portions,  if  that  may  be  done,  and  if  not 
then  to  determine  what  faith  should  be  giv'en  to  each  witness 
and  his  statements,  receiving  and  acting  upon  such  as  is  worthy 
of  belief,  and  rejecting  such  as  is  unworthy  of  credence.     The 
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whole  case  has  been  fairly  submitted  to  them  on  proper  instruc- 
tions and  we  are  not  authorized  to  disturb  their  iiuding. 

As  many  as  three  witnesses  introduced  by  defendant  in  error, 
and  who  were  near  to  the  place  of  the  accident  and  expecting  to 
see  the  collision,  say  they  did  not  hear  the  ringing  of  the  bell  or 
the  sounding  of  the  whistle,  until  within  from  seven  to  ten  rods 
of  the  place  where  the  colts  were  killed.  On  the  other  side,  the 
engineer  and  the  Hreman  swear  that  the  bell  was  rang.  And  a 
passenger  testifies,  that  whilst  standing  on  the  jDlatform,  before 
the  accident  occurred,  he  heard  the  bell,  but  after  going  into  the 
car  he  heard  it  no  longer.  Now  here  was  apparently  a  conflict 
of  evidence.  And  it  was  for  the  jury  to  determine  which  wit- 
nesses were  and  which  were  not  worthy  of  belief.  It  is,  how- 
ever, urged  that  the  case  of  the  Chicago  and  Booh  Island 
Railroad  Company  v.  Stilly  19  111.  499,  announces  a  different 
rule,  ^j  reference  to  that  case  it  will  be  seen  that  the  witnesses 
who  testified  that  they  did  not  hear  the  sound  of  the  bell  or 
whistle  were  most  of  them  in  a  position  that  they  could  not 
see  what  was  transpiring,  and  the  others  simply  state  that  they 
heard  neither  sound,  whilst  in  this  case  the  witnesses  were  near 
at  hand  and  saw,  and  were  in  a  position  to  hear  either  the  bell 
or  the  whistle,  if  they  had  been  sounded. 

Again,  there  was  a  miniber  of  witnesses  who  testify  that  the 
servants  of  the  road  could  have  seen  the  colts  from  the  engine. 
On  the  other  hand,  the  engine  driver  and  the  fireman  say  that 
the  view  was  obstructed  by  bushes  and  small  trees  on  the 
side  of  the  road.  But  when  the  number  of  witnesses  wlio  ["^428] 
testify  that  there  was  no  obstruction  to  prevent  the  en- 
gineer from  seeing  the  colts  is  considered,  the  weight  seems  to 
be  decidedly  in  their  favor.  And  we  are  compelled  to  conclude 
that  the  jury  were  warranted  in  believing  them  rather  than  the 
servants  of  the  road.  If  these  witnesses  are  to  be  believed, 
nothing  but  gross  inattention  could  have  prevented  the  engine 
driver  and  fireman  from  seeing  the  colts. 

The  question  of  negligence  tlien  arises.  In  the  case  of  the 
Chicago  and  Rock  Island  Railroad  Comjpany  v.  Stilly  19  111. 
499,  the  rule  was  announced,  that  railroad  companies  were 
bound,  in  crossing  public  highways  and  thoroughfares,  to  so 
regulate  the  speed  of  trains,  and  to  give  such  signals  as  to 
apprise  persons  of  their  approach.  And  that  it  was  the  duty 
of  those  having  charge  of  the  train  to  keep  a  look  out  so  as  to 
foresee  and,  as  far  as  possible,  to  prevent  injurj^  to  persons  exer- 
cising their  legal  rights  in  traveling  upon  the  highway.  It  was 
also  said,  that  a  failure  to  perform  any  of  these  duties  should 
render  them  liable  for  injuries  inflicted.     But  whilst  the  road  is 
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lield  to  the  performance  of  these  duties  it  is  equally  the  duty  of 
individuals  when  crossing  the  track  of  a  railroad  to  be  on  their 
guard  and  to  see  that  they  are  not  incurring  danger  to  them- 
selves or  to  their  property.  If  they  are  guilty  of  negligence 
they  must  be  responsible  for  its  consequences,  unless  the  com- 
pany have  been  guilty  of  misconduct  still  more  gross  and  will- 
ful. And  the  same  rule  applies  to  the  injury  of  property  as  to 
persons. 

If  it  is  true,  as  the  jury  have  found,  that  the  engine  driver 
could  readily  have  seen  the  colts  for  eighty  or  one  hundred  rods 
before  reaching  the  crossing,  and  he  neglected  to  do  so,  they 
were  warranted  in  finding  there  was  gross  negligence.  The 
evidence  shows,  that  a  part  of  the  colts  were  seen  by  both  the 
engine  driver  and  the  fireman  to  get  upon  and  then  leave  the 
track  quite  a  distance  from  the  crossing  where  the  colts  were 
killed,  and   that  the  speed  of  the  train  was  not  checked.     They 

then  knew  where  the  colts  were  and  must  have  known 
[*429]  that  they  could  not  cross  the  cattle  guard,  and  it  was  their 

duty,  knowing  these  facts,  to  have  taken  special  pains  to 
avoid  the  injury.  The  colts  were  running  at  large,  it  is  true, 
but  it  has  been  the  settled  law  of  this  State  for  many  years,  that 
individuals  may  permit  their  stock  to  run  on  the  commons  and 
on  the  highways  of  the  country,  and  in  doing  so  they  are  guilty 
of  no  wrong.  Seely  v.  Petei'S^  5  Gilm.  130.  It  was  there  held, 
that  the  common  law  requiring  individuals  to  fence  in  their 
cattle  had  never  obtained  in  this  State,  and  the  rule  then 
announced  has  been  ever  since  regarded  as  settling  that  question. 
It  has  been  repeatedly  held  that  parties  in  the  exercise  of  their 
right  of  using  tneir  several  roads  must  do  so  in  such  a  manner 
as  to  avoid  injury  to  each  other.  And  w^hilst  in  the  exercise  of 
such  rights  each  party  must  be  held  to  the  highest  practicable 
degree  of  care  and  circumspection,  to  avoid  injury  to  otliers.  In 
this  case  defendant  in  error  had  the  right  to  permit  the  colts  to 
run  at  large,  and  in  doing  so  was  guilty  of  no  negligence.  But 
even  if  it  was  negligence,  the  company  were  not  thereby  absolved 
from  the  duty  of  using  all  reasonable  efforts  to  prevent  the 
injury.  If  the  owner  was  guilty  of  negligence,  still  that  would 
not  authorize  the  company  to  remit  their  efforts  to  prevent  the 
injury.  And  whether  they  had  used  all  proper  efforts  for  its 
avoidance,  was  a  question  lor  the  consideration  of  the  jury,  and 
they  have  found  they  did  not,  and  the  evidence  in  the  case  war- 
ranted the  finding.  After  a  careful  examination  of  the  record 
we  do  not  perceive  any  error  in  the  record,  and  the  judgment  of 
the  court  below  must  be  afiirmed. 

Judgment  affirmed. 
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Levi  E.  Paesons  [*430] 

V. 

The  Northern  Illinois  Coal  and  Iron  Company  of  LaSalle. 

1.  Limitations — of  a  new  'promise.  In  order  to  remove  the  bar  of  the 
statute  of  limitations  by  a  new  promise  made  within  the  period  of  limita- 
tion, it  is  necessary  there  should  be  shown,  either  an  express  promise  to  \)iij 
the  uKmey;  a  conditional  promise,  with  performance  of  the  condition;  or  an 
unconditional  admission  of  the  justice  of  the  debt. 

3.  So,  where  the  debtor  expresses  a  willingness  to  pay  the  claim  provided 
certain  credits  are  allowed  him,  and  a  particular  item  stricken  out,  to  which 
the  creditor  declines  to  accede,  there  is  no  sufficient  promise  to  paj^,  nor 
acknowledgment  of  the  justice  of  the  debt,  to  relieve  it  from  the  operation 
of  the  statute. 

Appeal  from  the  County  Court  of  LaSalle  County;  the  Hon. 
P.  K.  Leland,  Judge,  presiding. 

This  was  an  action  of  assumpsit  commenced  in  the  court 
below  on  the  20th  of  January,  1864,  by  the  Northern  Illinois 
Coal  and  Iron  Company  of  LaSalle  against  Levi  E.  Parsons,  to 
recover  upon  an  account  for  coals,  goods,  wares  and  merchandise 
sold  and  delivered,  and  for  work  and  labor. 

Among  other  pleas,  the  defendant  interposed  that  of  the 
statute  of  limitations,  alleging  that  the  cause  of  action  had  not 
accrued  within  five  years  before  the  commencement  of  the  suit. 
The  plaintiff  replied,  averring  a  new  promise  within  five  years, 
and  issue  was  joined  thereon. 

It  clearly  appears  from  the  record  that  the  cause  of  action  did 
not  accrue  within  five  years,  and  the  only  question  is,  whether 
the  testimony  shows  a  new  promise  on  the  part  of  the  defendant 
witliin  fiYQ  years  to  pay  the  account,  so  as  to  take  the  case  out 
of  the  statute.  On  this  subject  the  testimony  was  as  fol- 
lows: ^  [*431] 

Edgar  Loomis^  who  was  introduced  as  a  witness  on  the 
part  of  the  plain tifi",  to  prove  the  account,  testified  that  the 
account  was  correct,  except  some  credits  to  be  allowed  the 
defendant,  who  had  sold  coal  for  the  company  on  commission; 
those  commissions  were  not  credited.  The  witness  said:  We 
never  had  any  settlement  of  the  commissions  while  I  was  super- 
intendent for  the  company.  The  defendant  claimed  more  than 
I  thought  was  right.  I  made  out  about  sixty  odd  dollars  com- 
missions. Think  $100  would  be  a  liberal  credit  on  the  account. 
The  defendant  claimed  more.  The  last  item  in  the  account  is 
$11.50  for  a  keg  of  brandy  which  Parsons  bought  for  himself 
of  J.  Mclnhill,  and  shipped  by  express  to  me.     I  suppose  it 
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was  drank  up;  the  defendant  should  be  allowed  a  credit  for 
that.  The  company  paid  Mclnhill  for  the  brandy  about  29th 
March,  1859.  The  defendant  was  willing  to. settle  if  I  would 
allow  him  the  commissions  he  claimed,  which  I  would  not  do, 
as  I  thought  he  claimed  too  much.  The  defendant  and  I  exam- 
ined the  account  together  in  1863.  We  had  threatened  to  sue 
him  once  or  twice.  Finally,  he  came  to  the  office,  and  we  went 
into  an  examination  of  the  account  and  everything  was  satisfac- 
tory. I  believe  he  objected  to  the  $11.50,  but  the  balance  was 
satisfactory.  He  claimed  more  commissions  than  I  was  willing 
to  allow.  Think  he  was  there  twice.  He  was  willing  to  settle 
the  account  if  I  would  allow  him  commissions  on  coal  which  I 
thought  he  was  not  entitled  to. 

George  II.  Locey,  introduced  by  the  plaintiff,  testified:  I  am 
superintendent  of  the  works  of  the  plaintiff.  About  the  4th  of 
JSTovember,  1863,  I  inclosed  to  Mr.  Parsons,  at  Peru,  the  account 
sued  upon.  He  came  to  LaSalle  shortly  after  to  see  about  set- 
tling the  account.  He  said  he  supposed  he  owed  the  company 
something.  He  looked  over  the  account,  item  by  item,  and 
stated  that  there  should  be  a  credit  allowed  him  for  commis- 
sions under  an  agreement  he  had  made  with  Mr.  Loomis,  the 
former  superintendent  of  the  company,  which  had  not  been 
given  him,  and  that  when  the  question  of  commissions 
[*432]  was  settled,  he  was  ready  to  pay  the  account.  I  had  no 
knowledge  of  any  agreement  in  regard  to  commissions 
and,  of  course,  could  make  no  settlement  with  him,  except  upon 
the  basis  of  the  account  as  it  stood  upon  the  book,  and  so  .stated 
to  Mr.  Parsons. 

The  finding  was  in  favor  of  the  plaintiff,  and  their  damages 
assessed  at  $186.60. 

The  defendant  brings  the  case  to  this  court  by  appeal,  and 
insists  there  was  no  sufficient  evidence  of  a  new  promise  to 
authorize  a  recovery  against  him. 

Mr.  G.  S.  Eldredge,  for  the  appellant. 

The  effect  of  the  statute  could  only  be  avoided  by  showing 
either  an  express  promise  to  pay  the  debt,  or  an  implied  promise 
resulting  from  an  unqualified  admission  of  a  present  indehted- 
ness  and  intention  to  pay^  at  the  time  acted  upon  and  acceded 
to  hy  the  creditor.  Neither  of  which  existed  in  this  case.  Ayres 
V.  Richards,  12  111.  146;  Keener  v.  Crull.  19  111.  189-191; 
Bell  V.  Morisen,  1  Peters,  351;  Sands  v.  Gelsten,  15  Johns. 
511;  Purdy  v.  Austin,  8  Wend.  187;  Hancock  v.  Bliss,  7 
Wend.  267;  Allen  y.  TF^Z'^z^^n  15  Wend.  254;  GlqrhN.  Dutcher, 
9  Conn.  674;  Sowlden  v.  Eansaeller,  9  Wend.  293. 
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Messrs.  Bull  and  Nash,  for  the  appellee. 

There  can  be  no  question  from  the  testimony  both  of  Loomis 
and  Locey,  but  more  especially  the  latter,  of  an  express  acknowl- 
edgment by  Parsons,  within  five  years,  of  an  indebtedness  to 
appellee  and  an  express  promise  to  pay  the  same.  The  most 
that  can  be  urged  against  them  is  that  the  acknowledgment  and 
promise  do  not  of  themselves  fix  upon  the  amount  due.  This 
was  not  necessary;  that  amount  could  be  ascertained  by  other 
testimony.  In  3d  volume  Parsons  on  Contracts,  at  page  69,  we 
find :  "  It  is  not  necessary  that  the  acknowledgment  sliould  be 
of  any  precise  amount,  but  if  there  be  an  admission  of 
any  debt,  and  of  legal  liability  to  pay  it,  evidence  may  [^433] 
be  connected  with  this  admission  to  show  the  amount; 
and  even  if  the  parties  differ  as  to  the  amount,  an  admission 
of  the  debt  will  remove  the  bar." 

The  question  whether  the  acknowledgment  or  promise  sliould 
fix  the  precise  amount,  as  far  as  I  have  been  able  to  see,  has 
never  been  before  tliis  court,  and  I  will  therefore  call  the  atten- 
tion of  the  court  to  Mills  v.  Wildman^  18  Conn.  124,  where  it  is 
held  that  a  promise  to  settle  the  balance  due,  when  ascertained, 
is  sufiJicient  to  remove  the  bar.  Also  to  Lord  v.  Harvey^  3  Conn. 
370,  where  an  acknowledgment  of  a  subsisting  debt,  leaving  the 
amount  open,  is  held  sufficient.  Also  to  Ilazelbaher  v.  JReeves^ 
12  Penn.  264;  Davis  v.  Steiner,  14  Penn.  275;  Dinsmore  v. 
Dinsniore^  21  Me.  J 33,  wheie  it  is  held  that  the  acknowledg- 
ment need  not  fix  the  precise  amount  due.  Also  to  Barnard  v. 
Bartholomew^  22  Pick.  291,  where,  as  well  as  in  some  of  the 
above  cases,  it  is  held  that  evidence  aliunde  can  be  introduced 
to  fix  the  amount.  And  also  to  Colledge  v.  Horn,  3  Eing.  (11 
Eng.  C.  L.)  119,  where  it  is  held  that,  even  if  the  parties  differ 
as  to  amount,  the  acknowledgment  of  a  present  indebtedness  and 
promise  to  pay  the  same  removes  the  bar. 

Mr.  Chief  Justice  Walkek  delivered  the  opinion  of  the  Court: 

The  account,  to  recover  which  this  suit  was  brought,  accrued 
more  than  five  years  before  the  suit  was  instituted.  The  defend- 
ant filed,  amongst  others,  a  plea  of  the  statute  of  limitations,  and 
to  it  the  plaintiff  replied  a  new  promise  made  within  five  years. 
There  seems  to  be  no  question  that  all  of  the  items  charged  in 
the  account  were  purchased  more  than  five  years  before  this  suit 
was  commenced.  But  it  is  insisted  that  a  new  promise  may  be 
inferred  from  the  various  efforts  which  were  made  to  settle,  in 
none  of  which  was  the  justice  of  the  account  denied,  except  as  to 
the  cliarge  for  the  brandy,  and  the  want  of  a  sufficient  credit 
for  commissious  on  the  sale  of  coal  for  the  company.     The  [*434J 
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evidence  also  shows  that  appellant,  on  more  than  one  occa- 
sion, stated  that  if  they  would  correct  the  erroneous  charge  for 
the  brandy,  and  allow  him  what  he  claimed  for  commissions,  he 
would  settle.  But  the  company  never  corrected  the  account,  as 
he  claimed  they  should;  nor  does  it  appear  that  he  otherwise 
ever  promised  to  pay  the  account,  or  any  portion  of  it. 

This,  at  most,  was  but  a  conditional  promise  to  pay  a  portion 
of  the  claim.  If,  however,  it  should  be  so  considered,  the  com- 
pany never  performed  the  condition,  as  they  did  not  deduct  the 
charge  for  brandy  and  allow  the  commissions,  but  at  all  times 
claimed  these  items,  and  refused  to  allow  for  commissions  more 
than  hfty  or  sixty  dollars.  If  this  was  a  conditional  promise, 
the  company  could  not  claim  the  performance  until  they  com- 
plied with  the  condition,  which  they  never  did. 

To  remove  the  bar  of  the  statute,  it  was  imcumbent  upon 
appellant  to  show  an  express  promise  to  pay  the  money,  or  a  con- 
ditional promise,  with  a  performance  of  the  condition,  or  an 
unconditional  admission  of  the  justice  of  the  debt.  J^either  of 
these  has  been  shown  in  this  case.  There  was  not  an  express 
promise  to  pay,  nor  was  there  an  unqualified  admission  that  the 
debt  was  due  and  an  intention  to  pay.  On  the  contrary,  appel- 
lant always  contested  the  correctness  of  the  account,  and  the 
company  were  unwilling  to  accede  to  his  views.  We  are,  there- 
fore, of  the  opinion  that  the  finding  was  against  the  law  and 
the  evidence,  and  the  judgment  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed 


[*435]  Hugh  Rice 

v. 
The  People  of  the  State  of  Illinois. 

1.  Pleading — in  criminal  cases — indictment  for  selling  liquor  without  license. 
It  is  not  necessary,  in  an  indictment  for  selling  liquor  without  a  license,  to 
give  the  name  of  the  party  to  whom  the  liquor  was  sold,  nor  to  aver  that  the 
name  of  the  purchaser  was  to  the  jury  unknown. 

2.  Venue — in  criminal  cases — inust  he 'proved.  Where  the  record  brought 
to  this  court,  on  writ  of  error,  in  a  criminal  case,  purports  to  contain  all  the 
evidence  given  on  the  trial  below,  it  must  appear  affirmatively,  from  the 
evidence,  that  the  offense  charged  was  committed  in  the  county  alleged  in  the 
indictment.     Otherwise  a  judgment  of  conviction  will  be  reversed. 

3.  Instructions — should  he  based  on  the  evidence.  It  is  proper  to  refuse  an 
instruction  when  there  is  no  evidence  on  which  to  base  it. 

Wkit  of  Ekkoe  to  the  Circuit  Court  of  McLean  County;  the 
Hon.  S.  L.  Richmond,  Judge,  presiding. 
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The  case  is  stated  in  the  opinion  of  the  Court. 

Messrs.  Tipton  and  Benjamin,  for  the  plaintiff  in  error,  insisted 
that  an  indictment  for  selling  liquor  without  a  license  should 
alleo^e  to  whom  the  liquor  was  sold,  or  that  the  name  of  the  pur- 
chaser was  unkown,  citing  Com.  v.  Thurlow,  24  Pick.  374;  State 
V.  Walker,  3  Harrington  547;  State  v.  Steedman,  8  Rich.  (S.  C.) 
312;  State  v.  Jackson,  4  Black.  49;  Blodget  v.  State,  3  lud.  403; 
State  V.  Burgess,  4  Ind.  606;  State  v.  Stuckey,  2  Black.  289; 
Neales  v.  State,  10  Mo.  498;  Cajpritz  v.  State,  1  Md.  569; 
State  V.  Faucett,  4  Dro.  &  Batt.  107;  State  y.Wentworth,  35 
N.  H.  442;  State  v.  Hitchings,  5  Gray,  482. 

Mr.  Charles  Blanchard,  State's  attorney  for  the  people,  cited 
Zarresseller  v.  The  People,  17  111.  101. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  indictment  in  the  McLean  Circuit  Court  ['^436] 
against  the  plaintiff  in  error  for  selling  spirituous  liquors 
without  a  license,  by  a  less  quantity  than  one  quart. 

A  motion  to  quash  the  indictment  was  overruled,  and  a  trial 
was  had  on  the  plea  of  not  guilty,  and  a  verdict  for  the  people. 
A  motion  for  a  new  trial  was  entered  by  the  defendant,  which 
was  overruled,  to  which  the  defendant  excepted.  A  judgment 
was  entered  upon  the  verdict,  to  reverse  which  the  defendant 
prosecutes  this  writ  of  error,  and  assigns  for  error  that  the  name 
of  the  party  to  whom  the  liquor  was  sold  was  not  given  m  the 
indictment,  nor  was  there  any  averment  therein  that  the  name 
of  the  purchaser  was  to  the  jury  unknown ;  and  further,  that 
there  was  no  evidence  that  the  offense  was  committed  in  the 
county  of  McLean. 

Upon  the  first  point,  it  was  held  by  a  majority  of  this  court 
in  Gannady  v.  The  People,  17  111.  158,  after  a  review  of  many 
authorities,  that  this  averment  was  unnecessary. 

Upon  the  other  point,  we  think  the  motion  for  a  new  trial 
should  have  been  allowed,  as  it  does  not  appear,  from  the  testi- 
mony, all  of  which  is  preserved  in  the  record,  where  the  offense 
was  committed;  it  might  have  been  in  another  State,  for  aught 
that  is  disclosed  by  the  record. 

The  defendant  asked  the  court  to  give  this  instruction  to  the 
jury,  which  the  court  refused: 

"  The  court  instructs  the  jury,  that  if  they  believe,  from  the 
evidence,  the  defendant  had  a  license  to  sell  liquor,  they  will  find 
the  defendant  not  guilty." 

This  instruction  was  properly  refused,  for  the  reason  there  was 
no  evidence  on  which  to  base  it. 
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For  refusing  to  set  aside  the  verdict  and  grant  a  new  trial,  the 
judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


[*437]  Hugh  Rioe 

V. 

The  People  of  the  State  of  Illinois. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  County;  the 
Hon.  S.  L.  Richmond,  Judge,  presiding. 

Messrs.  Tipton  and  Benjamin,  for  the  plaintiff  in  error. 

Mr.  Charles  Blanoiiard,  State's  attorney,  for  the  people. 

Mr.  Justice  Breese:  This  case  is  in  all  respects  the  same  as 
the  next  preceding  and  is  decided  in  the  same  way.  The  judg- 
ment is  reversed. 

Judgment  reversed. 


Shubael  D.  Ohilds,  Jr. 

V. 
Gilbert  C.  Davidson. 

1.  Promissory  note  —  what  constitutes.  An  instrument  was  made  as 
follows : 

"  Chicago,  III.,  Sept.  19,  1854 
"For  value  received,  I  promise  to  pay  to  the  order  of  Sliubael  D.  Cliikls, 
two  hundred  dollars,  with  interest,  payable  to  F.  Vose,  or  bearer,  on  the  first 
day  of  July  next,  at  Messrs.  Forrest  Brothers  &  Co.'s  banking  house,  Chicago 
City,  Illinois. 

"SHUBAEL  D.  CHILDS,  SR" 

This  was  held  to  be  a  promissory  note,  and  negotiable  as  such,  notwith- 
standing  it  would  not  be  considered  as  issued  until  endorsed  by  Shubael  D. 
Childs,  Jr. 

2.  Assignment — what  constitutes— guaranty.  When  the  payee  of  a  note 
indorses  upon  it  "  I  guarantee  the  payment  of  the  within  note,"  that  will 
operate  also  as  an  assignment  of  the  instrument. 

3.  Variance — hetioeen  the  name  of  the  payee  and  indorser  of  the  note.  Where 
a  promissory  note  payable  to  "  F.  Vose  "  was  assigned  by  "  Franklin  Vose," 
and  the  assignment  is  not  put  in  issue  by  a  sworn  plea,  it  is  proper  to  presume 
that  the  "  Franklin  Vose  "  who  indorsed  the  note  is  the  "  F.  Vose  "  to  whom 
it  was  payable. 

[*438]      Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Erastus  S.  Williams,  Judge,  presiding. 
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The  case  is  stated  in  the  opinion  of  the  Court. 

Mr.  Chaeles  G.  Bonney  and  Mr.  J.  Edward  Fay,  for   the 

appellant. 

This  is  the  instrument  sued  upon,  and  in  the  name  of  an 
assignee: 

"  $200  Jhicago,  III.,  Sept.  19,  1859. 

"  For  value  received,  I  promise  to  pay  to  the  order  of  Shubael 
D.  Childs,  two  hundred  dollars,  with  interest,  payable  to  F.  Yose, 
or  bearer,  the  first  day  of  July  next,  at  Messrs.  Forrest  Brothers 
&  Co.'s  banking  house,  Chicago  City,  Illinois. 

''  SHUBAEL  D.  CHILDS,  Jr." 

It  is  not  a  promissory  note,  and  is  not  negotiable  as  such. 
Statute  of  Negotiable  Instruments,  Sec.  3, 4;  Mayo  v.  Cheiiowith, 
Breese,  155 ;  Cliff ord  v.  Keating^  3  Scam.  250 ;  Musselman  et  al. 
V.  Calces,  19  111.  91. 

Mr.  E.  W.  Evans,  for  the  appellee,  insisted  the  instrument  was 
good  as  a  promissory  note,  and  negotiable,  citing  Chitty  on  Bills, 
153  to  160;  Willis  v.  Green,  10  Wend.  519;  Congregational 
Society  v.  Godchm,  7  ]!^.  II.  430;  IPGithu  v.  Childress,  2 
Steward,  506;   Chittenden  v.  Ensign,  AVright,  721. 

Mr.  Justice  Lawrencp:  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit  brought  by  Davidson,  the 
appellee,  against  Shnbael  D.  Childs,  Jr.  On  the  trial  below  the 
plaintiff  offered  in  evidence  the  following  instrument: 

"$200  Chicago,  III.,  Sept.  19,  1859. 

"For  value  received,  I  promise  to  pay  to  the  order  of  Shu- 
bael D.  Childs,  two  hundred  dollars,  with  interest,  payable  to 
F.  Yose,  or  bearer,  on  the  first  day  of  July  next,  at  Messrs. 
Forrest  Brothers  &  Co.'s  banking  house,  Chicago  City,  Illinois. 

"  SHUBAEL  D.  GUILDS,  Jr." 

On  the  back  of  said  instrument  were  the  following  [-439] 
indorsements: 

"  S.  D.  CHILDS,  Chicago,  HI. 

"  I  guarantee  the  payment  of  tlie  within  note. 

"FEAJSTKLIJSr  YOSE." 

The  defendant  objected,  but  the  instrument,  with  its  indorse- 
ments, was  admitted,  and  the  court  gave  judgment  for  the 
plaintiff. 

The  counsel  for  appellant,  in  their  argument,  take  no  objec- 
tion to  the  fact  that  the  blank  indorsement  of  Yose  was  not  filled 
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up  in  the  name  of  the  plaintiff,  which  might  have  been  done  at 
the  trial,  but  they  insist  that  the  instrument  itself  is  not  a  prom- 
issory note,  and  therefore  not  negotiable.  It  is  urged  that  it  was 
subject  to  the  condition  of  an  indorsement  by  Shiibael  D.  Cliilds, 
Sr.,  before  it  became  payable  to  all.  We  do  not  perceive  wherein, 
in  this  respect,  it  differs  from  an  instrument  payable  to  the  order 
of  the  maker,  and  yet  such  instruments  are  universally  admitted 
to  be  promissory  notes,  and  negotiable  as  such.  In  neither  case 
is  the  instrument  considered  as  issued  until  the  requisite  indorse- 
ment is  placed  upon  it,  and  in  both  cases  it  then  becomes  a  com- 
plete promissory  note,  having  the  requisite  certainty  as  to  time, 
persons  and  amounts.  An  instrument  precisely  the  same  in 
character  was  held  in  Willis  v.  Green^  10  Wend.  519,  to  be  a 
promissory  note.  In  no  State  has  greater  liberality  been  shown 
by  the  courts  in  regard  to  this  class  of  contracts  than  in  our  own, 
and  in  doing  this  the  courts  have  clearly  only  carried  out  the 
design  of  the  Legislature,  our  statute  upon  this  subject  being 
of  the  broadest  description.  These  instruments,  too,  are  often 
drawn  by  illiterate  persons,  and  being  in  constant  use  in  the 
daily  affairs  of  life,  should  be  treated  with  indulgence,  for  the 
purpose  of  carrying  out  the  intent  of  the  parties. 

The  counsel  for  the  appellant  further  urge  that  even  if  this  instru- 
ment can  be  treated  as  a  negotiable  note,  it  was  not  assigned  by 
Vose.  It  was  decided  by  this  court  in  Heaton  v.  Kurlhut^  3 
Scam.  489,  that  a  guaranty  upon  a  note  operated  also  as  an 
[*440]  assignment,  and  transferred  the  legal  title.  Were  this 
not  so,  the  guaranty  itself  would  often  be  nugatory.  We 
concur  in  that  decision.  See,  also,  Judson  v.  Gookwin^  37 
111.  286. 

We  do  not  discover  the  grounds  of  objection  for  the  alleged 
variance.  The  original  note,  which  is  sent  up  with  the  record, 
maybe  read  "  F.  Yose  "  without  difficulty;  and  as  the  assign- 
ment is  not  put  in  issue  by  a  plea  and  affidavit  under  the  statute, 
it  is  proper  to  presume  that  the  Franklin  Yose  who  indorsed  the 
note  is  the  "  F.  Yose  "  to  whom  it  was  payable. 

Judgment  affirmed. 


Edmund  S.  Holbrook 

V. 

Ellen  Fellows. 

1.  Tax  title — necessity  of  notice.  If  an  officer  executes  a  deed  for  land 
under  a  sale  for  taxes,  without  notice  having  been  given  to  the  person  in 
whose  name  the  land  was  taxed,  by  personal  service  thereof,  if  he  resides  in 
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the  county,  or,  if  not,  then  by  publication,  informing  him  of  tlie  time  of  the 
sale,  and  when  the  time  for  redemption  will  expire,  such  deed  will  be  entirely 
unwarranted,  and  inoperative  to  convey  a  title. 

2.  SAME^9rc»(?/  of  notice,  whether  necessary.  And  proof  that  such  notice  has 
been  given  is  essential  to  the  admissibility  of  a  tax  deed  in  evidence. 

Wkit  of  Error  to  the  Circuit  Court  of  Will  County;  the 
Hon.  Jesse  O.  Norton,  Judge,  presiding. 

This  was  an  action  of  ejectment  instituted  in  the  court  below 
by  Edmund  S.  Holbrook  against  Mathias  L.  Cook,  and  Ellen 
Fellows  was  let  in  to  defend  as  landlord.  A  trial  resulted  in  a 
a  verdict  and  judgment  for  the  defendant.  The  plaintiff  brings 
the  case  here  upon  writ  of  error. 

The  only  question  arising  in  the  case  is,  whether  it  is  ['-'"441] 
essential   to  the  admissibility  of  a  tax  deed  in  evidence, 
that   there    should    be   proof  of  notice  given  to  the  person  in 
whose  name  the  land  was  taxed,  informing  him  of  the  time  of 
the  sale*  for  taxes  and  when  the  time  of  redemption  will  expire. 

Mr.  E.  S.  Holbrook,  jpro  se. 

Mr.  H.  Snapp,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  ejectment,  brought  by  Holbrook  against 
one  Cook,  for  tlie  recovery  of  a  lot  of  ground  in  the  City  of 
Joliet.  On  an  application  made  to  the  court,  defendant  in  error 
was,  as  landlord  of  Cook,  admitted  to  defend  the  suit.  On  the 
trial  below,  plaintiff  in  error  produced  and  read  in  evidence  a 
patent  to  James  B.  Campbell  for  the  land;  a  certified  copy  of  a 
decree  of  the  District  Court  of  the  United  States  for  the  State 
of  Illinois,  declaring  Campbell  a  bankrupt,  and  appointing 
William  C.  Bostwick  his  assignee;  also  the  Hfty-first  rule  in 
Bankruptcy  regulating  sales  of  real  estate  of  bankrupts  under 
decrees  of  the  court;  and  a  deed  from  Bostwick  to  plaintiff  for 
the  property  in  controversy.  All  of  this  evidence  was  intro- 
duced without  objection  by  defendant. 

To  overcome  tliis  evidence  of  title  in  plaintiff',  defendant 
offered  and  read  in  evidence,  against  plaintiff's  objections,  a 
tax  deed  executed  by  the  Mayor  of  the  city,  dated  the  27th  day 
of  April,  1859.  We  only  propose  to  consider  one  objection 
raised  to  the  admission  of  this  deed,  and  that  is  a  want  of  notice 
to  the  former  owner  of  the  lot,  that  it  had  been  sold  for  taxes. 
The  fourth  section  of  article  nine  of  our  Constitution  has 
declared,  that  a  .purchaser  of  any  land  or  town  lot  at  any  sale 
of  lands  or  town  lots  for  taxes,  due  either  to  the  State,  any 
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[■^"442]  county,  any  incorporated  town  or  city,  shall  not  be  enti- 
tled to  a  deed  for  such  lands  or  town  lot,  unless  such  pur- 
chaser shall  serve,  or  cause  to  be  served,  a  written  notice  of  such 
purchase,  on  every  person  in  possession,  three  months  before  the 
expiration  of  the  time  of  redemption  on  such  sale,  in  which 
shall  be  stated  the  time  when  the  sale  was  made,  a  description 
of  the  land  or  lot,  and  when  the  time  to  redeem  will  expire. 
Also  a  similar  notice  on  the  person  or  persons  in  whose,  name 
the  land  or  lot  is  taxed,  if  such  person  shall  reside  in  the  county 
where  the  land  is  situated.  And  if  such  person  shall  not  reside 
in  the  county,  such  purchaser  shall  publish  such  notice  in  some 
newspaper  printed  in  such  county,  which  notice  shall  be  inserted 
three  times  at  least,  the  last  not  less  than  three  months  before 
the  time  for  redemption  shall  expire.  It  also  requires  the  pur- 
chaser or  his  agent  to  make  an  affidavit  of  having  complied  with 
the  requirements  of  that  section  before  the  purchaser  shall  be 
entitled  to  receive  a  deed  for  the  property. 

In  this  case  no  such  notice  was  proved  to  have  been  given,  by 
the  production  of  such  an  affidavit,  or  otherwise.  This  proof 
was  indispensable  to  the  validity  of  the  deed.  If  executed  by 
the  officer  without  such  notice  having  been  given,  it  was  entirely 
unwarranted  and  inoperative  to  convey  any  title.  Tliis  is  a  con- 
stitutional provision,  and  it  is  also  required  by  the  11th  section 
of  the  Charter  of  the  City  of  joliet.  (Private  Laws,  1857,  p. 
214.)  In  proceedings  of  this  character,  intended  for  the  sum- 
mary divestiture  of  title,  a  strict  compliance  with  the  require- 
ments of  the  law  has  always  been  deemed  essential.  In  the 
absence  of  such  notice  the  deed  was  no  evidence  of  title,  and 
was,  therefore,  inadmissible,  and  should  have  been  excluded. 
Defendant  having  failed  to  make  such  proof,  the  court  erred  in 
overruling  the  motion  for  a  new  trial. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


[^443]  John  Van  Aeman 

V. 

Joel  S.  Byington  et  al. 

1.  Measure  of  damages — upon  a  contract  for  services,  where  the  price  is 
not  fived.  When  a  party  engages  the  services  of  another,  as,  of  an  attorney  at 
law  to  defend  a  suit,  agreeing  to  pay  him  tlierefor  whatever  he  may  see  proper 
to  charge,  the  party  for  whom  the  services  may  be  rendered  is  not  precluded 
by  the  terms  of  such  an  agreement  from  disputing  the  charge,  but  the  measure 
of  recovery  will  be  whatever  the  services  were  reasonably  worth. 

336 


1865.]  Yan  Arman  v.  Bytngton  et  al.  444 


Bi'efsof  Counsel. 


Writ  of  Error  to  the  Superior  Court  of  Chicago. 

This  was  an  action  of  assumpsit  instituted  in  the  court  below 
by  Joel  S.  Byington  and  Joseph  Broinwell  against  John  Yan 
Arman,  for  money  had  and  received  by  the  defendant  for  the 
use  of  the  plaintiffs. 

It  seems  the  plaintiffs  had  employed  the  defendant  as  an  attor- 
ney at  law  to  defend  a  suit,  in  the  final  settlement  of  which,  Yan 
Arman,  the  defendant,  received  some  $27,009,  money  of  the 
plaintiffs,  all  of  which  he  paid  over  to  them  except  the  sura  of 
$5,000,  which  he  retained  for  his  services.  'The  plaintiffs  brought 
this  action  to  recover  so  much  of  the  $5,000  thus  retained  by  the 
defendant,  as  might  remain  after  deducting  therefrom  what  his 
services  were  reasonably  worth.  The  defendant  insisted,  as  one 
of  his  grounds  of  defense,  that  the  plaintiffs  were  estopped  froni 
alleging  against  the  correctness  of  his  charge  for  services,  be- 
cause he  was  employed  upon  the  agreement  that  he  was  to  receive 
whatever  amount  he  might  see  proper  to  charge,  and  that  his 
determination  of  what  that  amount  should  be  was  conclusive, 
mless  he  acted  unfoirly  or  oppressively.  The  question  is  pre- 
ented  upon  the  following  instruction  given  on  behalf  of  the 
plaintiffs  on  the  trial  in  the  court  below: 

"  The  jury  are  instructed,  that  if  they  believe,  from  the  ["^'444] 
evidence,  that  the  defendant  was  employed  by  the  plaintiffs 
to  attend  to  their  business  as  their  attorney,  and  that  at  the  time 
of  such  employment,  the  plaintiff,  Byington,  said  to  the  defend- 
ant, that  if  he  would  undertake  said  business  they  would  pay 
him  whatever  he  asked,  or  to  that  effect — this  would  not,  of 
itself,  entitle  the  defendant  to  claim  an  unreasonable  compensa- 
tion for  the  services  rendered  by  him  under  such  employment, 
and  it  would  be  for  the  jury  in  such  case,  to  allow  only  such  a 
sum  as  would,  under  all  the  circumstances  of  the  case,  they 
believe,  from  the  evidence,  to  be  a  fair,  reasonable  and  just 
compensation  for  the  services  rendered."  To  which  the  defend- 
ant excepted. 

Testimony  was  also  introduced  touching  the  question  of  the 
value  of  the  services  rendered,  which  it  is  not  necessary  to  notice 
here. 

The  jury  returned  a  verdict  for  the  plaintiffs  for  $1,000.  A 
motion  for  a  new  trial  was  overruled,  and  judgment  was  entered 
upon  the  verdict. 

The  defendant  thereupon  sued  out  this  writ  of  error,  and 
insists  the  court  below  erred  in  giving  the  instruction  to  the 
jury  relative  to  the  rule  by  which  his  compensation  for  services 
was  to  be  established. 
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Messrs.  Miller  and  Lewis,  for  the  plaintiff  in  error. 

It  is  established  by  repeated  adjudications  that  when  the 
question  of  compensation  shall  be  left  to  the  decision  of  a  third 
person,  the  decision  of  such  third  person  is  conclusive,  in  the 
absence  of  fraud.  The  Central  Military  Railroad  Company 
V.  William  Spurch  et  al.^  24  111.  587;  McAuleyv.  Garter  et  al., 
22  111.  53;  Gonden  v.  S.  S.  R.  R.  Go.,  14  Grattan  (Ya,),  302; 
Morgan  v.  Birnie^  9  Bing.  672. 

We  insist,  that  it  is  competent  for  two  parties,  when  contract- 
ing with  each  other  for  the  services  of  one  of  them,  to  agree, 
that  the  amount  of  compensation  therefor  shall  be  deter- 
[^445]  mined  by  the  party  rendering  the  services,  and  that  when 
he  has  fixed  the  amount,  his  decision  is  as  binding  as  the 
decision  of  a  third  person,  by  whose  judgment  the  parties  had 
agreed  to  abide;  that  his  decision  can  only  be  attacked  or  set 
aside  for  the  same  causes  which  would  operate  to  invalidate  the 
decision  of  such  third  person. 

In  Taylor  v.  Breioer^  1  M.  &  S.,  the  plaintiff  performed  labor 
for  the  defendants,  on  their  agreement  "  to  take  his  services  into 
consideration,  and  that  such  remuneration  should  be  made  him, 
as  tliey,  defendants,  deemed  right." 

They  refused  to  pay  plaintiff  anything,  and  in  deciding  the 
question  of  his  right  of  recovery.  Lord  Ellenborough  says: 
"This  is  an  engagement  accepted  by  tlie  bankrupt  (plaintiff)  on 
no  definite  terms,  but  only  in  confidence,  that  if  his  labor  de- 
served anything,  he  would  be  compensated.  This  was  throwing 
himself  on  the  mercy  of  those  with  whom  he  contracted." 

In  Bird  v.  McGachey,  2  Car.  &  Kir.,  61  Com.  L.,  707,  was 
assumpsit  for  labor  as  a  surgeon.  Defendant  was  sued  as  an 
officer  of  the  board  of  guardians  of  the  parish  of  St.  Francis, 
on  a  verbal  agreement  made  in  behalf  of  said  board,  with  plain- 
tiff, to  attend  a  number  of  pauper  children.  The  plaintiff  was 
to  receive  whatever  compensation  the  board  of  guardians  should 
allow  as  right  and  proper.  The  board  of  guardians  allowed 
plaintiff  £50,  which  he  refused  and  brought  suit.  Counsel  for 
defendant  cited  Morgan  v.  Birnie,  and  contended  that,  on  the 
authority  of  that  case,  plaintiff  was  bound  to  abide  the  deter- 
mination of  the  board,  and  also  cited  some  other  cases. 

Mr.  Justice  Maule  undertook  to  distinguish  this  case  from 
Taylor  v.  Brewer,  because  the  contract,  in  tlie  present  case,  was 
not  in  writing,  and  finally,  said  he  would  leave  it  to  the  jury  to 
say  "  what  the  board  of  guardians  ought  to  have  allowed."  Now, 
it  is  to  be  observed,  that  in  neither  of  these  case^  is  it  intimated 
that   the  reference   to   one   of   the  parties   to   the   contract  is 
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void,  on  account  of  the  interest  or  situation  of  said  referee.  [*446] 
The  only  ground  upon  which  the  court,  in  the  case  last 
cited,  seemed  to  question  the  validity  of  the  determination  of 
the  board  of  guardians  is,  that  the  contract  was  not  in  writing. 
Whether  there  was  any  law  or  custom  which  rendered  it  neces- 
sary that  the  transactions  of  said  board  should  be  evidenced  by 
writings  or  records,  is  not  apparent;  but,  however  that  may  have 
been,  it  can  not  be  doubted,  that  in  the  present  case  a  verbal 
agreement  would  be  valid  and  binding  as  though  reduced  to 
writing.  The  latter  case  may,  therefore,  be  fairly  cited  as 
authority  in  point,  to  prove  that  such  a  reference  to  one  of  the 
parties,  if  made  in  due  and  legal  form,  is  valid. 

Messrs.  Clark,  Cornell  and  Norton,  for  the  defendants  in 
error,  contended  there  was  no  analogy  between  cases  where  a 
third  person  was  to  decide  the  amount  of  compensation,  and 
this  case,  where  the  party  himself  claimed  the  right  to  decide. 
Counsel  referred  to  the  case  of  Bird  v.  McGachey,  cited  by 
counsel  for  appellant,  as  showing  the  invalidity  of  this  contract. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

This  was  an  action  of  assumpsit  for  money  had  and  received 
to  the  use  of  plaintiff's.  The  evidence  shows,  that  defendants  in 
error  employed  plaintiff  in  error  as  an  attorney  to  defend  a  libel 
suit,  commenced  against  their  boat  and  a  cargo  of  cotton,  seized 
by  the  officers  of  the  General  Government  on  a  charge  of  violat- 
ing the  trade  regulations.  Plaintiff  in  error  succeeded  in  getting 
the  suit  dismissed  and  the  boat  restored,  and  the  money  for 
which  the  cotton  had  been  sold  was  paid  to  plaintiff  in  error, 
and  lie  afterwards  paid  to  defendants  in  error  all  but  five  thou- 
sand dollars,  Avhich  he  held  as  his  fee  for  attending  to  the  suit. 

It  likewise  appears  that  the  parties  were  in  Memphis  when 
the  seizure  occurred.  The  boat  and  cotton  were  taken  to 
Cairo,  and  the  libel  suit  was  brought  in  the  District  Court  [*44T] 
of  the  United  States  for  the  Southern  District  of  Illinois, 
which  involved  the  necessity  of  plaintiff'  in  error  coming  to 
Springfield  to  attend  to  the  case.  It  also  appears  that  there  was 
no  agreement  as  to  the  sum  defendants  in  error  were  to  pay  for 
his  services.  But  young  Yan  Arm  an  testifies  that  when  plain- 
tiff in  error  was  applied  to  for  the  purpose  of  obtaining  his  ser- 
vices, he  was  reluctant  to  engage  in  the  defense,  but  defendants 
in  error  urged  him,  and  spoke  of  the  value  of  the  boat  and  cargo, 
and  said  if  plaintiff"  in  error  would  undertake  the  business  they 
would  pay  him  whatever  sum  he  might  demand,  and  remarked 
at  the  time,  that  it  would  be  better  to  give  half  of  the  boat  and 

339 


448  Yan  Arman  v.  Btington  et  al.  [April  T. 

Opinion  of  the  Court. 

cargo  than   not  to  have  plaintiff  in  error  undertake  the  manage- 
ment of  the  business. 

On  the  trial  the  court  below  instructed  the  jury  for  defendants 
in  error,  that  if  they  believed,  from  the  evidence,  that  defendants 
in  error  employed  plaintiff  in  error  to  attend  to  their  business 
as  an  attorney,  and  they  said  to  him  that  if  he  would  undertake 
the  business  they  would  pay  him  whatever  sum  he  charged,  or 
substantially  the  same  thing,  this  would  not,  of  itself,  entitle 
plaintiff  in  error  to  claim  unreasonable  compensation,  and  that 
it  was  for  the  jury  to  allow  such  sum  as,  under  all  the  circum- 
stances of  the  case,  they  believed  to  be  fair  and  reasonable. 

It  is  insisted  that  when  defendants  in  error  said  they  would 
pay  whatever  sum  plaintiff  in  error  might  charge,  tliey  thereby 
precluded  themselves  from  disputing  his  charge.  And  it  is 
likened  to  an  arbitration,  or  where  it  is  agreed  that  a  third  per- 
son shall  fix  the  price  one  party  shall  pay  another.  That  when 
plaintiff  fixed  the  sum,  defendants  were  concluded  by  their 
agreement  from  questioning  his  determination,  as  the^^  would 
have  been  had  it  been  left  to  the  determination  of  a  third  person. 
We  can  not  assent  to  such  a  proposition  as  fixing  the  rights  of 
the  parties. 

Assumpsit,  we  are  informed  by  the  text  writers,  and  it 
[■^""448]  seems  to  be  uniformly  so  held  by  all  of  the  adjudged  cases, 
can  only  lie  on  an  express,  or  implied  promise.  In  the 
former,  the  terms  of  the  contract  and  the  price  to  be  paid  are 
fixed  and  agreed  upon  by  the  parties.  In  the  latter,  the  labor  is 
performed,  the  property  had,  &c.,  at  the  request  of  one  party, 
but  the  price  to  be  paid  is  not  fixed  or  agreed  to,  but  it  is  left 
to  be  implied.  And  the  law  determines  that  it  was  the  implied 
agreement  of  the  parties  that  it  should  be  what  it  is  reasonably 
worth.  In  this  case  there  can  be  no  pretense  that  there  was  an 
express  promise  to  pay  any  definite  sum.  It  then  leaves  it  to 
fall  under,  and  to  be  governed  by,  the  rules  relating  to  implied 
assumpsits.  And  being  so  it  was  for  the  jury  to  say,  from  all 
the  evidence,  what  was  a  reasonable  compensation.  It  would 
seem  that  tlie  language  employed  by  defendants  only  amounted 
to  a  promise  that  they  would  pay  any  sum  charged,  if  it  was 
reasonable.  It  could  hardly  have  been  intended  to  license  him 
to  make  an  unreasonable  and  oppressive  charge.  This  can  hardly 
be  said  to  be  the  import  of  the  language  employed. 

No  case  has  been  referred  to,  nor  is  it  believed  that  any  can 
be  found,  which  takes  the  distinction  urged  in  the  argument. 
It  is  not  the  law,  and  the  court  therefore  did  right  in  refusing 
to    so   instruct  the  jury.     We  do  not  see  that  their  finding  is 
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against   the   evidence,   and   the  judgment   of  the   court   below 
must  be  affirmed. 

Judgment  affirmed. 


Thomas  L.  Morgan 

Olvin  F.  Raymond. 

1.    Continuance — on  a  second  applicntion.    Thougli  a  motion  at  a  previous 
term,  to  continue  a  cause,  on  a  sufficient  affidavit  be  denied,  and  the 
cause  goes  over,  for  other  reasons,  witliout  a  ti-ial  at  tliat  term,  still,  at  [*44'.)] 
a  subsequent  term,  the  party  who  sought  such  a  continuance  has  a  right 
to  present  another  affidavit  for  a  continuance,  and  if  it  shows  sufficient  facts, 
and  diligence,  tlie  court  has  no  discretion,  but  must  grant  the  application. 

3.  Same — what  constitutes  diligence.  The  second  application  was  made  at 
the  December  term,  18(54,  and  to  show  diligence,  the  affidavit  states  that 
towards  the  latter  part  of  the  October  previous,  the  party,  for  the  first  time, 
learned  he  could  prove  certain  material  facts  by  two  witnesses,  who  resided 
in  Wisconsin.  That  immediately  upon  learning  that  he  could  prove  such 
facts  by  them  he  sued  (Hit  a  dedimus  for  their  examination,  and  a  commis- 
sioner was  appointed  in  Wisconsin  to  take  the  deposition,  and  the  commission 
with  interrogatories  and  cross-interrogatories,  were  duly  forwarded  to  the 
commissioner;  that  after  waiting  a  proper  time  for  the  return  of  the  commis- 
sion, and  not  being  returned,  he  sent  a  messenger  to  ascertain  the  cause,  and 
then,  for  the  first  time,  learned  that  the  commissioner  had  gone  south  before 
the  commission  reached  him,  and  would  be  gone  six  weeks,  and  that  one 
of  the  witnesses  had  also  left;  that  there  was  only  a  weekly  mail  between 
the  residence  of  the  witness  and  commissioner  and  Chicago,  where  the  suit 
was  pending.  This  was  held  to  be  sufficient  diligence  to  entitle  the  party  to 
a  continuance.   , 

Appeal  from  the  Superior  Court  of  Chicago. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Messrs.  PuLVEK  and  Geegoey,  for  the  appellant. 

Messrs.  Aekington  and  Dent,  for  the  appellee. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court: 

The  only  point  made  on  this  record  is,  did  the  court  err  in 
refusing  the  continuance  prayed  for  by  appellant? 

The  action  was  assumpsit  by  appellee  against  appellant  on 
certain  promissory  notes  made  by  appellant  to  the  order  of  C.  A. 
Prescott  &  Co.,  and  by  them  indorsed  to  appellee. 

In  the  action  appellant  pleaded  non-assum,psit^  and  a  special 
plea  of  payment  to  Prescott  &  Co.  before  the  assignment.     Issues 
were  made  up  on  these  pleas,  and  the  appellant  then  pre- 
sented an  affidavit  for  a  continuance  on   account  of  the  [^"450] 
absence  of  certain  material  witnesses  residing  in  Wiscon- 
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sin,  which  motion  the  court  overruled.  The  cause,  however,  was 
passed  over  to  another  term,  at  which  term,  December  term, 
1864,  the  appellant  presented  an  affidavit  for  a  continuance, 
setting  forth,  in  substance,  that  on  issue  being  joined,  the  defend- 
ant filed  his  bill  for  a  discovery  and  injunction  against  the  plain- 
tiff, which  was  granted,  but  the  injunction  was  dissolved  at  the 
October  term,  1864;  tlia-t  after  the  dissolution  of  the  injunction, 
and  toward  the  latter  part  of  October  last,  the  defendant,  for  the 
first  time,  learned  he  could  prove  by  Alfred  Foss  and  Abram 
Eveland,  the  following  facts:  By  Foss,  that  he  saw  the  notes  in 
the  bauds  of  0.  A.  Prescott,  one  of  the  payees,  in  the  summer  of 
1861;  that  they  were  not  indorsed;  that  Prescott  admitted  the 
payees  were  largely  indebted  to  affiant,  and  that  the  notes  were 
to  apply  on  that  indebtedness;  that  in  the  spring  of  1863  he 
again  saw  Prescott,  and  he  stated  he  had  settled  with  affiant,  and 
that  the  notes  had  been  paid,  but  the  notes  were  still  in  his  pos- 
session, and  he  would  make  affiant  pay  them  a  second  time;  that 
he  saw  the  notes  in  the  hands  of  Prescott,  after  they  became  due, 
and  he  admitted  they  were  to  apply  on  the  indebtedness  of  the 
payees  to  affiant.  That  immediately  after  he  first  learned  that 
he  could  prove  these  facts,  by  the  witnesses,  he  caused  a  dedimtis 
to  be  sued  out  for  their  examination,  and  one  Thorpe,  a  Notary 
Public  for  Wisconsin,  appointed  a  commissioner  to  take  the  depo- 
sitions, and  the  commission,  with  interrogatories  and  cross- 
interrogatories,  were  duly  forwarded  to  this  commissioner;  that 
after  waiting  a  proper  time  for  the  return  of  the  commission,  and 
not  being  returned,  he  sent  a  messenger  to  ascertain  the  cause, 
and  then,  for  the  first  time,  ascertained  that  Thorpe  had  gone 
sou  til — had  left  before  the  commission  had  reached  him,  and 
would  be  gone  six  weeks,  and  that  Foss  had  also  left;  that  there 
is  only  a  weekly  mail  between  the  residence  of  the  witness  and 
commissioner  and  Chicago;  that  he  knows  of  no  other  witnesses 

by  whom  he  can  prove  the  same  facts. 
[*451]  The  court  overrnled  the  motion,  and  required  the  defend- 
ant to  go  to  trial,  the  result  of  which  was,  a  verdict  and 
judgment  against  him  for  the  amount  of  the  notes  and  interest. 
We  think  the  cause  should  have  been  continued  on  this  affi- 
davit; it  shows  merits  and  diligent  effort  to  take  the  deposition 
of  the  witness,  and  the  materiality  of  the  testimony.  Though  a 
motion,  at  a  previous  term,  to  continue  the  cause,  on  a  different 
affidavit,  was  denied,  still,  at  a  subsequent  term,  a  party  has  a 
right  to  present  another  affidavit  for  a  continuance,  and  if  it  sets 
forth  sufficient  facts  and  shows  diligence,  the  court  has  no  discre- 
tion, but  must  grant  the  application. 
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For  refusing  the  continuance,  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


Heman  Fox 

The  City  of  Eockfokd. 

1.  Capitation  tax — what  constitues.  An  assessment  of  road  labor  is  not 
a  capitation  tax;  therefore  the  Legislature  may  authorize  a  city  to  make  such 
an  assessmant  upon  all  persons  above  the  age  of  twenty-one  years,  without 
violating  Section  1  of  Art.  9  of  the  Constitution,  which  exempts  persons  over 
sixty  years  of  age  from  the  payment  of  a  capitation  tax, 

2.  Road  liABOR — wlio  subject  thereto  in  the  City  of  Rockford.  The  City  of 
Rockford  has  power,  under  its  charter,  to  assess  road  labor  upon  persons  over 
sixty  years  of  age,  and  to  compel  such  labor  if  not  commuted  by  payment  of 
a  tax.' 

3.  Same — effect  of  the  general  law  as  a  limitation  upon  the  power  of^  a  city 
under  special  charter.  The  general  law  of  the  State  authorizing  counties  and 
townships  to  impose  the  burden  of  road  labor  only  on  persons  between  twenty- 
one  and  fifty  years  of  age,  cannot  operate  as  a  limitation  upon  an  express 
power  given  to  a  city  by  special  charter  to  impose  such  burden  upon  all 
persons  over  twenty-one  years  of  age. 

4.  Where  complete  jurisdiction  is  given  to  a  city  in  regard  to  improv-  [*452] 
ing  streets,  the  laws  of  the  State  in  regard  to  road  labor  in  counties  cease 

to  be  applicable  as  soon  as  the  city  has  exercised  its  powers. 

Appeai.  from  the  Circuit  Court  of  Winnebago  County;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

This  was  a  suit  instituted  in  the  police  court  of  the  City  of 
Rockford,  in  the  name  of  the  city,  against  Heman  Fox,  to  recover 
a  penalty  for  failing  to  perform  road  labor,  under  an  ordinance 
of  said  city.  The  cause  was  removed  into  the  Circuit  Court  by 
appeal,  where  a  trial  was  had,  resulting  in  a  judgment  against  the 
defendant  for  the  sum  of  two  dollars.  He  thereupon  took  this 
appeal. 

The  only  question  arising  upon  the  record  is,  whether  the  city 
has  authority  to  assess  road  labor  upon  the  defendant,  he  being 
over  sixty  years  of  age. 

Mr.  L.  F.  Waknek,  for  the  appellant,  insisted  the  city  possessed 
no  such  power;  that  Sec.  1,  Art.  9  of  the  Constitution  exempts 
persons  over  the  age  of  sixty  years  from  paying  a  capitation 
tax. 

Counsel  also  referred  to  the  Rev.  Stat.  p.  22,  providing  that 
only  able-bodied  men  between  the  ages  of  twenty-one  and  fifty 
years  are  required  to  perform  road  labor. 
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Mr.  0.  M.  Beazee,  for  the  appellee,  contended  that  the  assess- 
ment of  road  labor  is  not  a  capitation  tax,  and  cited  Town  of 
Pleasant  v.  Kost,  29  111.  490. 

Sec.  102  of  the  Charter  of  the  city  provides  that  "  the  Common 
Council  shall  have  power  to  open,  alter,  widen,  extend,  estab- 
lish, grade,  pave  and  otherwise  improve  and  keep  in  repair 
streets,  lanes,  alleys  and  highways,  and  to  protect  the  same  from 
encroachment  and  injury,"  thus  giving  the  city  exckisive  control 
over  that  subject.  Town  of  Ottawa  v.  Walker^  21  111.  608. 
[■^453]  Counsel  cited  the  following  sections  of  the  City  Char- 
ter, (Acts  1854,  2d  Sess.  p.  122,)  as  conferring  full  author- 
ity upon  the  city  to  assess  road  labor  upon  all  persons  over  twenty- 
one  years  of  age: 

"§  151.  The  Common  Council  shall  have  power,  for  the  pur- 
pose of  improving  the  streets,  and  keeping  the  streets,  lanes, 
alleys  and  highways  in  repair,  to  require  eveiy  male  inhabitant 
in  the  said  city,  of  twenty-one  years  of  age,  to  labor  on  the 
streets,  alleys  and  public  highways  within  the  limits  of  said  city, 
for  any  number  of  days,  not  exceeding  three  in  each  year. 

"  §  152.  Any  person  can  commute  for  such  service  by  paying 
to  the  Street  Commissioner  at  the  rate  of  seventy-hve  cents  for 
each  day. 

"  §  153.  Every  person  who,  after  having  three  days'  notice 
from  the  Street  Commissioner  to  perform  such  labor,  shall  neglect 
or  refuse  to  perform  the  same,  and  shall  also  neglect  or  refuse  to 
commute  therefor,  shall  be  liable  to  a  penalty  of  one  dollar  for 
each  day's  labor,  to  be  recovered  before  any  court  of  competent 
jurisdiction,  and  his  liability  to  perform  the  labor  shall  not 
thereby  be  discharged." 

"  §  103.  The  City  Council  shall  have  power  to  make  all  ordi- 
nances which  shall  be  necessary  and  proper  for  carrying  into 
execution  the  powers  granted  by  this  act,  so  that  tlie  same  be 
not  repugnant  to,  nor  inconsistent  with,  the  Constitution  and 
Laws  of  this  State,  or  of  the  United  States;  and  to  enforce  such 
ordinances  by  penalties,  forfeitures,  tines  and  imprisonments. 
No  such  penalty  or  fine,  however,  shall  exceed  one  hundred  dol- 
lars, and  no  such  imprisonment  shall  exceed  six  months." 

]Vir.  Justice  Lawkence  delivered  the  opinion  of  the  Court: 

The  only  question  presented  by  this  record  is  as  to  the  power 

of  the  City  of  Eockford  to  asses  road  labor  against  persons  o;^er 

sixty  years  of  age,  and  compel  such  persons  to  perform 

p454]  such  labor,  if  not  commuted  by  payment  of  a  tax.     The 

charter,  in  terms,  gives  the  Common  Council  powder  "  to 
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require  every  male  inhabitant  in  said  citj,  of  twenty-one  years 
of  age,  to  labor  on  the  streets." 

It  is  urged  that  the  ordinance  carrying  into  effect  this  clause 
of  tlie  charter  is  a  violation  of  Sec.  1,  Art.  9  of  the  Constitution, 
which  exempts  persons  over  sixty  years  of  age  from  the  payment 
of  a  capitation  tax.  In  regard  to  this,  it  suffices  to  say,  that 
this  court  has  held  in  the  Town  of  Pleasant  v.  ITost,  29  111.  490, 
that  the  assessment  of  road  labor  is  not  a  capitation  tax. 

It  is  also  urged  that  it  is  inconsistent  with  the  general  law  of 
the  State,  which  authorizes  County  Commissioners'  Courts  and 
townships  to  impose  the  burden  of  road  labor  only  on  persons 
between  twenty-one  and  fifty  years  of  age. 

The  very  object  of  granting  city  charters  is  to  give  rights  and 
powers  not  possessed  by  the  municipalities  of  the  State,  created 
by  general  law,  like  counties  and  townships.  The  103d  section 
of  the  charter  we  construe  to  mean  simply  this:  That  in  regard 
to  all  matters  as  to  which  the  general  laws  of  the  State  are  appli- 
cable to  the  City  of  Kockford,  the  ordinances  must  be  consistent 
with  such  laws.  But  where  complete  jurisdiction  over  a  subject 
has  been  given  to  the  city,  as,  for  example,  in  regard  to  improv- 
ing streets,  the  laws  of  the  State  in  regard  to  road  labor  in  coun- 
ties cease  to  be  applicable  as  soon  as  the  city  has  exercised  its 
powers.  The  State  has,  in  terms,  given  up  its  jurisdiction  upon 
that  subject  to  the  city.  It  has  expressly  said  the  city  may  require 
road  labor  of  all  male  inhabitants  over  twenty-one  years  of  age, 
and  when  the  Legislature  has  said  that,  we  do  not  feel  at  liberty 
to  limit  this  grant  of  power  so  as  to  make  it  conform  to  the  power 
over  the  same  subject  vested  in  counties  and  townships.  If  there 
were  a  general  law  of  the  State,  saying  no  citizen  thereof  over 
the  age  of  fifty  years  shall  be  compelled  to  perform  I'oad  labor, 
the  question  presented  would  be  very  different.  The  103d  section 
of  the  charter  would  then  probably  apply.  But  we  have 
no  such  law,  and  the  fact  that  one  class  of  municipalities  p455] 
is  confined  to  certain  ages  in  the  imposition  of  road  labor 
should  not  render  nugatory  a  special  grant  of  a  larger  power  to 
another  municipality. 

Judgment  affirmed. 
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EoTAL  A.  B.  Mills 

V. 

Heney  Graves. 

1.  Estoppels  in  pais — when  they  arise,  etc.  An  estoppel  is  defined  to  be 
an  impediment  or  bar  to  the  assertion  of  a  right  of  action,  arising  by  a  man's 
own  act,  or  where  he  is  forbidden  by  law  to  speak  against  his  own  act. 

2.  It  extends  to  and  binds  privies  in  blood,  privies  in  estate  and  privies  in 
law. 

3.  Every  estoppel,  to  be  binding,  ought  to  be  reciprocal,  and  should  bind 
both  parties. 

4.  And  because  it  concludes  a  man  from  alleging  the  truth,  it  must  be  cer- 
tain, to  every  intent,  and  must  not  be  taken  by  argument  or  inference.  Every 
estoppel  ought  to  be  a  precise  affirmation  of  that  which,  creates  the  estoppel, 
and  not  by  way  of  recital. 

5.  So,  mere  loose  expressions,  inadvertently  made,  in  ignorance  of  the 
party's  rights,  or  declarations  ambiguous  in  their  character,  cannot  create  a 
bar  to  the  assertion  of  the  truth. 

6.  And  declarations  which  were  not  acted  upon  can  never  operate  as  an 
estoppel. 

7.  And,  generally,  when  the  avenues  of  information  are  equally  open  to 
both  parties,  there  will  be  no  bar. 

8.  So,  where  the  owner  of  land  has  his  title  upon  record,  or  is  in  the  actual 
occupancy  of  the  land,  he  thereby  gives  all  the  information  of  his  claim  that 
is  required,  unless  specially  interrogated  respecting  it. 

9.  In  this  case  ejectment  was  brought  to  recover  a  strip  of  land  lying 
between  and  adjoining  two  parcels  to  which  defendant  had  title.  Both  parties 
claimed  title  from  a  common  source.     The  plaintiff's  title  was  of  record.    The 

deeds  constituting  defendant's  chain  of  title  described  the  land  conveyed 
[*456]  by  metes  and  bounds,  excluding  the  intervening  strip  in  controversy. 

The  defendant  resisted  the  recovery  solely  upon  the  gmund  that  the 
original  owner,  tlie  common  source  of  title,  had  declared  he  had  no  remaining 
interest  in  the  land,  and  that  the  defendant  was  the  owner  thereof,  insisting 
that  thereby  he  and  his  grantees  were  estopped  from  afterwards  asserting  title. 
But  there  was  held  to  be  no  estoppel. 

10.  Estoppels  in  jyais,  having  reference  to  real  estate,  cannot  be  made  avail- 
able in  a  court  of  law ;  they  have  been  uniformly  enforced  in  courts  of  equity, 
and  usually  by  injunction. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

This  was  an  action  of  ejectment  instituted  in  the  court  below 
by  Royal  A.  B.  Mills  against  Henry  Graves,  to  recover  that  part 
of  the  N.E.  quarter  of  Sec.  34,  39,  K  R  14,  "  beginning  at  a 
point  on  Lake  Michigan,  on  the  north  line  of  a  strip  of  said 
quarter  conveyed  by  Samuel  Ellis  and  Lydia,  his  wife,  to  William 
Jones,  by  deed,  dated  15th  August,  1835,  running  thence  west 
on  the  said  north  line  of  said  strip  to  the  west  line  of  said  quarter 
section;  thence  north  on  the  west  line  of  said  quarter  section 
one  chain  and  twenty-eight  links ;  thence  east  on  a  line  parallel 
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to  the  south  line  of  the  strip  herein  described  to  Lake  Michigan ; 
thence  southerly  on  said  Lake  to  the  place  of  beginning." 

Both  parties  claim  from  Samuel  Ellis  as  a  common  source  of 
title. 

It  seems  that  on  the  5th  day  of  June,  1835,  Samuel  Ellis  and 
wife  conveyed  to  E.  K.  Hubbard  the  northeast  quarter  section 
mentioned,  "excepting  out  of  the  same  a  certain  strip  of  land 
described  and  known  as  follows,  viz:  Beginning  at  lake  shore, 
running  west  through  a  point  eight  rods  south  of  the  southeast 
corner  of  the  house  now  occupied  by  the  said  Ellis  29  chains  5 
links;  thence  north  on  old  line  13  chains  25  links;  thence  east 
24  chains  80  links  to  lake  shore;  thence  on  an  angle  22""  45  min. 
to  place  of  beginning,  containing  thirty-six  acres,  0234-1000,  per 
survey  by  L.  G-.  Curtis  for  G.  W.  Snow." 

On  the  15th  of  August  following,  Ellis  and  wife  con-  p457"| 
veyed  to  William  Jones  another  portion  of  the  same  quar- 
ter section,  beginning  on  the  bank  of  Lake  Michigan,  Sec  34,  39, 
14;  ''  thence  west  2  chains  south  of  Samuel  Ellis'  house,  in  a  true 
line,  to  a  line  running  north  and  south  through  said  section,  in 
the  center,  being  32  chains  49  links;  thence  north  on  said  line 
11  chains  97  links;  thence  east  to  Lake  Michigan,  27  chains  70 
links;  thence  along  lake  shore  23-|-°  east,  13  chains  1  link,  to 
place  of  beginning,  containing  36  17-100  acres." 

These  conveyances  being  made,  there  was  left  between  the  two 
parcels  therein  described  a  strip  of  land  one  chain  and  twenty- 
eight  links  in  width,  extending  from  Lake  Michigan  west  through 
the  quarter  section  still  belonging  to  Samuel  Ellis,  and  that  strip 
of  land  is  the  one  in  controversy  in  this  suit. 

On  the  29th  of  June,  1852,  Ellis  and  wife  executed  to  Samuel 
R.  Haven  a  quit-claim  deed  for  this  last  mentioned  parcel  of  land, 
and  the  plaintiff  produced  a  regular  chain  of  conveyances  from 
Haven  to  himself. 

The  defendant.  Graves,  exhibited  title  through  several  mesne 
conveyances  from  Hubbard  and  Jones,  but  no  deed  was  shown 
from  Samuel  Ellis  or  any  other  person  for  the  land  in  controversy, 
except  that  to  Haven,  and  the  others  under  which  the  plaintiff 
claims.  The  defendant  resists  the  plaintiff's  right  of  recovery 
solely  upon  the  ground  of  certain  declarations  ot  Ellis,  which,  he 
contends,  operate  to  estop  him  and  his  grantees  from  claiming 
title  to  the  premises  in  controversy.  The  following  testimony 
will  show  the  grounds  of  the  alleged  estoppel : 

Mrs.  Johnson^  a  daughter  of  Samuel  Ellis  testified:  Am 
acquainted  with  tract  called  Cottage  Grove  Tract.  My  father 
first  moved  on  it  in  1832.  He  moved  on  that  part  now  owned 
by  Graves,  in  1835  or  1836.     I  remember  the  time.     Lived  there 
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two  or  three  years.  The  first  lie  sold  of  it  was  to  E.  K.  Hubbard, 
r  think.  At  the  time  of  that  sale  my  father  retained  possession 
of  the  north  part  of  the  36  acres.  He  retained  possession  of  36 
acres.  He  afterwards  sold  the  36  acres  to  Mr.  Jones. 
[■^458]  Gave  possession  of  the  same  in  1837,  1  think.  Removed 
to  near  Langley's  place.  The  place  on  which  he  lived  is 
known  as  Ellis'  addition.  I  remember  Augustus  Garrett,  and 
of  his  purchasing  land  my  father  had  sold.  At  that  time  father 
lived  at  same  place  he  had  moved  to.  He  died  October,  1853. 
He  knew  Garrett  purchased  the  lands.  Do  n't  remember  whether 
Garrett  fenced  the  lands.  Remember  seeing  fence  around  the 
Cottage  Grove  piece,  or  that  north  of  it.  Saw  it  a  great  while 
ago.  Knew  about  the  time  Graves  went  into  possession  of  the 
premises.  Some  of  it  was  fenced  before  he  "went  in.  Think 
father  knew  of  Graves  purchasing  them.  Have  heard  him  say 
so,  that  he  was  glad  he  was  going  to  have  Graves  for  a  neighbor. 
Father  and  Graves  saw  each  other  every  few  days — were  very 
friendly. 

C Toss-examination :  Am  near  47  years  old.  At  the  time  my 
father  left  he  had  fenced  in  the  S.W.  side  of  the  property  he  sold. 
Think  that  not  all  the  quarter  section  was  fenced.  Feuce  w^as 
below  the  south  line.  The  house  faced  west.  It  was  a  small 
shanty,  one  room  in  it.  It  was  not  fenced  towards  the  north 
part  of  the  section,  all  open  prairie.  I  do  n't  know  how  much 
was  sold  the  hrst  time,  whether  60  or  65  acres,  but  they  reserved 
36  acres  for  a  residence.  Heard  my  father  say  that.  Think  we 
moved  away  in  '37  or  '38.  Father  had  fenced  some  of  the  north 
part.  ]^o  inclosure  around  all  of  it.  By  giving  possession,' I 
mean  the  giving  the  deed,  that  is  all  the  possession  I  mean. 

Re-examination:  E.  K.  Hubbard  went  into  possession  after 
our  moving  away.     The  sale  was  about  that  time. 

Lyman  Ellis^  son  of  Samuel  Ellis,  testified:  Remember  the 
time  father  left  Cottage  premises.  Can't  tell  who  went  into  pos- 
session. Augustus  Garrett  purchased.  Suppose  fatlier  knew  it. 
Do  n't  know  certainly.  Do  n't  know  year  it  was  fenced.  Know 
it  was  done  after  Garrett  got  it,  with  a  picket  fence.  Think  it 
was  around  the  whole  piece,  the  Cottage  Grove  part,  that  lying 
north  of  it.  Also,  on  each  side  of  the  road.  Do  n't  know 
[*459]  how  many  years  it  was  fenced.  Think  some  was  standing 
2  or  3  years  ago  around  some  part  of  it.  Do  n't  remem- 
ber the  year  Dexter  Graves  went  into  possession.  It  was  fenced 
up  when  he  went  there.  Father  lived  then  on  next  lot.  Pos- 
sibly over  70  rods.  Lived- there  till  he  died.  Lorin  and  Henry 
Graves  have  occupied  the  premises  since  Dexter  Graves'  death. 
Father  was  in  the  habit  of  going  to  Cottage  House,  sometimes 
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three  or  four  times  a  week,  at  others  once  or  twice,  l^ever  heard 
him  talk  with  Graves  about  the  purchase.  Father  was  there  often 
at  time  Graves  was  sick.  Dexter  Graves  did  not  stop  there  but 
one  season.  Do  n't  know  as  father  was  at  Cottage  House  except 
when  Graves  was  sick.  He  had  to  come  by  there  every  time  he 
came  to  Chicago.  Never  heard  father  claim  the  premises,  that 
is,  after  he  had  sold  it,  or  after  giving  the  possession. 

Cross-examination:  Do  n't  know  of  father  claiming  land  after 
selling  to  Hubbard  &  Jones.  ISTo  person  living  on  premises 
before  he  left  tlie  house.  Could  not  say  that  any  part  w^as  fenced, 
except  a  little  west  of  the  Cottage.     Do  n't  know^  of  any  more. 

Re-examination:  The  fencing  is  not  the  fence  that  Garrett 
built;  Garrett  built  that  soon  after  father  sold  to  Jones,  within  a 
year  after.  He  fenced  with  picket  fence.  It  remained  there 
wholly  probably  two  or  three  years. 

Frederick  Hotve  sworn :  Came  to  this  country  in  1835.  First 
saw  S.  Ellis  on  Cottage  property  in  that  year.  Lorin  Graves 
owns  it  now.  Ellis  was  there  two  or  three  years  after  I  came, 
then  removed  directly  south  of  Douglas  place.  I  used  to  see  him 
very  frequently.  I  knew  Garrett  went  into  those  premises.  He 
built  a  fence  around  the  whole  lot.  Cannot  state  the  time.  It 
was  around  Avhole  lot  in  which  Cottage  Grove  House  was.  Took 
in  what  is  the  camp  ground  now.  It  was  picket  fence;  some 
may  be  standing  now.  Was  acquainted  with  Dexter  Graves. 
First  knew  him  in  1835.  Knew  he  and  Ellis  were  acquainted. 
Hemember  that  he  purchased  the  premises  of  Garrett.  He  took 
all  the  land  inclosed.  In  going  to  city  to  trade  Ellis  had  to  go 
by  there. 

Interrogatory :     Did  you  hear  Ellis  say  anything  pre-  [''^"460] 
vious  to  1852  about  having  sold  that  property  and  given 
up  possession ;  if  so,  state  what  it  was,  and  when  ? 

Answer:  I  can't  state  the  date,  but  the  first  I  knew  was  when 
Dexter  Graves  died  and  Lorin  Graves  came  to  me  and  wanted 
me  to  see  Ellis,  that  some  one  had  been  after  the  old  man  and 
got  a  quit-claim  deed  of  Ellis  for  a  strip  through  the  Cottage 
property.  He  took  me  down  to  Ellis.  He  says  I  have  no  interest 
in  that  property.  It  belongs  to  Graves.  I  refused  to  give  any 
quit-claim  deed.  I  would  not  do  anything  to  injure  the  boys. 
I  sold  it  long  previously.  It  was  soon  after  Graves  died,  I  thiiik. 
After  Lorin's  death  Henry  came  to  me — another  muss  about  it. 
Got  me  to  go  to  see  the  old  man.  Think  he  told  me  the  same 
story,  they  had  no  interest,  and  refused  to  give  a  quit-claim. 
Dexter  Graves  died  in  1815,  Lorin  three  or  four  years  after. 
Have  done  great  deal  of  business  for  Graves. 

T.    Z^6)^^?/"  testified :      Came    to    Chicago   July,    1837.      Knew 
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Graves,  Ellis  and  Garrett.  Garrett  owned  premises  and  improved 
by  fencing.  Was  fenced  near  old  house.  JSTot  as  much  as  is  now 
called  Cottage  property.  E'ot  as  far  as  the  Graves  property  runs 
now.  It  runs  some  way  into  Camp  Douglas.  Koads  and  streets 
have  changed.  Fence  came  to  old  city  limits.  Some  not  under 
fence  now.  Can't  state  time  when  Graves  went  in.  Know  the 
fact.  Ellis  often  came  to  city.  Graves  kept  Cottage  Grove 
premises  under  fence.     Are  buildings  on  same. 

Cross-examination:  Do  not  know  location  of  strip  in  con- 
troversy. 

Deposition  of  Stephen  A.  Douglas:  Knew  Samuel  Ellis. 
Knew  tract  known  as  Graves'  tract.  It  is  where  Henry  Graves 
resides,  between  58  and  60  acres  off  the  N.E.  J-"  of  sec.  34,  39,  14, 
and  lying  immediately  north  of  the  tract  owned  by  me,  called  the 
Cottage  Grove  tract. 

Int.     Is  anv  portion  of  the  Cottage  Grove  tract  situated  on 
said  N.E.  i? 
[■^461]      A71S,     The  tract  owned  by  myself  and  the  Graves  tract 
comprise  all  said  quarter  section,  as  I  understand. 

"When  I  concluded  to  purchase,  in  1849,1  called  on  Henry  and 
Lorin  Graves  to  point  out  to  me  their  south  line,  that  I  might 
know  my  north  boundary  line.  Unable  to  tell  precisely,  they 
referred  me  to  Ellis,  who  was  then  passing  by.  I  made  the 
inquiry  of  Ellis,  and  he  went  with  me  and  pointed  out  the  spot 
where  the  old  house  stood,  and  pointed  out  what  he  said  was 
the  line.  He  said  he  had  sold  all  north  of  that  line,  and  that 
H.  and  L.  Graves  were  then  the  owners.  That  he  had  also 
sold  all  south,  but  could  not  state  present  owners.  The  line 
pointed  out  by  Ellis  is  the  same  on  which  I  built  my  part  of  the 
fence.  Ellis  mentioned  William  Jones  as  one  of  the  parties  to 
whom  he  had  sold  a  portion  of  said  tract,  and  I  think  E.  K.  Hub- 
bard or  Augustus  Garrett  as  the  purchasers  of  the  residue.  Ellis 
said  distinctly  that  Henry  and  Lorin  Graves  were  the  owners  of 
all  that  part  of  said  quarter  section  north  of  the  line  he  pointed 
out,  and  that  it  contained  between  58  and  60  acres,  a  portion  of 
which  was  then  inclosed  by  a  fence. 

Ellis  disclaimed  any  interest  in  said  tract. 

To  all  which  testimony  of  witnesses  and  in  deposition  so  far 
as  it  relates  to  the  declarations  of  said  Ellis  the  plaintiff  objected, 
for  irrelevancy,  and  for  that  it  seeks  to  establish  title  to  land  by 
parol  as  against  title  evidenced  by  deeds  of  record,  and  asked  the 
same  ruled  out.  Court  -overruled  the  objections,  admitted  the 
evidence,  and  plaintiff  excepted. 

The  jury  returned  a  verdict  for  the  defendant;  a  motion  for  a 
new  trial  was  overruled,  and  judgment  entered  upon  the  verdict. 
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The  plaintiff  brings  the  case  to  tais  court  by  appeal,  and  pre- 
sents the  question  whether  he  is  estopped  from  asserting  his  title 
by  reason  of  the  acts  and  declarations  of  Ellis. 

Mr.  J.  S.  Page,  for  the  appellant. 

The  only  defense  relied  upon  is  an  estoppel  in  pais.     An  ['^462] 
estoppel  is  founded  upon  the  idea  of  fraud,  or  gross  negli- 
gence amounting  to  fraud.     But  certain  elements  are  necessary 
to  warrant  it. 

1st.  That  the  acts  or  admissions  were  designed  to  influence, 
and  did  influence,  the  conduct  of  another.  1  Story's  Eq.  386; 
Devereux  v.  JSengwyn,  5  Iredell,  351;  Pickard  v.  Sears^  6 
Adolph.  &  E.  474;  Dezell  v.  Odell,  3  Hill,  225;  Lawrence  y. 
Brown,  1  Seldon,  401;  Duel  v.  Bear  River  Co.,  5  Cal.  85; 
McGiine  v.  McMichael,  29  Geo.  312;  Otis  v.  SilU  8  Barb.  108; 
Titiis  V.  Morse,  4  Maine,  348;  Dyer  v.  Cady,^  20  Conn.  568; 
Taylor  v.  Ely,  25  Conn.  258;  Freeman  v.  Goolt,  2  Exch.  654; 
Boe  V.  Gerome,  18  Conn.  138;  Whitaker  Y.Williams,  20  Conn. 
98;  Patterson  v.  Lytle,  11  Penn.  56;  Rogers  v.  Farwell,  9 
Barb.  618;  Hunley  v.  Hunley,  15  Ala.  105;  Garter  v.  Darby, 
ib.  696;  Brewer  v.  Brewer,  19  ib.  490;  Letcher  v.  Morrison,  27 
111.  214;  Thomas  v.  Bowman,  29  111.429;  2  Washburne,  (2d 
Ed.)  460. 

2d.  Another  necessary  element  of  an  equitable  estoppel  is, 
that  the  party  should  have  been  fully  apprised  of  his  rights  at  the 
time  of  his  admissions  or  conduct  by  which  he  is  sought  to  be 
estopped.  1  Story's  Eq.  386;  WatMns  v.  Peek,  13  K  H.  373; 
Morris  v.  Moore,  11  Humph.  433;  Storrs  v.  Barker,  6  Johns. 
Ch.  167;  McAffcrty  v.  Gonover,  7  Ohio,  105;  Gojpeland  v. 
Gojpeland,  28  Me.  540;  Tilghm.anY.  Tf^^z^,  9  Iredell,  165;  Buclc- 
ingham  v.  Smith,  10  Ohio,  299;  Royston  v.  Howe,  15  Ala.  309; 
L^eper  v.  Gilmore,  49  Me.  153;  Galting  v.  Rodman,  6  Ind.  292; 
Gonith  V.  Molts,  10  Penn.  531. 

3d.  There  is  also  another  class  of  cases  which  hold  that  no 
estoppel  will  arise  in  absence  of  actual  fraud,  unless  the  purchaser 
was  destitute,  not  only  of  all  actual  knowledge  of  the  true  state 
of  the  title,  but  of  the  means  of  acquiring  knowledge.  L^i-gelow 
Y.  Topliff,  25  Vermont,  273;  Guster  v.  Ghamjpion,^  Conn.  554. 
For  under  these  circumstances,  both  parties  must  be  regarded  as 
equally  negligent.  Gray  y.  Bartlett,  20  Pick.  186;  See 
also  Ferris  v.  Goomr,\^  Cal.  631;  Gurt  Y.Jack,  3  Watts,  [^-463] 
240;  Boggs  v.  Merced  Go.,  14  Cal.  368;  Story's  Eq.  391; 
Brewer  v.  Boston  dh  W.  R.  Go.,  5  Met.  479;  Llnouff  y.  Thomp- 
son^ 16  Penn.  364;    Woods  v.  Wilson,  37  ib.  384;  Couseth  v. 
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WoltB,  10  ib.  531;  Hill  v.  JEply,  31  ih.  331;  Tongue's  Lessee 
V.  Nutwell,  IT  Md.  212. 

4tli.  So  far  I  have  considered  this  question  as  if  in  equity. 
Can  this  defense  be  set  up  at  law?  Formerly  tliere  would  have 
been  no  question.  In  Pennsylvania,  Maine  and  Kew  Hampsliire, 
and  perhaps  ore  or  two  other  States,  these  defenses  have  been 
allowed  at  law,  but  the  weight  of  authority  is  the  other  way.  In 
Heard  v.  Hall,  16  Pick.  460,  (A.  D.  1835,)  the  court  say,  "it 
does  not  appear  to  have  been  adopted  or  considered  as  a  rule  at 
common  law,  excepting  in  the  State  of  Pennsylvania,  where  the 
courts  having  no  equity  jurisprudence,"  &c. 

In  Sunck  v.  Sears,  1  Hill  17,  which  was  ejectment,  and  estop- 
pel in  pais  attempted,  the  court  say  "if  the  defendant  is  to  rely 
upon  this  point  of  the  case  he  must  go  into  equity."  Delejplaine 
V.  Hitchcock,  6  Hill,  17;  Brewer  v.  Boston  c&W.  B.  B.,  5  Met. 
484;  West  v.  Tilgham,  9  Ird.  165;  Sosser  v.  Jones,  3  Ird.  Eq. 
19;  Dunley  v.  Bector,  5  Eng.  211. 

But  the  law  in  this  State  has  been  settled  by  this  court  in  the 
recent  case  of  Wales  v.  Bogue,  31  111.  468,  where  the  court  say 
"  there  is  no  rule  of  practice  better  settled  than  that  an  equitable 
title  forms  no  bar  to  a  recovery  in  ejectment." 

Mr.  James  L.  Stakk,  Jr.,  for  appellee,  contended  that  the  mat- 
ters proven  would  create  an  estoppel  in  favor  of  the  defend- 
ant, and  cited  from  2  Washb.  on  Real  Property,  462. 

"It  may  be  stated,  as  a  legal  proposition,  that  if  one  were 
induced  to  purchase  an  estate  by  acts  or  representations  of  another, 
designed  to  influence  his  conduct,  and  creating  a  reasonable  belief 
on  his  part,  under  w^hich  he  acts,  that  he  is  thereby  acquiring  a 
title  to  the  same,  the  party  who  should  thus  have  influenced  him 
would  be  estopped  to  set  up  his  own  title  existing  at  the 
['^464]  time  of  the  purchase,  against  that  of  the  purchaser.  It  is 
enough  that  the  latter  has  been  misled  by  the  acts  or  declar- 
ations of  the  former,  if  the  same  were  intended  to  influence,  and 
did  influence,  his  conduct,  although  no  fraud  was  designed." 

Citing,  also,  16  N.  Hampshire,  R.  201,206;  6 B.Monroe,  113; 
8  B.  Monroe,  542;  Middletown  Bank  v.  Jerome,  18  Conn.  P. 
450;  Brown  v.  Wheeler,  17  Conn.  R.  345;  Corbett  v.  Worcross, 
35  K  II.  99;  24  Yt.  64;  28  Yt.  128;  Smith's  Leading  Cases, 
641,  650,  and  cases  cited;  Bramly  v.  Sjperry,  28  Maine,  528; 
40  Maine,  348. 

Again,  "  the  obligation  created  by  estoppel  not  only  binds  the 
party  making  it,  but  all -persons  privy  to  him.  2  Washburne 
on  Real  Property,  470;  Douglas  v.  Scott,  5  Ohio  R.  199. 

Mr.  Chief  Justice  Walkee  delivered  the  opinion  of  the  Court: 
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This  was  an  action  of  ejectment,  for  the  recovery  of  a  strip  of 
land  in  the  IST.E.  qr.  of  sec.  34,  T.  39  N.,  E.  4  E.  Both  parties 
claim  from  Samuel  Ellis  as  a  common  source  of  title.  Plaintiff 
produced  a  regular  connected  chain  of  title  to  the  premises  in 
controversy.  And  a  recovery  was  opposed  upon  the  ground  that 
Ellis  and  those  claiming  under  him  were  estopped  by  matter 
in  pais  from  asserting  title.  The  doctrine  of  estoppels  in  pais 
at  this  day  seems  to  be  that  they  are  equitable,  and  not  legal, 
when  they  relate  to  real  property.  An  estoppel  is  defined  to  be 
an  impediment  or  bar  to  the  assertion  of  a  right  of  action  arising 
by  a  man's  own  act,  or  where  he  is  forbidden  by  law  to  speak 
against  his  own  act.  It  extends  to  and  binds  privies  in  blood, 
privies  in  estate  and  privies  in  law.  Co.  Litt.  352,  A.  Lord 
Coke  says,  that  every  estoppel,  to  be  binding  ought  to  be  recip- 
rocal, and  should  bind  both  parties,  and  for  that  reason  a  stranger 
shall  neither  take  advantage  of,  nor  be  bound  by,  an  estoppel. 
That  because  it  concludes  a  man  from  alleging  the  truth  it  must 
be  certain,  to  every  intent,  and  must  not  be  taken  by  argu- 
ment or  inference.  That  every  estoppel  ought  to  be  a  [*465] 
precise  affirmation  of  that  which  creates  the  estoppel,  and 
not  by  way  of  recital.     Ih. 

It  then  follows,  from  this  rule,  that  mere  loose  expressions 
inadvertently  made,  in  ignorance  of  the  party's  rights,  or  declar- 
ations ambiguous  in  their  character,  cannot  create  a  bar  to  the 
assertion  of  the  truth.  And  it  is  a  well  recognized  rule,  that 
declarations  which  were  not  acted  upon  can  never  operate  as  an 
estoppel.  They  are  said  to  be  odious  to  the  law,  and  it  is  for  the 
reason  that  they  prevent  the  assertion  of  the  truth.  They  are 
only  sanctioned  to  prevent  the  perpetration  of  fraud  and  to  effect- 
uate justice.  When  a  party  stands  by  and  sees  another  acting  to 
his  injury,  and  the  owner  declares  that  he  has  no  claim,  equity 
will  not  permit  him  afterwards  to  assert  his  title  to  the  injury  of 
the  person  he  has  thus  misled.  And  cases  may  be  found  where 
mere  silence,  by  the  true  owner  being  present  and  failing  to  assert 
his  right,  when  he  sees  a  person  purchasing  the  property,  has 
been  held  to  create  an  estoppel.  But  to  operate  as  a  bar  to  the 
assertion  of  his  right,  the  acts  of  the  owner  must  contribute  to 
the  injury  of  the  person  relying  upon  the  bar,  before  he  can  be 
estopped. 

Mere  declarations  to  strangers,  unless  communicated  to,  and 
acted  upon  by,  the  party,  will  not  operate  as  an  estoppel.  And, 
generally,  w^hen  the  avenues  of  information  are  equally  open  to 
both  parties,  there  will  be  no  bar.  J^or  is  the  party  holding  the 
title  bound  to  seek  the  other  and  inform  him  of  his  rights,  when 
he  is  in  no  default.  The  owner  of  land  having  his  title  duly 
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recorded,  has  given  all  the  information  to  the  purchaser  which 
the  law  requires.  So,  a  pei'son  in  the  actual  occupancy  of  his 
land,  gives  thereby  all  the  information  of  his  claim  which  is 
required,  unless  specially  interrogated.  In  case,  however,  he  was 
not  in  possession,  or  his  title  was  not  recorded,  it  would  be 
different. 

In  the  case  at  bar,  plaintiff's  title  was  on  record,  and  it  was 
the  duty  of  persons  desiring  to  purchase  to  examine  the  title  of 
record,  and  the  presumption  is  that  such  was  the  case.  If  so, 
they  were  fully  informed  that  Samuel  Ellis  or  any  person 
[■^466]  through  whom  defendant  derives  title,  never  attempted  to 
convey  this  strip  of  land.  Nor  does  it  appear  that  any 
person  through  whom  defendant's  title  passed,  was  ever  misled, 
or  induced  to  believe  that  they  were  acquiring  title  to  these 
premises  at  the  time  they  purchased.  They  all  purchased  by 
metes  and  bounds,  and  acquired  all  the  land  they  purchased. 
And  by  what  pretense  it  can  be  insisted  that  those  claiming 
adversely  to  plaintiff  have  ever  been  wronged  by  any  declarations 
made  by  Samuel  Ellis  is  beyond  our  comprehension.  When  they 
have  no  conveyance  for  the  land,  have  never  contracted  for  its 
purchase,  and  never  paid  anything  for  it,  we  are  unable  to  per- 
ceive how  any  fraud  has  been  committed  by  Ellis  in  his  life  time. 
It  is  true,  that  this  strip  adjoins  the  land  purchased  by  defendant 
in  error,  but  that  does  not  give  him  title  even  if  Samuel  Ellis 
did  say  to  some  person  that  he  had  no  claim  to  the  land.  Titles  to 
land  are  not  so  fleeting  as  to  be  acquired  or  lost  with  such  facility. 
There  is  more  stability  in  our  tenures  than  warrants  a  divestiture 
by  such  slight  and  trifling  acts  by  the  owner.  That  requires 
more  solemn  and  deliberate  action. 

Had  the  acts  which  were  proved  constituted  an  estoppel,  it 
would  have  been  simply  an  equitable  right,  incapable  of  assertion 
in  a  court  of  law.  Wales  v.  Bogus,  31  111.  464.  There  can  be 
no  pretense  that  mere  oral  declarations  can  ever  transfer  the  legal 
title,  and  equitable  title  and  demands  are  not  cognizable  in  a 
court  of  law.  Even  if  this  were  such  an  estoppel  as  defendant 
claims,  the  legal  title  is  in  Ellis'  heirs  or  grantees.  After  a  care- 
ful examination  of  the  adjudged  cases,  we  are  unable  to  And  that 
such  estoppels  can  be  made  available  in  a  court  of  law.  Estop- 
pels relating  to  real  estate,  so  far  as  we  can  find,  have  been 
uniformly  enforced  in  courts  of  equity,  and  usuallj^  by  injunc- 
tion. And  this  is  manifestly  in  accordance  with  the  analogies 
of  the  law.  Legal  rights  of  action  or  defense  are  allowed  in  courts 
of  law,  whilst  those  which  are  equitable  are  alone  cognizable  in  a 
court  of  equity.  Equitable  titles  created  by  parol,  and 
[■^467]  not  within  the  statute  of  frauds,  can  only  be  enforced  in 
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a  court  of  chancery.  If  such  an  estoppel  operates  to  transfer 
title,  or  to  produce  that  effect,  it  is  upon  the  principle  that  an 
equitable  estate  has  been  created,  and  not  that  the  legal  title 
has  been  transferred. 

In  some  cases  verbal  sales  of  land  are  taken  out  of  the  statute 
of  frauds,  for  the  purpose  of  preventing  the  statute  from  being 
used  for  the  perpetration  of  the  fraud  it  was  designed  to  prevent. 
So  of  estoppels  relating  to  the  title  to  land,  if  the  owner  does  by 
parol  that  which  operates  as  a  fraud  and  injustice  upon  another 
dealing  with  the  property,  equity  will  not  permit  him  to  consum- 
mate his  fraud  by  the  assertion  of  his  legal  title.  In  Cochrane 
V.  Ilarrovj,  22  111.  345,  this  court  held,  that  where  a  person  stands 
by  and  permits  another  to  purchase  land  to  which  he  had  title, 
and  failed  to  make  it  known,  such  a  failure  to  assert  his  rights 
constituted  an  equitable  estoppel.  But  an  estoppel  can  never  be 
allowed  where  it  would  itself  perpetrate  fraud,  work  injustice,  or 
fail  to  protect  the  innocent.  In  those  States,  however,  where 
equitable  rights  are  regarded,  and  equitable  relief  administered 
in  their  courts  of  law,  estoppels  are  allowed  to  be  asserted  in  such 
courts,  and  their  decisions  would  not  apply  to  our  system  of 
jurisprudence. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed 


The  Illinois  River  Packet  Company 

V. 

The  Peoria  Bridge  Association. 

1.  Pleading  and  evidence.  If  facts  are  well  alleged  in  a  declaration, 
they  may  be  proven. 

2.  In  an  action  by  the  owners  of  a  steamboat  navigating  the  Illinois  river 
against  the  owners  of  a  bridge  over  that  stream,  to  recover  for  injury 

to  the  boat  resulting  from  a  collision  with  the  bridge,  it  is  a  proper  [*468] 
pleading  of  the  fact  to  allege  that  the  bridge  materially  obstructed  the 
navigation  of  the  river ;  and  it  is  competent  to  ask  a  witness,  an  experienced 
river  man,  whether  the  bridge  was  a  material  obstruction  to  the  navigation  of 
the  river. 

3.  Evidence — wJiat  are  facts,  to  he  proven,  as  distinguished  from  matters 
calling  for  the  opinions  of  experts.  The  proving  that  the  bridge  was  a  material 
obstruction  to  the  navigation  of  the  river  is  not  like  the  testimony  of  experts 
or  of  scientific  men,  whose  opinions  are  sought  on  facts  supposed  or  proved, 
but  it  is  testimony  to  the  existence  of  the  fact  itself. 

4.  Rights  of  parties  are  mutual — application  of  rules  of  evidence.  As  a 
general  principle,  rules  of  evidence  are  designed  as  well  for  defendants  as  for 
plaintiflfs.  and  must  be  applied  to  them,  respectively,  in  the  same  spirit  of 
impartiality. 
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5.  So,  where  the  court  allowed  a  witness  to  answer  a  question  propounded  by 
the  defendant,  which  was  of  the  same  character  it  had  previously  refused  to 
allow  to  be  answered  when  asked  by  the  plaintiti,  the  unequal  application  of 
the  rule  was  lield  to  be  error, 

6.  Kavigabi.e  streams — erection  of  bridges  across  them — of  the  relative 
rights  in  respect  thereto.  It  cannot  be  said  that  the  navigation  of  the  Illinois 
river  is  of  most  importance  and  paramount  to  all  conflicting  rights,  and  that 
no  one  has  any  right  to  erect  a  bridge  across  the  same,  if  it  in  tlie  least  mate- 
rially obstructs  its  free  navigation. 

7.  The  true  doctrine  is,  that  conceding  the  right  of  the  State  to  authorize 
building  bridges  over  the  navigable  waters  lying  within  its  jurisdiction,  such 
structures  should  be  so  erected  as  to  interfere  as  little  as  possible  with  the  right 
of  free  navigation. 

8.  And  if  it  appears  that  a  bridge  is  of  the  most  approved  construction,  and 
sufllcient  way  left  for  the  passage  of  boats,  in  ordinary  conditions  of  the  wind 
and  stages  of  the  water,  those  navigating  them,  at  the  same,  time  using  proper 
care  and  caution,  it  shall  not  be  averred  of  such  bridge  that  it  materially 
obstructs  the  navigation  of  the  river. 

9.  If  the  wind  and  water  are  unpropitious  to  an  attempt  to  pass  through 
the  draw,  then  ordinary  caution  woukl  require  the  vessel  to  stop  until  the 
danger  has  passed. 

10.  The  right  to  a  free  navigation  of  our  western  rivers,  and  the  right  of 
the  State  to  provide  means  for  crossing  them,  by  bridges  or  otherwise,  are 
co-existent,  and  neither  can  be  permitted  to  destroy  or  essentially  impair  the 
other. 

11.  The  authority  to  construct  a  bridge  across  a  navigable  water  wholly 
in  this  State,  should  be  exercised  in  such  a  manner  as,  while   it  gives 

[*469]  fall  efiect  to  the  power  itself,  it  should  interfere  as  little  as  possible 
with  the  right  of  free  navigation ;  and  this  is  the  true  test  whether  a 
particular  structure  is  such  an  obstruction  as  is  contrary  to  law. 

12.  A  bridge  constructed  on  the  most  approved  plan,  at  the  proper  place 
and  with  sufficient  channel  between  the  piers,  over  any  of  our  navigable 
waters,  can  not,  under  any  circumstances,  be  held  to  be  a  material  obstruc- 
tion to  the  navigation,  if  it  appear,  that  in  ordinary  times,  with  ordinary  wind 
and  water,  the  draw  can  be  safely  passed,  and  that  no  better  structure  could 
be  erected  for  the  purpose  designed,  with  the  amount  of  outlay  demanded  for 
such  undertakings. 

13.  If  on  reaching  one  of  these  bridges  the  vessel  should  be  overtaken  by 
an  unfavorable  wind,  or  by  any  circumstance,  that  would  render  some  delay 
prudent,  the  delay  must  be  incurred,  for  the  right  to  erect  the  bridge  is  co-ex- 
tensive with  the  right  to  navigate  tJie  river. 

14.  A  mere  delay  in  passing  a  bridge,  which  prudence  would  advise  at 
unpropitious  moments,  when  wind  and  currents  are  not  favorable,  can  not 
affix  to  it  the  quality  of  a  material  obstruction,  or  of  any  other  description 
of  obstruction,  for  the  erection  of  which  the  owners  should  be  liable  in 
damages. 

15.  Navigable  waters — effect  of  ordinance  of  1787.  There  is  no  restric- 
tion in  this  ordinance,  if  it  be  still  in  force,  on  the  power  of  the  State  to  use 
the  most  approved  artificial  means  for  crossing  navigable  waters  within  the 
State ;  it  only  prohibits  their  obstruction,  and  the  imposition  of  any  tax  or 
duty  on  their  navigation. 

16.  The  ordinance,  in  declaring  certain  navigable  waters  shall  be  common 
highways  and  forever  free,  without  any  tax,  impost  or  duty  therefor,  does  not 
mean  that  they  shall  be  common  highways  free  from  all  and  every  condition, 
but  only  that  they  shall  be  free  from  obstruction,  and  free  from  any  burden 
imposed  in  the  shape  of  a  duty  or  tax. 

17.  Evidence — under  the  general  issue.  In  an  action  bytlie  owners  of  a 
steamboat  navigating  a  river,  against  a  company  owning  a  bridge  erected 
across  the  same,  to  recover  for  damages  resulting  from  a  collision  with  the 
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bridge,  the  act  of  the  Legislature  authorizing  the  bridge  to  be  built  is  admis- 
sible in  evidence  under  the  general  issue. 

18.  Same — admissihility,  generally.  It  is  not  a  valid  objection  to  such 
testimony  that  it  might  mislead  the  jury  into  the  idea  that  the  act  afforded 
a  complete  defense  to  the  action ;  the  opposite  party  could  obviate  any  im- 
proper effect  the  testimony  might  be  supposed  to  have,  by  requiring  of  the 
court  specific  instructions  as  to  the  effect  to  be  given  to  the  act. 

Wkit  of  Erkor  to  the  Circuit  Court  of  Peoria  County;  the 
Hon.  Maeion  Williamson,  Judge,  presiding. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  ["^470] 
Court. 

Messrs.  Ingersolls  and  Puterbaugh,  for  the  plaintiff  in  error. 

Mr.  H.  Grove  and  Mr.  E.  K.  Powell,  for  the  defendant  in 
error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trespass  on  the  case  brought  in  the 
Peoria  Circuit  Court  by  the  plaintiff  in  error  against  the 
defendant  in  error,  to  recover  damages  for  an  injury  done  to 
the  steamboat  "  Sam  Gaty,"  owned  by  the  plaintiff,  and  alleged 
to  have  been  caused  by  the  defendant's  bridge  across  the  Illinois 
river  at  Peoria. 

There  was  a  trial  and  verdict  and  judgment  for  the  defend- 
ants, and  the  cause  brought  here  by  writ  of  error  and  many 
errors  assigned,  all  which  it  is  not  necessary  to  notice,  as  the 
case  can  be  disposed  of,  on  certain  rulings  of  the  court  on  por- 
tions of  evidence  offered  by  the  plaintiff,  and  embraced  in  the 
first  nine  errors  assigned  and  the  instructions. 

The  declaration  charged  that  the  defendants  had,  before  the 
injury  complained  of,  constructed  and  were  then  in  possession 
of  a  certain  bridge  and  piles  across  the  Illinois  river  which 
materially  obstructed  the  navigation  of  the  river. 

A  demurrer  to  the  declaration  had  been  overruled,  and  the 
declaration  adjudged  good.  Among  the  causes  of  demurrer 
was  the  following:  The  declaration  does  not  show  how  the 
defendant  obstructed  the  navigation  >  of  the  river,  nor  does  it 
state  with  sufficient  certainty  where  or  when  the  piles,  bridge, 
etc.,  were  built,  nor  in  what  direction,  nor  the  extent  of  the 
obstruction.  Adjudging  the  declaration  good,  opened  the  door 
of  inquiry  the  plaintiffs  sought  to  enter  by  the  excluded  testi- 
mony of  nine  witnesses,  at  the  head  of  w^hom  was  Capt. 
Scott,  an  Illinois  river  steamboat  man  of  fourteen  years'  ["^471] 
experience.  He,  as  also  the  other  eight  witiiesses,  were 
asked   by  the   plaintiff  whether  the   defendant's  bridge  was  a 
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material  obstruction  to  the  navigation  of  the  river.     The  court 
would  not  permit  the  witness  to  answer  the  question. 

All  these  witnesses  were  well  acquainted  with  the  Illinois 
river  and  its  channel,  two  of  them  before  the  bridge  was  built 
and  since,  and  some  of  them  officers  of  the  steamboat  at  the 
time  of  the  accident. 

The  declaration  having  been  adjudged  good  and  sufficient,  the 
court  in  arriving  at  that  conclusion,  must  have  determined  that 
it  alleged  facts  only,  otherwise,  it  would  be  bad  on  demurrer. 
This  being  so,  what  were  the  prominent  facts  alleged  in  the 
declaration?  First,  that  the  Illinois  river  was  a  navigable  water 
leading  into  the  Mississippi  river,  and,  as  such,  a  common  high- 
way free  to  the  plaintiff  and  all  citizens  of  the  United  States. 
Second,  that  the  plaintiff  was  an  incorporated  company,  and 
owner  of,  and  navigating  this  river  with  their  steamboat.  Third, 
that  the  defendants  had,  before  that  time,  constructed  and  were 
in  possession  of  a  bridge  over  this  river.  Fourth,  that  this  bridge 
materially  obstructed  the  navigation  thereof.  Fifth,  that  plain- 
tiff, while  navigating  this  river  with  his  steamboat,  with  ordinary 
care,  came  in  contact  with  this  bridge,  and  was  greatly  damaged 
and  delayed. 

These  facts,  thus  alleged,  in  the  judgment  of  the  court, 
made  a  good  declaration.  Then,  the  question  is,  if  facts  are 
w^ell  alleged  in  a  declaration,  can  they  not  be  proved?  Was  it 
not  competent  for  the  plaintiff  to  prove  the  fact  that  the  Illinois 
river  was  a  navigable  water  leading  into  the  Mississippi  river, 
and,  as  such,  a  common  highway?  Was  it  not  competent  to 
prove  that  the  plaintiff  was  an  incorporated  company,  and 
owner  of,  and  navigating  this  river  with  their  steamboat?  That 
the  defendants  had  constructed  this  bridge?  That  the  bridge 
materially  obstructed  the  navigation  of  the  river?  and  that  the 
plaintiff  was   running  the  boat  at  the  time  of  the  injury,  with 

ordinary  care? 
[■^472]  These  are  all  facts  well  pleaded,  in  the  declaration,  so 
the  court  said  in  overruling  the  demurrer.  Why,  then, 
they  shall  not  be  proved  is  not  perceived.  The  charge  is,  that 
the  erection  of  the  bridge  materially  obstructed  the  navigation 
of  the  river.  The  inquiry  then  is,  as  to  a  material  obstruction. 
That  is  the  fact  charged.  What  better  proof  could  be  desired 
than  the  testimony  of  experienced  river  men,  to  prove  the  fact 
charged?  It  does  not  appear  to  us  like  the  testimony  of  experts, 
or  of  scientific  men,  whose  opinions  are  sought  on  facts  supposed, 
or  proved,  but  it  is  testimony  to  the  existence  of  the  fact  itself — 
a  material  obstruction  to  the  navigation  of  the  river  caused  by 
the  bridge.     A  direct  answer,  yes  or  no,  could  be  given  to  the 
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question;  it  is  a  question  of  fact  alone,  as  the  court  had  already 
determined  by  holding  the  declaration  to  be  good.  Can  not  a 
Burgeon  be  asked  on  a  trial  for  murder,  was  this  a  mortal  wound? 
Can  not  a  fabricator  of  steam  engines  be  asked,  if  the  alleged 
injury  was  caused  by  breaking  the  piston  rod,  if  the  rod  was 
sound  or  defective?  We  are  at  a  loss  to  perceive  wherein  the 
question  to  these  witnesses,  on  this  point,  was  objectionable. 

Another  objection  is  that  the  court  adopted  a  rule  which  was 
not  applied  to  both  the  parties  litigating.  On  the  cross-exam- 
ination of  John  Hamlin,  a  witness  introduced  by  the  defendant, 
the  court,  on  the  objection  of  the  defendant,  would  not  permit 
the  witness  to  answer  this  question  propounded  by  plaintiff, 
"Does  not  the  bridge,  when  there  is  a  strong  wind,  high  w^ater 
and  swift  current,  add  to  the  dangers  and  difficulties  of  naviga- 
tion?" While  at  the  same  time,  the  defendant,  on  the  exam- 
ination of  another  witness,  Samuel  Tart,  the  toll  collector  on  the 
bridge,  was  permitted  to  ask,  against  the  plaintiff's  objection, 
and  the  witness  was  permitted  to  answer  this  question,  lie,  Tart, 
stating,  at  the  same  time,  that  he  never  was  on  a  boat  in  any 
capacity — was  not  a  pilot — never  steered  a  boat  an  inch  in  his 
life — knew  nothing  about  navigation  theoretically  or  practically: 
"  Was  there  anything  in  the  wind,  stage  of  water,  or  cur- 
rent at  the  bridge  on  the  evening  of  March  31,  1859,  to  ["^473] 
prevent  the  Sam  Gaty  passing  through  the  bridge,  without 
being  injured,  had  she  been  properly  managed? "  And  the  other 
question  this  witness  was  allowed  to  answer  against  the  objection 
of  the  plaintiff:  "  State  whether  the  wind  was  blowing  enough 
to  prevent  a  boat  passing  through  safely  during  the  time  you 
were  absent?"  As  a  general  principle,  rules  of  evidence  are 
designed  as  well  for  defendants  as  for  plaintiffs,  and  must  be 
applied  to  them  respectively  in  the  same  spirit  of  impartiality. 
We  see  nothing  in  this  case  to  take  it  out  of  the  reach  of  this 
principle.  This  ruling,  manifestly  the  result  of  inadvertence 
on  tlie  part  of  the  court,  was  an  error  and  might  have  prejudiced 
the  plaintiff's  case.  For  these  errors  the  judgment  must  be 
reversed  and  the  cause  remanded. 

The  plaintiff  further  complains  the  court  erred  in  refusing  to 
give  the  eleventh  and  twelfth  instructions  asked  by  the  plaintiff. 
They  are  as  follows : 

11.  The  court  instructs  the  jury  that  the  navigation  of  the 
Illinois  river  being  of  most  importance  to  the  public  weal  is 
paramount  to  all  conflicting  rights,  and  no  one  has  any  right 
to  erect  a  bridge  across  said  river,  if  it  in  the  least  materially 
obstructs  the  free  navigation  of  the  same. 

12.  If  the  jury  believe   from    the   evidence,  that  boats  can 
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not,  at  all  times,  and  under  all  circumstances,  pass  said  bridge, 
by  using  ordinary  care  and  skill,  without  injury,  when,  if  there 
was  no  bridge  there,  they  could  pass  without  injury,  under  the 
same  circumstances,  by  using  ordinary  care  and  skill,  then  said 
bridge  would  amount  to  a  material  obstruction. 

The  consideration  of  these  instructions  presents  a  fit  occasion 
for  the  expression  of  our  views,  briefly,  on  the  merits  of  the 
whole  controversy,  and  on  the  respective  rights  of  the  parties 
in  this  controversy,  and  of  all  others  navigating  the  Illinois 
river  above  or  below  the  Peoria  bridge. 

As  to  the  eleventh  instruction,  it  asks  the  court  to  give  an 
opinion  on  a  question  on  which  the  best  informed  public  econ- 
omists and  statesmen  of  the  age  difler  -very  much.  It  is 
[*474]  by  no  means  certain,  that  the  navigation  of  the  Illinois 
river,  which,  at  some  seasons  of  the  year  can  scarcely  float 
an  armfull  of  baggage,  and  at  another  season  is  bound  in  fetters 
of  ice,  is  of  more  importance  to  the  public  welfare  than  the  free 
transit  of  goods  and  produce,  at  all  seasons  of  the  year,  and  in 
the  largest  quantities,  across  its  channel.  The  terms  of  the 
instruction  would  comprehend  railroad  bridges,  equally  with 
this,  of  which  complaint  is  made.  When  we  consider  the  vast 
amount  of  property,  which  monthly  passes  over  this  stream  at 
all  seasons  on  the  bridges  which  span  it,  and  contrast  it  with 
the  amount  carried,  in  portions  only  of  the  year,  up  and  down 
the  river  on  boats,  it  will  not  be  diflicnlt  to  determine,  in  that 
aspect,  that  the  claims  of  the  river  to  an  overshadowing  import- 
ance, are  not  well  established.  Probably,  much  greater  values 
are  transported  over  this  river  by  the  bridges  spanning  it  than 
are  transported  by  the  river  from  points  above  and  below  the 
bridge.  If  this  be  so,  the  court  might  well  decline  to  say  the 
navigation  of  the  river  is  of  most  importance  to  the  public 
weal — that  it  is  paramount  to  all  conflicting  rights,  and  that  no 
one,  not  even  the  State,  in  the  exercise  of  the  power  of  eminent 
domain,  or  of  any  other  power  pertaining  to  her  sovereignty,  has 
the  right  to  erect  a  bridge  across  it,  if  it,  in  the  least,  obstructs 
its  free  navigation.  The  court  did  not  err  in  refusing  to  give 
this  instruction. 

Nor  did  the  court  err  in  refusing  the  twelfth  instruction. 

Holding  as  we  do,  that  the  right  of  navigation  is  not  para- 
mount, that  it  is  not  of  the  most  importance  to  the  public  wel- 
fare, the  true  doctrine  is,  that  conceding  the  right  of  the  State 
to  authorize  building  bridges  over  the  navigable  waters  lying 
within  its  jurisdiction,  such  structures  should  be  so  erected  as 
to  interfere  as  little  as  possible  with  the  right  of  free  navigation; 
and  if  in  this  case,  or  in  anv  other,  it  be  proved  on  the  trial, 
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that  the  bridge  is  of  the  most  approved  construction,  and  suffi- 
cient way  left  for  the  passage  of  boats  in  ordinary  conditions  of 
the  wind  and  stages  of  water,  those  navigating  them,  at 
the  same  time  using  proper  care  and  caution,  it  shall  not  ["^475] 
be  averred  of  sucli  bridge,  that  it  materially  obstructs  the 
navigation  of  the  river.  If  the  wind  and  w^ater  are  unpropitious 
to  an  attempt  to  pass  through  the  draw,  then  ordinary  caution 
would  require  the  vessel  to  stop  until  the  danger  had  passed. 
Suppose  there  was  a  large  rock  or  other  firmly  fixed  natural 
obstruction  in  the  channel  of  the  river,  which  in  some  conditions 
of  the  wind  and  water  it  would  be  dangerous  to  attempt  to  pass, 
the  same  prudence  and  caution  w^hich  would  require  delay  for  a 
more  favorable  condition  of  these  elements,  is  demanded  when  a 
bridge  is  about  to  be  passed.  On  this  principle  all  the  useful 
rights  of  navigation  are  sufficiently  protected  and  encouragement 
given  to  those  great  enterprizes  witli  which  our  State  abounds, 
and  without  which,  our  agricultural  productions  and  manufac- 
tures would  perish  on  the  hands  of  their  owners,  the  rivers  being 
dried  up  in  autumn,  and  chained  by  ice  in  tlie  winter. 

In  the  case  of  the  Columbian  Ins.  Co.  v.  The  Peoria  Bridge 
Co.^  6  McLean,  72,  the  able  and  learned  judge  who  delivered 
the  opinion  in  that  case  entertained  similar  views  to  those  we 
hold,  when  he  said  the  right  of  free  navigation  of  this  river  is 
not  inconsistent  with  the  right  of  the  State  to  provide  means  of 
crossing  the  river  by  bridges  or  otherwise,  when  the  wants  ot 
.  the  public  require  them,  provided  such  bridges  do  not  essentially 
injure  the  navigation  of  the  river.  It  must  be  considered  as 
settled,  that  the  right  to  a  free  navigation  of  our  western  rivers, 
and  the  right  of  the  State  to  adopt  those  means  of  crossing  them 
which  the  skill  and  ingenuity  of  man  have  devised,  as  both  are 
equally  important,  are  co-existent,  and  neither  can  be  permitted 
to  destroy  or  essentially  impair  the  other.  The  authority  to  con- 
struct a  bridge  across  a  navigable  water  wholly  in  this  State 
should  be  exercised  in  such  a  manner,  as.  while  it  gives  full 
effect  to  the  power  itself,  it  should  interfere  as  little  as  possible 
with  the  right  of  free  navigation;  and  this  is  the  true  test 
whether  a  particular  structure  is  such  an  obstruction  as  is  con- 
trary to  law. 

We  go  somewhat  further,  and  say,  since  it  is  in  the  very  [^476] 
nature  of  these  structures  to  obstruct,  in  some  degree,  free 
navigation,  by  contracting  the  channel,  or  otherwise,  and  while 
it  is  admitted  the  State  had  the  power  to  authorize  their  erection, 
a  bridge  constructed  on  the  most  approved  plan,  at  the  proper 
place,  and  with  sufficient  channel  between  the  piers,  over  any  of 
our  navigable  waters,  cannot,  under  anv  circumstances,  be  held  to 
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be  a  material  obstruction  of  the  navigation,  if  it  be  shown  that 
in  ordinary  times,  with  ordinary  wind  and  water,  the  draw  can 
be  safely  passed,  and  it  be  further  shown  that  no  better  structure 
could  be  erected  for  the  purpose  designed  with  the  amount  of 
outlay  usually  demanded  for  such  undertakings.  If,  on  reaching 
one  of  these  bridges,  the  vessel  should  be  overtaken  by  an  unfa- 
vorable wind,  or  by  any  other  circumstance  that  should  render 
some  delay  prudent,  the  delay  must  be  incurred,  for  the  right  to 
erect  the  bridge  is  co-extensive  with  the  right  to  navigate  the 
river,  and  boats  should  not,  heedlessly,  tempt  or  run  into  danger. 
Ward  et  al  v.  Propeller  A.  Rossiter^  6  McLean,  63 ;  Jolly  et  al. 
V.  T.  H.  Drawbridge  Co.,  ih.  238. 

The  case  is  not  wanting  in  proof  that  the  attempt  to  pass  the 
bridge  at  the  time,  after  the  warning  of  the  captain  to  the  pilot, 
when  the  boat  was  on  her  upward  trip,  was  rash  and  imprudent. 
He  said  to  him,  "Sara,  Farm  Creek  is  running  pretty  strong; 
you  will  have  to  look  out  for  it  when  we  return."  That  same 
night,  about  6  or  8  o'clock,  with  this  fact  before  them,  the  boat 
attempted  the  passage,  and  was  carried  against  one  of  the  piers 
of  the  bridge.  Captain  Phodes  states,  he  considered,  from  the 
fact  of  the  strong  current  from  Farm  Creek,  and  the  wind  blow- 
ing from  the  east,  that  there  was  some  risk  in  passing  down 
through  the  draws.  This  was  in  March,  when  it  is  dark  at  6 
o'clock.  Had  the  boat  waited  for  daylight,  it  is  not  probable  the 
accident  would  have  occurred.  There  is  no  charge  made  of  any 
deficiency  in  the  plan  or  structure  of  the  bridge,  nor  is  it  inti- 
mated that  any  bridge  better  devised  could  be  placed  at 
[■^J77]  that  or  any  other  point  near  there.  Then,  since  the  bridge 
was  built  by  authority  of  the  State,  the  navigation  of  the 
river  must  be  subjected  to  the  inconvenience  and  delays  which 
may  sometimes  be  occasioned  by  it. 

It  is  insisted  by  the  plaintiff  the  acts  of  the  Legislature  authoriz- 
ing this  bridge  to  be  built  should  not  have  been  permitted  to  be  read 
in  evidence;  that  the  court  erred  in  permitting  it,  and  in  giving 
for  the  defendants  the  third,  fourth  and  fifth  instructions  founded 
thereon.  It  is  said  this  evidence  was  calculated  to  mislead  and 
confuse  the  jury,  and  that  there  was  no  issue  in  the  case  to  war- 
rant their  introduction;  that  the  right  to  build  the  bridge  was 
not  disputed;  that  their  introduction  was  calculated  to  lead  the 
jury  to  believe  that  they  furnished  a  full  and  complete  defense 
to  tJie  action,  and  the  jury  must  have  been  greatly  influenced  by 
them. 

We  think  this  testimony  was  proper  under  the  general  issue. 
It  was  necessary  for  the  defendant  to  show  some  authority  for 
being  at  that  spot.     It  might  well  be  contended,  if  they  were 
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there  without  right,  they  were  not  entitled  to  claim  any  privi- 
leges or  protection  from  the  law.  But,  be  this  as  it  may,  if  the 
plaintiff's  counsel  supposed  the  jury  would  be  misled  by  those 
acts  of  the  legislature,  it  was  quite  easy,  as  it  was  their  privilege, 
to  require  of  the  court  specific  instructions  as  to  the  effect  of 
those  acts. 

Upon  the  whole  merits  of  this  controversy,  as  developed  in  the 
record,  we  are  free  to  say  that  as  the  right  to  build  a  bridge  over 
this  river  under  a  grant  of  the  Legislature  is  co-extensive  with 
the  right  of  navigating  the  river,  a  bridge  constructed  on  the 
most  approved  plan,  leaving  such  a  passway  for  vessels  as  is  here 
shown,  near  one  hundred  and  thirty  feet  in  width,  probably  the 
widest  in  the  world,  cannot  be  by  this  court  adjudged  to  be  a 
material  obstruction  to  the  navigation  of  the  river. 

It  is  insisted,  however,  that  the  ordinance  for  the  government 
of  the  territory  northwest  of  the  Ohio  river,  adopted  in  1787,  is 
in  force,  and  by  it  no  such  obstruction  as  a  bridge  over 
the  waters  therein  specified  is  permitted,  since,  by  such  ["^4:78] 
structures,  they  would  cease  to  become  common  highways. 

It  is  unnecessary  to  decide  the  question  whether  this  ordinance 
is  in  force  or  not. 

But  what  is  the  provision  of  article  4  of  the  ordinance  of  1787? 
It  is  this:  The  navigable  waters  leading  into  the  Mississippi  and 
St.  Lawrence,  and  the  carrying  places  between  the  same,  shall  be 
common  highways,  and  forever  free,  as  well  to  the  inhabitants  of 
the  said  territory  as  to  the  citizens  of  the  L^nited  States,  etc., 
without  any  tax,  impost,  or  duty  therefor.     (Scates'  Comp.  24.) 

The  meaning  of  this  expression,  "  shall  be  common  highways 
and  forever  free,"  is  made  very  manifest  by  the  concluding  words, 
"  without  any  tax,  impost,  or  duty  therefor." 

This  river  is  a  common  highway,  free  to  the  Indian  in  his  bark 
canoe,  and  to  every  other  vessel  floating  upon  the  water,  whether 
propelled  by  animal  power,  by  the  wind,  or  by  the  agency  of 
steam.  It  is  a  common  highway,  free,  and  so  forever  to  remain 
to  all  citizens  of  the  United  States,  no  matter  where  residing,  not 
one  of  whom,  in  the  free  use  of  it,  can  be  compelled,  under  any 
pretext,  to  pay  any  tax,  impost,  or  duty  whatever  therefor,  nor 
against  its  use  shall  there  be  an  obstruction. 

There  ife  no  restriction  on  the  power  of  the  State,  if  this  ordi- 
nance be  still  in  force,  to  use  the  most  approved  artificial  means 
for  crossing  those  waters.  It  only  prohibits  its  obstruction,  and 
the  imposition  of  any  tax  or  duty  on  its  navigation.  Suppose  the 
channel  of  the  river  is  slightly  contracted  by  piers  indispensable 
in  the  construction  of  a  draw-bridge,  can  it  be  alleged  that  the 
free  navigation  of  the  river  no  longer  exists?     Does  it  not  remain 
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a  common  liigliway,  free  as  before,  for  tlie  passage  of  every 
description  of  craft  accustomed  to  navigate  that  water?  If  a  dam 
was  made  or  a  duty  levied  on  vessels  for  opening  the  draw,  it 
might  with  truth  be  said  the  navigation  was  obstructed,  and  had 

been  made  subject  to  this  tax  or  duty  contrary  to  the 
[■^479]  ordinance;  but  it  cannot  be  affirmed  it  is  not  a  common 

highway,  the  use  of  which  is  not  free,  merely  because  an 
inconsiderable  portion  of  the  shallow  parts,  or  edges  of  the  main 
channel  of  the  river  are  occupied  by  the  piers,  vv'ithout  which  no 
proper  bridge  can  be  constructed.  So  that  the  navigation  is  left 
free,  in  the  sense  in  which  we  expound  this  provision  of  the 
ordinance,  nothing  less  than  a  total  obstruction  by  dams,  or  other 
impediments  of  that  nature,  would  be  a  violation  of  its  provisions. 
Navigation  on  it  would  not  then  be  free,  for  the  very  current 
itself  would  be  in  custody,  and  mankind  be  excluded  thereby 
from  its  profitable  use. 

The  ordinance  does  not  mean  that  the  river  and  its  navigation 
shall  be  a  common  highway,  free  from  all  and  every  condition, 
but  only  that  it  shall  be  free  from  obstruction,  and  free  from  any 
burden  imposed  in  the  shape  of  a  duty  or  tax.  The  right  of 
pontage  is  as  important  to  the  public,  as  much  so  in  this  case,  as 
the  free  navigation  of  the  river,  and  whilst  the  latter  is  unmolested, 
is  left  intact,  it  would  be  unjust  to  subordinate  those  great  inter- 
ests, so  well  subserved  by  these  structures  over  our  navigable 
waters,  and  without  which  they  could  not  be  promoted,  to  the 
trifling  fact  that  some  delay  in  navigation  is  caused  by  them; 
that  trips  cannot  be  made  quite  so  speedily,  by  an  hour  or  two, 
as  they  could  be  made  before  the  structures  were  placed  in  posi- 
tion; that  pilots  and  captains  must  use  a  little  more  care  and 
prudence  than  they  have  been  accustomed  to  use;  that  higher 
wages  must  be  paid  to  competent  oflficers  and  pilots,  thereby 
commanding  the  highest  skill.  So  long  as  the  navigation  of  this 
river  is  open,  and  burdened  with  no  duty,  impost,  or  tax,  navi- 
gation is  essentially  free,  no  matter  how  many  bridges,  with 
capacious  draw,  may  span  its  beautiful  bosom. 

It  will  be  seen  the  ordinance  of  1787  includes  navigable  waters 
leading  into  the  St.  Lawrence  river,  and  they  are  declared  forever 
free.  The  Chicago  river  is  such  a  water,  pouring,  by  the  ocean 
lakes,  its  comparatively  trifling  flood  into  the  St.  Lawrence,  the 

latter  wholly  within  a  foreign  jurisdiction. 
[^480]      On.  the  borders  of  this  little  river,  within  the  memory 

and  active  life  of  men  yet  young,  now  performing  their 
parts  on  its  busy  stage,  a  city  has  grown  up,  numbering  near 
two  hundred  thousand  people,  who  are  separated,  by  the  pecu- 
liarities of  the  river,  into  three  great  divisions,  with  an  equal 
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number  of  inhabitants,  or  nearly  so,  in  each,  the  river,  by  its 
main  stem  and  branches,  rising  and  running  in  directly  opposite 
directions,  capable  of  sustaining  vessels  of  great  draft  of  water, 
affording  an  harbor  for  them  of  more  tlian  fifteen  miles  in  extent,  is 
spanned,  in  its  course  to  the  lake,  by  sevei-al  bridges,  over  which 
vast  crowds  of  people  and  property,  in  vehicles  of  every  descrip- 
tion, horsemen,  footmen  and  carriages,  hourly  pass.  Has  any  one 
ever  supposed  the  facilities  of  intercourse  and  business  afforded 
by  these  structures  should  be,  of  right,  subordinated  to  even  the 
immense  commerce  which  crowds  the  channel  of  this  river,  and 
whitens,  in  the  season  of  navigation,  its  bosom  with  their  canvas? 
Has  anyone  advanced  the  idea  that  those  bridges,  furnished  with 
capacious  draws,  for  the  passage  of  vessels,  materially  obstruct 
its  navigation?  Or  if  they  do,  have  not  all  yielded  to  the  neces- 
sity of  their  erection?  How  could  the  business  and  intercourse 
of  that  great  and  growing  city  be  carried  on  without  these  facili- 
ties; and  while  the  navigation  of  the  river  is  not  subjected  to  any 
tolls  or  duties,  who  has  a  right  to  complain  of  these  structures? 
Has  it  ever  been  supposed  that  river  is  not  a  highway,  as  com- 
mon and  as  free  for  navigation  as  it  w^as  when  animated  only 
by  the  Indian  in  his  canoe?  It  is  a  common  highway,  as  every 
day  shows,  and  free,  because  no  duty,  tax,  impost,  or  charge  of 
any  description  is  imposed  upon  the  use  of  its  water  for  purposes 
of  navigation.  In  the  same  sense  is  the  Illinois  river  a  common 
highway,  and  its  navigation  free,  and  will  remain  so,  when 
spanned  by  a  hundred  bridges,  provided  a  sufficient  channel  is 
left,  and  no  tax  or  duty  levied  on  the  use  of  its  water.  A  nrere 
delay  in  passing  these  bridges,  which  prudence  w^ould  advise  at 
unpropitious  moments,  when  winds  and  currents  are  not 
favorable,  cannot,  in  our  judgment,  affix  to  them  the  [^481] 
quality  of  a  material  obstruction,  or  of  any  other  descrip- 
tion of  obstruction,  for  the  erection  of  which  the  owners  should 
be  liable  in  damages.  It  is  a  matter  of  necessity  that  the  fran- 
chise of  navigation  should  be  constrained  to  meet  the  exigency 
and  yield  some  of  its  asserted  rights  for  the  sake  of  works  of  such 
great  public  utility.  As  the  bridge  could  not  be  built  without 
tlie  piers,  the  construction  being  on  an  approved  plan,  and  placed 
where  they  should  be  placed,  relieve  the  defendants  from  any 
i-esponsibility,  if  the  piers  were  the  cause  of  the  injury,  if  no 
negligence  be  shown  by  them. 

But  it  is  not  only  the  navigable  waters  which  shall  be  common 
highways  and  forever  free,  but  also  the  "  carrjang  places  "  between 
the  same. 

To  understand  fully  this  provision,  we  must  consider  the  con- 
dition of  the  country  through  which  those  streams  flowed,  and  the 
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mode  by  which  the  trifling  commerce  of  that  region  was  carried 
on,  when  the  ordinance  of  1787  was  adopted.  History  tells  us  it 
was  then  a  barbarous  region,  peopled  by  savages,  whose  frail 
barks  were  the  only  vessels  which  floated  on  these  waters,  and 
whose  light  paddles  were  then  their  only  propelling  power. 
These  slight  vessels,  loaded  with  the  product  of  the  chase,  or  of 
successful  trapping,  in  their  route  to  Montreal  or  Quebec,  then 
the  great  markets  for  fars  and  peltries,  on  reaching  the  highest 
point  accessible  to  them  by  water,  would  be  unloaded,  and  the 
boats  and  cargo  carried  on  the  backs  of  the  employees  across,  by 
land,  to  another  stream,  flowing  in  the  required  direction.  These 
places  were  called  "  portages  "  or  carrying  places.  Who  shall  say 
that  these  noted  carrying  places  shall  not,  at  some  future  day.  be 
occupied  by  a  railroad,  or  several  of  them,  and  by  canals,  should 
the  wants  of  the  extended  and  growing  commerce  of  the  fruitful 
regions  where  they  are  demand  them?  Shall  this  provision  of 
the  ordinance  be  an  insuperable  bar  to  such  improvements,  and 
thus  fetter  forever  the  commercial  energies  of  that  region?  All 
that  can  be  claimed  is,  that  as  carrying  places  they  shall  remain 
free  as  a  common  highway  to  all  whose  interests  may 
[H82]  require  their  use  as  such — interests  so  trifling  and  incon- 
siderable, so  dwarfed  by  the  grow^th  and  progress  of  the 
country  as  not  to  stand  in  the  way  of  the  canal-boat,  the  steam- 
boat and  the  railroad  car.  The  same  considerations  apply  to  the 
rivers  themselves,  and  must  be  made  practical  by  the  necessities 
of  our  existence  as  a  great  commercial  people. 

For  the  error  of  the  court  in  ruling  on  the  evidence,  on  which 
we  have  commented,  and  believing  it  might  have  had  an  unfa- 
vorable influence  on  the  plaintiff's  rights,  and  have  aflfected  the 
case  in  some  way  to  his  injury,  by  rejecting  proper  testimony, 
the  judgment  must  be  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

On  another  trial  the  questions  of  the  proper  construction  of 
the  bridge,  and  of  the  care  and  diligence  of  those  in  charge  of  it, 
and  also  of  the  proper  management  of  those  in  charge  of  the 
boat  will  be  submitted  to  the  jury,  under  instruction  from  the 
court,  prepared  in  conformity  with  this  opinion. 

Judgment  reversed. 
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The  Chicago,  Burlington  and  Quincy  Railroad  Company 

V. 

Samuel  Triplett,  Admiinstrator. 

1.  Negligence — what  constitutes.  Where  a  railway  train  is  made  up  of 
platform  cars,  which  are  being  driven  before  the  locomotive  towards  the  cross- 
ing of  a  highway,  the  approach  being  through  a  cut,  so  that  persons  approach- 
ing the  crossing  on  the  highway  would  be  unable  to  discover  the  character 
of  the  train  until  it  emerged  from  the  cut  at  the  crossing,  it  is  incumbent  on 
those  in  charge  of  the  train  to  use  every  possible  precaution  in  order  to  avoid 
collisions,  both  by  running  at  a  low  rate  of  speed,  and  by  a  continuous  sound- 
ing of  the  bell  or  whistle  for  the  eighty  rods  required  by  the  law. 

2.  And  in  an  action  for  injury  resulting  from  a  collision  at  such  a  [*483] 
crossing,  the  fact  that  the  signal  was  not  continuously  given  in  the 
manner  required  by  the  statute,  is  to  be  considered  in  connection  with  the 
peculiar  mode  in  which  the  train  was  made  up,  the  high  rate  of  speed  at 
which  it  was  running,  the  dangerous  character  of  the  crossing,  and  the 
fact  that  the  engineer  saw  the  vehicle  in  which  the  person  injured  was 
riding,  approaching  on  the  highway  at  the  time  the  signal  should  have  been 
given. 

3.  Where  a  train  of  the  character  indicated  came  in  collision  with  the 
vehicle  at  such  a  crossing,  resulting  in  the  death  of  the  passenger,  it  appear- 
ing that  the  engineer  saw  the  vehicle  approaching  at  the  time  he  should  have 
given  the  signal,  but  neglecting  to  do  so,  except  by  a  signal  blast  of  the 
whistle,  and  not  attempting  to  check  the  speed  of  the  train  until  he  whistled 
down  the  brakes  at  the  moment  of  the  collision,  this  was  held  to  be,  not 
merely  negligence,  but  a  criminal  recklessness  of  human  life,  for  which  the 
guilty  parties  might  well  have  been  held  to  answer  on  the  criminal  side  of 
the  court. 

4.  Nor  did  the  fact  that  the  party  killed  by  the  collision  was  partially  deaf, 
excuse  the  continuous  sounding  of  the  whistle  or  ringing  of  the  bell  from  the 
point  required  by  the  statute.  He  was  at  least  entitled  to  such  warning  of  the 
approach  of  danger  as  the  law  designs  to  give  to  those  having  full  possession 
of  their  faculties.  It  should  not  be  inferred  that  because  a  person  laboring 
under  such  an  infirmity  might  not  hear  the  signal  from  the  most  remote  point 
he  would  be  unable  to  hear  it  at  a  nearer  point. 

5.  Negligence — of  comparative  negligence.  A  person  in  crossing  a  rail- 
road in  a  vehicle  is  guilty  of  a  certain  degree  of  negligence  if  he  does  not 
ascertain  by  the  eye  whether  a  train  is  approaching,  though  the  proper  signal 
be  not  continuously  sounded;  but  in  this  case  the  negligence  in  that  regard 
on  the  part  of  the  plaintiff's  intestate  was  slight  in  comparison  with  the  reck- 
less carelessness  of  those  in  charge  of  the  train,  and  should  not,  therefore,  bar 
a  recovery. 

6.  The  rule  is,  that  although  the  plaintiff,  in  an  action  against  a  railroad 
company  for  injury  from  alleged  negligence  of  the  defendant,  may  have  him- 
self  been  guilty  of  some  degree  of  negligence,  yet  if  it  be  but  slight  in  com- 
parison with  that  of  the  defendant,  it  should  be  no  bar  to  his  recovery. 

7.  No  inflexible  rule,  however,  can  be  laid  down.  Each  case  must  depend 
on  its  own  circumstances,  and  the  question  of  comparative  negligence  must 
be  left  to  the  jury,  under  the  supervision  of  the  court. 

8.  Evidence — of  affirmative  and  negative  testimony.  In  an  action  against 
a  railroad  company  by  the  administrator  of  one  who  was  killed  by  a  collision 
of  his  buggy  with  a  train  upon  the  railroad,  while  crossing  the  same  upon  a 
highway,  the  engineer  and  fireman  testified  to  repeated  soundings  of  the 
whistle  upon  the  locomotive  on  approaching  the  crossing,  while  four 
other  witnesses,  who  were  near  the  train,  testified  that  there  was  only  [*484] 
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a  single  blast  upon  the  whistle.  It  was  held,  the  jury  were  justified  in 
giving  more  weight  to  the  testimony  of  these  witnesses  than  to  that  of  the 
engineer  and  fireman,  not  merely  because  of  their  greater  number,  but  for  the 
reason,  so  far  as  appeared,  they  were  free  from  all  bias,  while  a  very  heavy 
moral  responsibility  attached  to  the  adverse  witnesses,  from  the  burden  of 
which  they  had  the  strongest  inducements  to  relieve  themselves,  if  possible, 
by  their  own  testimony.  See,  also,  Chicago,  Burlington  &  Quincy  R.  R.  Go.  v. 
Gauffman,  Ante,  427. 

Appea^l  from  the  Circuit  Court  of  Kendall  County;  the  Hon. 
Madison  E.  Hollistek,  Judge,  presiding 

The  case  is  sufficiently  stated  in  the  opinion  of  the  Court. 

Messrs.  Walker  and  Dexter,  for  the  appellant. 

Mr.  J.  I.  Taylor,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  by  Triplett  on  the  following  state 
of  facts:  The  Chicago,  Burlington  and  Quincy  Eailroad  and  a 
public  highway  between  the  towns  of  Princeton  and  Dover,  in 
Bureau  County,  cross  each  other  on  the  same  level,  the  smaller 
angle  of  intersection  being  about  twenty -two  degrees.  To  the 
eastward  of  the  crossing  both  the  highway  and  the  railroad  pass 
through  a  cut  about  two  hundred  and  fifty  feet  in  length  on  the 
former,  and  about  six  hundred  on  the  latter.  Between  the  two 
roads  there  is  a  bank  of  earth  extending  about  thirty  feet,  with  a 
hedge,  which  was  in  leaf  at  the  time  of  the  accident,  extending 
about  three  hundred  feet.  These  obstruct  the  view  from  one 
road  to  the  other. 

On  the  16th  of  November,  1861,  about  three-quarters  of  an 
hour  before  sunset,  Wells,  whose  administrator  is  the  appellee 
herein,  was  approaching  the  crossing  above  described,  in  a  cov- 
ered buggy,  upon  the  highway.  At  the  same  time  there 
[*4S5]  was  approaching,  upon  the  railway,  a  train  of  flat  cars, 
variously  stated  by  the  witnesses  at  from  eleven  to  fourteen 
in  number,  and  not  drawn  by  the  locomotive,  but  driven  before 
it.  A  collision  occurred  at  the  crossing,  and  Wells  was  instantly 
killed.  His  administrator  brought  suit,  and  recovered  a  verdict 
for  one  thousand  dollars.  There  was  judgment  on  the  verdict, 
and  the  railway  company  has  brought  the  record  to  this  court. 

All  the  instructions  asked  by  the  appellant  upon  the  trial 
were  given.  Its  counsel  take  no  exception  in  their  printed 
argument  to  any  of  those  given  for  the  appellee.  ]S^o  ruling  of 
the  court  below  is  alleged  as  error,  except  the  refusal  to  grant 
a  new  trial,  and  we  are  asked  to  reverse  the  judgment  on  the 
sole  ground  that  the  verdict  is  unsustained  by  the  evidence. 

If  we  could  discover  in  this  record  any  reason  for  supposing 
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that  the  verdict  had  been  dictated  by  the  not  uncommon  preju- 
dice against  railway  corporations,  we  should  have  no  hesitation 
in  setting  it  aside.  But  after  a  careful  consideration  of  the  case, 
we  find  no  indication  of  this.  On  the  contrary,  we  deem  it  fully 
sustained  by  the  evidence. 

It  is  the  settled  law  of  this  court,  and  a  similar  rule  has  been 
adopted  in  several  other  States,  that  although  the  plaintiif,  in 
actions  of  this  character,  may  have  himself  been  guilty  of  some 
degree  of  negligence,  yet  if  it  be  but  slight  in  comparison  with 
that  of  the  defendant,  it  should  be  no  bar  to  his  recovery.  Let 
us  consider  then  the  comparative  degrees  of  negligence  with 
which  the  parties  to  this  record  are  respectively  chargeable. 

It  is  not  claimed  by  the  counsel  for  the  appellant,  that  the 
engine  bell  was  rung  at  all,  and  it  is  admitted  by  them  that  the 
whistle  was  not  blown  contiimously  from  the  whistling  post, 
distant  eighty  rods,  to  the  crossing,  as  required  by  the  statute. 
For  what  length  of  space  or  time  the  engine-driver  failed  to 
give  the  necessary  signal,  is  a  point  about  which  the  witnesses 
differ.  The  engine-driver  and  fireman  make  the  period  ot  omis- 
sion very  brief,  while  four  witnesses  for  the  appellee  tes- 
tify, that  there  was  but  a  single  blast  of  the  whistle  while  ["^"486] 
the  train  was  passing  the  whistling  post,  and  no  further 
signal,  until  the  engine-driver  whistled  down  the  brakes,  a 
moment  before  the  collision  occurred.  If  the  jury  gave  more 
weight  to  the  evidence  of  these  witnesses  than  to  that  of  the 
engine-driver  and  fireman,  as  they  doubtless  did,  they  were  clearly 
justified  in  so  doing,  not  merely  because  of  their  greater  num- 
ber, hut  for  the  obvious  reason  that  so  far  as  appears,  they  are 
free  from  all  bias,  while  a  very  heavy  moral  responsibility 
attaches  to  the  adverse  witnesses,  from  the  burden  of  which 
they  have  the  strongest  inducement  to  relieve  themselves,  if 
possible,  by  their  own  testimony.  In  cases  of  conflict  of  testi- 
mony this  is  a  consideration  perfectly  proper  to  be  taken  into 
account. 

This  admitted  fact,  that  the  signal  was  not  continuously 
given,  in  the  manner  required  by  the  statute,  is  to  be  consid- 
ered in  connection  with  the  peculiar  mode  in  which  the  train 
was  made  up,  the  speed,  greatly  surpassing  that  allowed  to  such 
trains  by  the  rules  of  the  road,  at  which  the  preponderance  of 
testimony  shows  this  one  to  have  been  running,  the  dangerous 
character  of  the  crossing,  requiring  from  the  persons  in  charge 
of  the  train  more  than  ordinary  care,  and  the  fact  that  the 
engineer,  as  appears  by  his  own  testimony,  saw  the  buggy 
approaching  on  the  highway  at  the  very  time  when  the  signal 
should  have  been  given. 
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The  locomotive,  as  already  stated,  was  pushing  before  it  a 
long  train  of  platform  cars.  We  presume  this  reversed  posi- 
tion of  the  locomotive  is  often  inevitable  with  construction 
trains,  but  the  greatly  increased  danger  to  the  traveler,  at  high- 
way crossings,  is  palpable  at  a  glance.  Such  crossings  are 
frequently  approached  tlirough  cuts,  as  in  the  present  instance, 
and  the  traveler  on  the  public  road,  seeing  the  locomotive  or  its 
smoke,  and  unable  to  see  the  cars,  would  take  it  for  granted 
that  they  were,  as  usual,  behind  the  engine,  and  would  only 
learn   his  fatal  error,  as,  emerging  from  the  cut,  he  finds  the 

train  already  upon  him,  though  the  locomotive  may  still 
[■^487]  be  distant.     In  the  case  at  bar,  if  the  platform  cars  had 

not  preceded  the  engine,  the  evidence  shows  the  deceased 
would  have  escaped.  I^ow,  with  a  train  so  m.ade  up  as  to  lead 
the  most  cautious  persons  into  danger,  it  is  clearly  incumbent 
on  the  persons  in  charge  to  use  every  possible  precaution,  in 
order  to  avoid  collisions  at  highway  crossings,  both  by  running 
at  a  low  rate  of  speed  and  by  a  continuous  sounding  of  the  bell 
or  whistle  for  the  eighty  rods  required  by  the  law.  Both  these 
ordinary  precautions,  required,  the  one  by  a  rule  of  the  road, 
and  the  other  by  a  law  of  the  State,  and  so  indispensable  under 
the  circumstances  of  this  case,  were  neglected,  and  this,  though 
the  engineer  saw  travelers  approaching  the  crossing  upon  the 
public  road.  This  was  not  merely  negligence,  it  was  a  criminal 
recklessness  of  human  life,  for  which  the  guilty  parties  might 
well  have  been  held  to  answer  on  the  criminal  side  of  the  court. 
But  it  is  urged  by  the  appellant  that  the  failure  to  sound  the 
whistle,  as  required  by  law,  does  not  make  the  company  liable, 
because  such  failure  did  not  cause  the  accident.  There  is  evi- 
dence in  the  record  that  the  deceased  was  somewhat  hard  of 
hearing,  although  several  witnesses  testify  he  could  understand 
conversations  conducted  in  an  ordinary  tone  of  voice,  and  one 
of  his  acquaintances,  who  had  often  talked  with  him,  had  never 
discovered  the  alleged  defect.  But  in  view  of  this  testimony, 
and  of  the  clearly  proven  fact  that  the  whistle  was  sounded  with 
at  least  a  single  blast,  as  the  train  reached  the  whistling  post,  it 
is  urged  that  it  would  have  been  useless  to  sound  it  further, 
since  the  failure  of  the  deceased  to  be  warned  by  the  single  blast, 
shows  that  he  was  either  too  deaf  to  have  heard  a  continuous 
signal,  or  too  reckless  to  have  regarded  it,  if  heard.  We  can 
not  adopt  this  reasoning.  On  the  contrary,  we  hold,  that 
whether  Wells'  inlirmity  of  hearing  was  greater  or  less,  there 
is  no  pretence,  in  the  evidence,  that  he  was  incapable  of  hearing 
at  all,  and  because  he  did  not  hear  a  whistle  at  the  distance  of 
eighty  rods,  it   is   hardlv  to   be   inferred    that   he   would   not 

370 


i 


1865.]  0.  B.  &  Q.  E.  R  Co.  v.  Triplett.  488-489 

Opinion  of  the  Court. 

have  heard  it  at  a  distance  of  ten  or  twenty.  The  Legis-  [*488] 
latnre  have  very  wisely  required  that  the  whistle  shall  be 
continuously  sounded,  or  the  bell  rung,  for  the  distance  of  eighty 
rods  before  reaching  the  crossing;  it  has  imposed  a  penalty  for 
non-compliance,  and  it  can  not  be  permitted  to  railways  to  excuse 
themselves  from  disobedience,  by  assuming  that  a  failure  to  heai 
or  regard  the  whistle,  when  sounded  at  the  most  remote  point, 
is  conclusive  evidence  that  the  passer  by  would  be  unable  to  hear 
it  at  a  nearer  point,  or  that  he  would  disregard  it,  and  devote 
himself  to  voluntary  destruction.  The  deceased  may  have  been 
partially  deaf,  but  he  was  at  least  entitled  to  such  warning  of 
the  approach  of  danger  as  the  law  designs  to  give  those  in  full 
possession  of  their  faculties,  and  to  enjoy  such  chances  as  his 
infirmity  left  him  of  hearing,  and  being  saved  by  the  warning. 

But  the  counsel  for  the  appellant  further  urge  that  the 
deceased  was,  himself,  guilty  of  such  a  degree  of  negligence 
as  to  bar  his  recovery,  because  he  did  not  ascertain,  by  tiie  eye, 
before  his  horse  was  upon  the  rails,  that  a  ti-ain  was  at  hand. 
Undoubtedly  prudence  requires  that  all  persons,  before  they 
attempt  a  crossing,  should  examine  the  road  to  ascertain  if  a 
train  is  approaching.  In  the  case  before  us,  however,  the  vig- 
ilance of  the  deceased  was  probably  lulled  to  sleep  by  the  fact 
that  he  had  not  heard  the  signal  which  the  law  required  from 
the  coming  train.  Besides,  the  intervening  obstacles  and  the 
covered  buggy  interposed  unusual  difficulties  to  an  examination 
of  the  track.  We  consider  the  deceased  as  guilty  of  a  certain 
degree  of  negligence,  but  of  a  degree  slight  in  comparison 
with  the  reckless  carelessness  of  the  persons  having  the  train  in 
charge.  His  carelessness  may  have  been  induced  by  the  pre- 
sumption that  these  persons  would  do  their  duty. 

The  counsel  for  the  appellant,  in  their  argument,  have  cited  a 
number  of  cases  decided  by  the  courts  of  the  State  of  New 
York,  in  many  respects  similar  to  the  one  at  bar,  in  which  it 
has  been  held  that  the  plaintiff  can  not  recover.  Their  reason- 
ing is  brieliy  this:  If  the  plaintiff  in  any  case  has,  by 
his  own  negligence,  contributed  to  the  injury,  he  can  not  ['^489] 
recover.  But  by  a  sufficiently  careful  examination,  the 
traveler  can  always  ascertain  whether  or  not  a  train  is  approach- 
ing, before  venturing  upon  a  crossing.  The  very  fact  of  collision 
is,  therefore,  evidence  that  he  has  not  made  such  an  examination 
as  prudence  requires,  and  such  negligence  should  ordinary  pre- 
vent a  recovery.  It  is  plain  such  reasoning  would  give  a  practi- 
cal immunity  to  railways,  against  damages  to  the  highway  trav- 
eler, in  almost  any  conceivable  case  of  collision,  without  reference 
to  the  negligence  of  the  persons  in  charge  of  the  train   and  in 
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doing  this,  would  fritter  away  a  salutarj^  statute  which  imposes 
upon  railways  no  unreasonable  burden.  This  we  are  not  dis- 
posed to  do.  As  railway  trains  are  permitted  to  cross  highways 
upon  the  same  level,  and  as  they  crush  whatever  they  encounter, 
the  Legislature  has  thought  proper  to  require  from  them  a  signal 
of  their  approach  so  prolonged  as  to  give  the  traveler  full  warn- 
ing of  their  coming.  The  law  was  enacted  for  the  public  security, 
and  we  do  not  conceive  that  railways  should  be  permitted  to 
excuse  themselves  for  willfully  disobeying  it,  by  the  argument 
that  travelers  upon  the  public  roads  can  inform  themselves,  by 
other  means,  of  a  coming  train. 

No  inflexible  rule,  however,  can  be  laid  down.  Each  case 
must  depend  on  its  circumstances,  and  the  question  of  com- 
parative negligence  must  be  left  to  the  jury  under  the  super- 
vision of  the  court.  If  they  return  a  verdict  against  tlie  railway 
based  upon  such  evidence  as  we  find  in  this  record,  it  is  not  the 
province  of  the  court  to  set  it  aside. 

Judgment  affirmed. 


[*490]  The   People  of  the   State  of  Illinois,  on  the  relation 
of  Lyman  Baldwin 

V. 

Delos  W.  Young,  Mayor  of  the  City  of  Aurora,  and  Loeenzo 
D.  Brady,  and  others,  Aldermen. 

1.  Statutes — repeal  thereof  ly  implication.  When  an  amendatory  act 
declares  that  a  certain  section  of  the  amended  act,  "  shall  be  so  amended 
that  it  shall  read  as  follows:"  and  then  proceeds  to  make  a  distinct  provis- 
ion on  the  subject,  that  will  operate  to  repeal  the  section  of  the  amended 
act  named,  substituting  therefor  the  amendatory  section. 

2.  Same— a;id  herein  of  the  power  of  the  Common  Council  of  the  City  of 
Aurora  to  increase  the  number  of  wards  in  the  City.  Section  three  of  the  act 
of  1857,  incorporating  the  City  of  Aurora,  divides  the  city  into  four  wards, 
and  fixes  the  boundaries  and  limits  of  the  same,  and  then  contains  a  proviso, 
that  the  Common  Council  may,  at  any  regular  meeting  thereof,  increase  the 
number  of  wards,  and  fix  the  boundaries  thereof.  The  eleventh  section  of 
the  amendatory  act  of  1865,  declares  that  section  three  of  the  act  of  1857 
"shall  be  so  amended  that  it  shall  read  as  follows:"  and  then  proceeds  to 
divide  the  city  into  eleven  wards,  fixing  their  boundaries  and  limits,  but  does 
not  contain  the  proviso  of  section  three,  or  any  other,  giving  the  Common 
Council  power  to  increase  the  number  of  wards.  Held,  that  section  three 
was  thereby  repealed,  the  eleventh  section  being  substituted  therefor,  and,  as 
a  consequence,  the  Council  had  no  power  to  increase  the  number  of  wards  in 
the  city. 

This  was  an  application  to  this  court  for  a  writ  of  mandamus, 
in  the  name  of  the  People  of  the  State  of  Illinois,  on  tlie  rela- 
tion of  Lyman  Baldwin,  against  Delos  W.  Young,  Mayor  of  the 
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City  of  Aurora,  and  Lorenzo  D.  Brady,  and  others,  Aldermen  of 
said  city,  to  compel  the  respondents,  comprising  the  Common 
Council  of  the  City  of  Aurora,  to  count  the  votes  given  for 
Aldermen  at  an  election  held  in  the  fourteenth  ward  of  said 
city,  and  to  admit  the  relator  to  take  the  oath  of  office  and  exer- 
cise the  duties  thereof,  as  Alderman,  alleging  that  he  was  duly 
elected  as  such. 

The  question   arising  upon  the  application  is,  whether  ['^491] 
the  Common  Council  had  the  power  to  create  additional 
wards  in  the  city. 

By  section  three  of  the  act  of  February  11,  1857,  incorpo- 
rating the  City  of  Aurora,  the  city  was  divided  into  four  wards, 
and  their  boundaries  were  fixed  in  the  act,  that  section  contain- 
ing this  proviso:  that  the  Common  Council  may  at  any  regular 
meeting,  increase  the  number  of  wards,  and  fix  the  boundaries 
of  the  same. 

By  section  eleven  of  an  act  of  the  Legislature,  entitled  "  an 
act  to  further  amend  an  act  to  incorporate  the  City  of  Aurora, 
and  to  establish  an  inferior  court  therein,"  approved  February 
10,  1865,  it  is  provided  as  follows:  "Section  three  of  chapter 
one  of  said  act  is  hereby  amended  that  it  shall  read  as  follows:" 
the  act  then  proceeds  to  divide  the  city  into  eleven  wards,  fixing 
their  boundaries,  but  does  not  contain  the  proviso  of  section 
three,  that  the  Common  Council  may  increase  the  number  of 
wards  thus  created. 

The  Common  Council  had  undertaken  to  increase  the  number 
of  wards  thus  established,  the  relator  claiming  to  have  been 
elected  Alderman  from  one  of  the  additional  wards,  the  four- 
teenth. The  respondents  insist  that  the  eleventh  section  of  the 
amendatory  act  of  1865  repeals  the  third  section  of  the  act  of 
1857,  incorporating  the  city,  and,  therefore,  the  Common  Coun- 
cil had  no  power  to  create  the  fourteenth  ward;  and  whether  the 
act  of  1865  had  that  effect,  is  the  only  question  presented. 

Messrs.  Parks  and  Metzner,  for  the  relator. 

Messrs.  Walker  and  Dexter  and  Mr.  S.  W.  Brown,  for  the 
respondents. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

We  only  jDropose  to  consider  the  question  whether  the  ["^492] 
amendatory  act  of  the  10th  of  February,  1865,  repeals  the 
third   section  of  the  act  of  1857,  incorporating  the  City  of  Au- 
rora.     The   section   referred  to,  declares  that  the  city  shall  be 
divided   into    four   wards,   and    fixes   their  boundaries    but    it 
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contains  this  proviso:  '' that  the  Common  Council  may,  at  any 
regular  meeting,  increase  the  number  of  wards  and  fix  the 
boundaries  of  the  same."  Section  eleven  of  the  act  of  1865, 
declares  that  section  three  of  chapter  one  of  the  act  of  1857, 
"shall  be  so  amended,  that  it  shall  read  as  follows."  It  then 
divides  the  city  into  eleven  wards  and  defines  the  bounda- 
ries of  each.  It  wholly  omits  the  proviso  embraced  in  section 
three,  nor  does  it  in  any  manner  confer  authority  upon  the  Com- 
mon Council  to  alter  or  change  the  wards  thus  created.  The 
sixteenth  section  declares  all  acts  and  parts  of  acts  heretofore 
passed  which  conflict  with  or  are  inconsistent  with  the  provisions 
of  the  latter  act,  are  repealed. 

Does  the  proviso  in  the  third  section  of  the  act  of  1857,  con- 
flict with  the  eleventh  section  of  the  act  of  1865?  We  think 
it  does.  The  eleventh  section  says  that  the  third  section  is  so 
amended  as  to  read  in  the  language  therein  embraced.  And  we 
find  no  portion  of  the  proviso  embraced  in  the  eleventh  section. 
If  we  were  to  transfer  the  proviso  to  and  insert  it  in  the  eleventh 
section,  it  would  not  then  read  in  the  language  that  followed  as 
the  amendment;  but  it  would  read  in  the  language  declared  to 
be  the  amendment,  and  also  in  other  language.  IsTo  portion  of 
the  proviso  follows  in  the  eleventh  section,  whilst  the  Legisla- 
ture has  declared  that  the  third  section  should  be  amended  in 
the  language  employed  in  that  section.  When  they  said  it 
should  be  so  amended,  that  excluded  all  other  language  as  well 
as  the  proviso.  The  act  as  amended  fixes  the  wards  and  their 
boundaries,  and  fails  to  give  power  to  the  Common  Council  other 
than  by  reducing  or  increasing  their  number  or  by  changing  their 
boundaries. 

If  the  eleventh  section  had  declared  that  the  third  section 
should  be  so  amended  as  to  divide  the  city  into  eleven 
[*4:93]  wards  and  had  fixed  their  boundaries,  and  stopped,  it 
would  have  presented  a  different  question.  But  it  declares 
that  the  third  section  shall  be  amended  as  follows,  and  we  see  that 
the  proviso  does  not  follow,  nor  is  it  even  referred  to  in  what 
does  follow.  It  will  not  be  contended  that  the  Common  Council 
had  any  power  to  change  the  wards,  unless  it  was  conferred  by 
the  Legislature.  And  failing  to  confer  it,  the  Common  Council 
acted  without  warrant  of  law  in  making  the  change  in  the  wards 
created  by  the  eleventh  section  of  the  act  of  1865,  and  a  peremp- 
tory writ  of  mandamus  must  be  refused. 

Mandarmjbs  refused. 
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Zalmon  F.  Hanford 

V. 

Jacob  Obrecht. 

1.  Replevin — when  a  return  of  the  property  may  be  awarded.  In  replevin 
the  pleas  were,  1st,  noncepit;  2d,  property  in  the  defendant;  3d,  property  in  a 
third  person,  and  4tli,  justification  of  the  taking  under  an  execution  against 
such  third  person.  Upon  a  verdict  of  not  guilty,  merely,  it  was  held  to  be 
error  to  award  a  return  of  the  property. 

2.  Such  a  case  is  not  distinguishable  from  one  where  the  plea  of  non  cepit 
alone  is  filed,  and  a  verdict  of  not  guilty  returned;  and  in  that  case  it  has 
been  held  to  be  error  to  award  a  r^torno  habendo.     Vose  v.  Hart,  12  111.  378. 

Appeal  from  the  Circuit  Court  of  Kankakee  County;  the  Hon. 
Charles  E.  Starr,  Judge,  presiding. 

This  was  an  action  of  replevin  brought  by  Zalmon  F.  Hanford 
against  Jacob  Obrecht.  A  trial  resulted  in  a  verdict  and  judg- 
ment for  the  defendant.  The  plaintiff  brings  the  case  to  this 
court  by  appeal.  A  sufficient  statement  of  the  case  will  be  found 
in  the  opinion  of  the  Court. 

Mr.  Thomas  P.  Bonfield,  for  the  appellant.  [^494] 

Mr.  Stephen  R.  Moore,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  replevin.  The  defendant  pleaded  four 
pleas:  1st,  non  cepit/  2d,  property  in  himself;  3d,  property  in 
one  Zalmon  Hanlbrd,  and  the  4th  justified  the  taking  by  the 
defendant,  as  sheriff,  under  an  execution  against  Zalmon  Hanford, 
Issues  were  made  up  on  these  pleas,  and  the  jury  on  the  trial 
merely  found  a  verdict  of  not  guilty,  upon  which  the  court  ren- 
dered judgment  and  ordered  a  return  of  the  property. 

In  Vose  V.  Hart,  12  111.  378,  the  court  held  that  where  there 
was  only  a  plea  of  non  cepit,  and  a  verdict  of  not  guilty,  it  was 
error  to  award  a  retorno  habendo.  That  case  is  decisive  of  this. 
It  is  impossible  to  apply  the  finding  of  the  jury  to  any  issue 
except  that  made  under  the  plea  of  non  cepit,  and  the  case  is  in 
no  wise  distinguishable,  in  principle,  from  the  one  just  cited. 
There  being  no  other  issue  found,  the  record  presents  the  same 
question  that  it  would  had  no  other  plea  been  pleaded. 

Judgment  reversed  and  cause  remanded. 

Jvdgment  reversed. 
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William  Lynch 

V. 

The  People  of  the  State  of  Illinois. 

1.  Criminal  Law — bail  may  he  allowed  after  indictment  for  murder.  The 
mere  fact  that  a  grand  jury  has  found  an  indictment  for  murder  does  not  pre- 
clude an  inquiry  into  the  facts  of  the  case,  to  ascertain  whether  the  offense 

may  not  be  of  such  grade  as  to  entitle  the  prisoner  to  bail. 
[*4>95]      2.     Same — hut  relief  should  be  granted  only  in  a  clear  case.    While  an 

inquiry  into  the  facts  should  always  be  made  upon  a  proper  applica- 
tion of  the  prisoner  for  the  purpose  indicated,  yet,  in  view  of  an  indictment 
having  been  found  for  the  higher  offense,  courts  and  judges  should  proceed 
with  great  caution  in  their  examination  of  the  facts,  that  the  prisoner  may 
not  be  improperly  admitted  to  bail,  and  only  in  case  he  is  clearly  entitled  to 
such  relief. 

3.  Same — of  the  mode  of  application.  The  application  for  bail  under  such 
circumstances  may  be  made  upon  motion,  in  term  time,  or  by  habeas  corpus, 
in  term  time  or  vacation. 

4.  Writ  of  error — ichen  it  will  lie — only  from  final  judgment.  The  refusal 
of  a  Circuit  Court  to  hear  evidence  upon  an  application  for  bail  by  a  party 
who  is  indicted  for  murder,  is  not  such  a  final  judgment  as  may  be  brought 
to  the  Supreme  Court  for  review. 

Writ  of  Ekkoe  to  the  Circuit  Court  of  the  County  of  Iro- 
quois; the  Hon.  Charles  R,  Starr,  Judge,  presiding. 

William  Lynch  was  indicted  for  murder  in  the  court  below, 
at  the  JMovember  term,  1864.  After  the  indictment  was  returned 
into  court,  the  defendant,  being  in  custody,  preseuted  his  motion 
in  writing,  in  open  court,  to  be  admitted  to  bail,  and  that  the 
court  should  hear  evidence  in  the  case,  with  the  view  to  deter- 
mine whether  the  grade  of  the  offense  ^vould  entitle  him  to  that 
character  of  relief     The  grounds  for  the  motion  were: 

1st.  That  the  defendant  would  be  able  to  show  that  the  grand 
jury  should  have  indicted  for  manslaughter,  if  they  found  any 
indictment,  and  not  for  murder. 

2d.  That  the  defendant,  at  the  time  of  the  affray  in  which  the 
offense  is  charged  to  have  been  committed,  was  acting  in  self- 
defense,  and  to  save  his  own  life,  as  he  then  believed. 

3d.  That  the  grand  jury,  finding  the  said  indictment  for 
murder,  were  mistaken  in  and  as  to  the  grade  of  offense,  and 
found  an  indictment  for  murder,  when  it  should  have  been,  if 
found  at  all,  found  for  manslaughter. 

4th.     That  he  would  be  able  to  prove  that  he  was  most  bru- 
tally attacked  by   several  men  and  beaten  upon  various 
[■^496]  parts  of  his  head,  with  a  large  undressed  wagon  spoke, 
until  he  became  delerious  and  raving,  and  while  laboring 
under  that  state  of  mind  the  fatal  blow  was  given/ 
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5th.  That  the  act  was  done  without  malice,  express  or  implied, 
and  without  any  mixture  of  deliberation  whatever,  and  that  it 
was  upon  a  sudden  heat  of  passion  caused  by  a  provocation  appa- 
rently sufficient  to  make  such  passion  irresistible.  All  of  which 
he  expects  to  be  able  to  prove  to  the  satisfaction  of  the  court,  if 
permitted  to  do  so. 

The  Circuit  Court  denied  the  motion,  refusing  to  hear  evidence 
for  the  purpose  indicated,  upon  the  ground  that  though  the  court 
might  be  of  opinion  that  the  defendant  should  not  have  been 
indicted  for  murder,  but  only  for  manslaughter;  yet  the  court 
could  not  go  behind  the  indictment  and  hear  evidence  against  the 
defendant  as  to  the  grade  of  the  offense,  with  a  view  to  admit  to 
bail.  Thereupon  the  prisoner  was  ordered  to  be  committed  to 
jail  to  await  his  trial  at  the  next  term,  to  which  the  cause  was 
continued.  To  this  ruling  of  the  court  the  defendant  excej^ted, 
and  sued  out  this  w^rit  of  error,  to  the  end  that  such  ruling  may 
be  reviewed  in  this  court. 

Messrs.  Fletcher  and  Kinney,  for  the  plaintiff  in  error,  cited, 
in  support  of  his  motion,  the  following  authorities:  Constitution 
of  this  State,  Sec.  13;  Hawkins'  Pleas  of  the  Crowm,  ch.  15,  Sec. 
79;  State  of  South  Carolina  v.  Hill^  1  Const.  Rep.  242;  Same 
V.  Same,  3  Brevard  Pep.  89;  State  v.  Lum,  3  Porter,  (Ind.)  393; 
Commonwealth  v.  Rutherford,  5  Rand.  646;  2  Parker's  Crim. 
R.  570;  Selfridge's  Trial;  1  Wheeler's  Crim.  Cases,  445;  Rex  v. 
Dalton,  2  Strange  R.  911;  Ex-parte  Taylor,  5  Cowen,  39,  54. 

Mr.  Chakles  Blanchakd,  State's  Attoruey,  for  the  people, 
insisted  that  there  w^as  no  such  final  judgment  in  the  court  below 
as  can  be  reviewed  in  this  court. 

Per  Curiam:  The  Circuit  Court  might  well  have  heard  ["^497] 
the  evidence  and  inquired  into  the  grade  of  the  alleged 
offense,  with  the  view  of  allowing  or  refusing  bail,  as  might  have 
appeared  proper  upon  the  facts.  The  mere  fact  that  a  grand 
jury  has  found  an  indictment  for  murder  does  not  preclude  an 
inquiry  into  the  facts  of  the  case,  to  ascertain  whether  the 
offense  may  not  be  of  such  grade  as  to  entitle  the  prisoner  to 
bail. 

Should  an  innocent  man  be  indicted  for  murder,  as  is  some- 
times done,  it  would  be  gross  injustice  to  require  him  to  lie  in 
jail,  perhaps  for  months,  until  a  trial  could  be  had,  and  without 
any  opportunity  of  asking  an  investigation  of  the  case  with  the 
view  of  obtaining  bail. 

We  know  that  a  party  may,  under  an  indictment  for  murder, 
be  convicted  of  manslaughter,  and  doubtless  grand  juries  are 
often  controlled  by  that  consideration  in  refusing,  as  is  generally 
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the  case,  to  find  indictments  for  the  lesser  offense.  It  would  be 
very  hard,  when  the  law  declares  that  if  the  offense  be  of  a 
lower  grade  than  murder,  it  shall  be  bailable,  that  the  accused 
should  be  concluded  upon  that  question  until  final  trial,  upon 
the  mere  finding  of  a  grand  jury,  which  is  necessarily  based,  for 
reasons  of  public  policy,  upon  a  mere  ex  parte  examination. 

And  while  we  think  an  inquiry  into  the  facts  should  always 
be  made  upon  a  proper  application  of  the  prisoner,  for  the  pur- 
pose indicated  in  this  motion,  we  need  hardly  suggest  that  in 
view  of  an  indictment  having  been  found  for  the  higher  offense, 
courts  and  judges  should  proceed  with  great  caution  in  their 
examination  of  the  facts,  that  the  prisoner  may  not  be  improperly 
admitted  to  bail,  and  only  in  case  he  is  clearly  entitled  to  such 
relief. 

The  application  may  be  made  upon  motion,  as  in  this  case,  in 
term  time,  or  by  habeas  corpus  in  term  time  or  vacation. 

We  cannot  entertain   the  writ  of  error,  however,  in  this  case, 
for  the  reason  that  the  refusal  of  the  court  below  to  hear 
[*4:98]  evidence  upon  the  application  for  bail  is  not  such  a  final 
judgment  as  may  be  brought  here  for  review. 

Writ  of  error  dismissed. 


Ex  parte  Henry  Petrie. 

1.  '^OTic^— attachment  for  contempt.  In  a  proceeding  against  a  party  by 
attachment  for  an  alleged  contempt  for  disobedience  to  an  order  of  the  court, 
it  is  not  necessary  that  notice  of  the  proceeding  shall  be  given  the  party  before 
the  attachment  can  properly  issue. 

2.  The  attachment,  in  such  case,  is  merely  a  process  to  arrest  the  body  of 
the  person  complained  of,  and  bring  him  before  the  court  to  show  cause  why 
he  should  not  be  adjudged  guilty  and  punished  for  the  contempt. 

This  was  an  application  to  this  court  by  Henry  Petrie  for  a 
writ  of  haheas  corpus. 

The  petition  sets  forth,  substantially,  that  the  petitioner  is 
detained  against  his  will  in  the  custody  of  the  sheriff  of  Cook 
County,  not  for  any  criminal  or  supposed  criminal  offense  com- 
mitted by  or  alleged  to  have  been  committed  by  him  against  the 
laws  of  the  State  of  Illinois,  or  of  the  United  States,  or  any  of 
said  States,  but  upon  the  following  state  of  case:  On  the  ^-Sth 
day  of  January,  1865,  Martha  A.  Petrie,  the  wife  of  the  peti- 
tioner, exhibited  her  bill  in  chancery  in  the  Superior  Court  of 
Chicago,  against  the  petitioner,  praying  for  a  divorce;  and  in 
March  following  she  filed  in  the  same  court  her  petition  for  tem- 
porary alimony,  to  enable  her  to  support  herself  and  her  two 
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infant  children  pending  the  suit,  and  to  enable  her  to  prosecute 
the  same.  The  petitioner  answered  the  bill,  but  before  the  cause 
came  on  for  a  hearing,  such  proceedings  were  had  upon  the  peti- 
tion for  temporary  alimony  that  the  court  made  an  order,  on  the 
21st  of  March,  requiring  the  petitioner  to  pay  the  sum  of 
of  fifty  dollars  as  alimony  by  the  24th  day  of  the  same  ["^499] 
month.  The  petitioner  failing  to  comply  with  this  order 
of  the  court,  an  order  was  entered  on  the  25th  day  of  March, 
reciting  that  the  petitioner  had  failed  to  comply  with  the  order 
of  the  court  previously  made,  requiring  him  to  pay  the  sum 
mentioned,  as  temporary  alimony,  and  on  motion  of  the  com- 
plainant directed  that  a  writ  of  attachment  issue  against  the 
petitioner  for  a  contempt  of  the  court  in  not  obeying  its  order 
in  that  regard. 

This  order  for  an  attachment  was  made  without  any  notice  to 
the  petitioner  that  an  application  for  that  purpose  would  be 
made,  and  without  his  knowledge. 

In  pursuance  of  the  order,  a  writ  of  attachment  was  issued, 
under  which  the  petitioner  was  arrested  by  the  sheriff  and 
brought  before  the  court,  and  thereupon  such  proceedings  were 
had  that  an  order  was  entered  of  record,  reciting  the  former 
action  of  the  court  in  relation  to  the  subject  of  alimony,  and  the 
issuing  of  the  attachment,  and  now  that  the  petitioner  was  per- 
sonally before  the  court,  failed  to  purge  himself  of  the  alleged 
contempt,  and  it  appearing  that  the  petitioner  had  not,  as  yet, 
paid  the  said  sum  of  fifty  dollars  so  ordered  to  be  paid  by  him, 
but  had  committed  the  contempt  with  which  he  was  so  charged, 
it  was,  on  the  motion  of  the  complainant,  ordered  that  the  peti- 
tioner stand  committed  to  the  county  jail  of  Cook  County,  there 
to  remain,  charged  with  this  contempt,  until  he  should  have  paid 
the  said  sum  of  fifty  dollars,  together  with  the  costs  and  charges 
therein  incurred,  or  until  the  further  order  of  the  court.  And  it 
was  further  ordered  that  a  warrant  of  commitment  issue  to  the 
sheriff  accordingly. 

On  the  same  day  a  warrant  of  commitment  was  issued,  under 
which  the  petitioner  was  committed  to  jail. 

This  being  the  only  authority  under  which  the  sheriff  held  the 
petitioner  in  custody,  he  prayed  a  writ  of  habeas  corpus^  to  the 
end  that  he  might  be  released  therefrom. 

Mr.  E.  M.  Haines,  for  the  petitioner,  insisted  that  the  pro- 
ceedings before  the  Superior  Court  were  irregular,  because 
no  notice  was  given  to  the  petitioner  in  the  proceedings  ["^500] 
against  him  by  attachment.     This  has  been  held  to  be 
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essential,  and  may  be  inquired  into  in  a  proceeding  upon  habeas 
corpus.     Ex-parte  Langdon^  25  Yermont  R.  6S0. 

Mr.  Haines  also  presented  the  question  whether  the  court  of 
chancery  has  power  to  allow  temporary  alimony  pending  the  suit 
for  a  divorce;  but  that  is  considered  in  a  subsequent  case. 

Pek  Curiam:  We  do  not  see  sufficient  reasons  for  granting 
this  application.  The  ground  presented  is,  that  the  proceedings 
in  tlie  Superior  Court  were  irregular,  because  no  notice  was  given 
the  petitioner  in  the  proceedings  against  him  by  attachment. 
"We  recognize  the  principle  that  it  is  of  the  essence  of  all  con- 
victions or  adjudications,  that  the  party  accused  should  have  an 
opportunity  to  be  heard  in  his  defense.  But  that  principle  does 
not  controvert  the  regularity,  in  that  regard,  of"  this  proceeding, 
for  we  find  that  the  petitioner  was  given  that  opportunity  in  as 
ample  a  manner  as  was  consistent  with  the  nature  of  the  case. 
It  cannot  be  said  that  a  party  has  no  proper  notice  of  a  proceed- 
ing against  him,  merely  because  the  first  intimation  he  receives 
of  it  is  by  an  arrest  under  a  process  of  the  court.  In  the  case  of 
an  ordinary  writ  of  capias  ad  respondendum^  which  is  the  first 
process  in  a  cause  under  the  proper  state  of  facts,  the  very  first 
notice  the  defendant  receives  of  the  proceeding  is  by  an  arrest 
under  the  writ.  Yet  it  has  never  been  supposed  that  such  a  step 
in  a  cause  contravened  the  rule  that  a  party  shall  first  have  an 
opportunity  to  be  heard  in  his  defense  before  his  rights  shall  be 
determined. 

We  are  referred  to  the  case  of  Langdon  ex-parte^  25  Yermont 
682,  as  sustaining  the  view  that  the  petitioner  should  have 
received  notice  of  the  application  for  the  attachment  before  the 
writ  could  regularly  issue.  So  far  from  sustaining  such  a  propo- 
sition, that  case  very  clearly  vindicates  the  entire  regularity  of 
the  proceeding  in  the  court  of  chancery.  In  that  case  the  party 
was  adjudged  guilty  of  the  contempt,  and  a  warrant  of 
[*501]  commitment  was  actually  awarded  and  issued,  and  the 
party  arrested  and  imprisoned  without  any  previous  notice 
of  the  proceeding,  or  any  opportunity  to  purge  himself  of  the 
alleged  contempt;  and  Chief  Justice  Redfield  very  properly  held 
that  before  he  was  adjudged  finally  guilty  of  the  contempt,  and 
punished,  he  should  have  had  an  opportunity  of  being  heard. 
In  the  case  at  bar  that  opportunity  was  given.  The  petitioner 
was  not  finally  adjudged  guilty  of  the  contempt  until  he  was 
arrested  and  brought  before  the  court  for  the  very  purpose  ot 
being  heard,  and  to  enabk  him  to  purge  himself  of  the  alleged 
contempt  if  he  could  do  so.  And  having  that  opportunity,  it 
was  not  until  after  he  failed  thus  to  purge  himself  that  he  was 

380 


1865.]  Ex  parte  Henry  Petrie.  502 

Opinion  of  the  Court. 

finally  adjudged  guilty  of  the  contempt,  and  a  warrant  of  com- 
mitment awarded. 

The  office  of  the  attacliment  was  merely  to  secure  his  presence 
before  the  court,  witli  the  view  that  while  he  might  have  the 
opportunity  of  being  heard,  yet,  that  he  should  not  be  enabled, 
in  the  meantime,  to  elude  the  process  of  the  court.  The  regu- 
larity of  the  steps  taken  in  this  case  is  sanctioned  by  the  express 
language  of  the  learned  Chief  Justice  in  the  case  cited.  In  refer- 
ence to  the  proceedings  which  may  be  had  before  the  party 
charged  with  the  contempt  can  have  the  opportunity  of  being 
heard,  he  says:  "  He  may  be,  and  often  is,  committed  before  the 
conviction  for  the  contempt.  But  this  is  done  to  secure  his 
presence  before  the  court  to  answer  for  the  contempt  when  he 
may  be  convicted.  These  proceedings  for  contempt  are  various. 
The  more  usual  course  certainly  is  a  rule  to  show  cause  why  one 
should  not  be  adjudged  guilty  and  punished  for  contempt.  Some- 
times an  order  is  made  nisi;  that  is,  the  party  is  notified  that  he 
will  be  adjudged  guilty,  &c.,  unless,  before  such  a  day,  he  show 
canse  to  the  contrary.  Or^he  may  he  proceeded  with^  in  the  first 
instance^  hy  an  attacliiment^  which  is  something  very  different 
from  this  mittimus.  An  attachment  for  contempt  in  the  first 
instance.,  for  disobedience  to  a  decree  of  the  court  of  chancery,  is 
merely  a  process  to  arrest  the  body  of  the  person  com- 
plained of,  and  bring  him  before  the  court  to  show  cause  ['^502] 
why  he  should  not  be  adjudged  guilty  and  punished,  &c., 
for  the  contempt. 

Habeas  corpus  refused. 
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George   Gulliver 

V. 

Adams  Express  Company. 

1.  Express  companies — tJieir  liahility.  Express  companies  are  common 
carriers,  and  are  liable  as  such ;  they  are  insurers  for  the  safe  delivery  of 
property  intrusted  to  them  for  transportation,  and  will  not  be  excused  for 
its  non-delivery  except  they  are  prevented  by  the  act  of  God  or  a  public 
enemy. 

2.  Same — delivery — notice.  The  rule  is,  that  express  companies  can  not 
discharge  themselves  from  responsibility  in  any  other  way  than  by  delivering 
the  property  to  the  proper  person,  at  his  residence  or  place  of  business. 

3.  But  this  rule  has  been  relaxed  in  a  case  where  there  was  a  well  estab- 
lished custom  at  railroad  way  stations,  to  give  notice  to  the  owner,  and  deliver 
at  the  office,  it  being  reasonable  to  suppose  the  parties  contracted  with  refer- 
ence to  such  custom. 

4.  There  must  not,  however,  be  an  unreasonable  delay  in  giving  the  [*504] 
notice  in  such  case.     Where  the  owner  of  a  package  of  money  sent  by 
express,  resided  in  the  country,  eight  miles  from  the  office  of  delivery,  a  delay 
in  giving  him  notice,  from  October  until  February,  was  considered  unreason- 
able. 

5.  Same— /row  whom  received.  The  liability  of  the  company  for  the  safe 
delivery  of  property  which  has  come  into  their  possession,  is  the  same  whether 
it  was  received  direct  from  the  owner,  or  from  another  company  to  whom  it 
was  originally  delivered. 

6.  Same — receipt  not  essential.  Nor  is  it  essential  to  the  liability  of  the 
company  that  they  should  have  given  a  receipt  for  the  property.  The  fact 
that  it  came  to  their  possession  as  carries  may  be  shown  by  other  testimony. 

7.  Exceptions — and  bill  of  exceptions — when  necessary.  Instructions  given 
by  the  court  to  the  jury  can  become  a  part  of  the  record  only  by  being  incor- 
porated in  a  bill  of  exceptions. 

8.  Nor  can  the  propriety  of  an  instruction  be  inquired  into  in  the  appel- 
late court  unless  it  appears  from  the  bill  of  exceptions  that  it  was  excepted  to 
in  the  court  below. 
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Statement  of  the  case. 

Writ  of  Error  to  the  Circuit  Court  of  Washington  County; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  of  assumpsit  instituted  in  the  court  below 
by  George  Gulliver  against  the  Adams  Express  Company,  to 
recover  the  sum  of  three  hundred  dollars,  alleged  to  have  come 
to  the  possession  of  the  defendants  as  common  carriers,  but  was 
never  delivered  by  them  to  the  party  to  whom  it  was  directed. 

The  circumstances  were  these:  One  Walker  testified  that  the 
plaintiff  sent  by  him  from  Yicksburg,  Mississippi,  the  sum  of 
$300,  to  be  forwarded  by  express  from  Nashville,  Illinois,  to 
Harmon  Konon,  at  Trenton,  in  this  State,  to  be  kept  by  Konon 
for  the  plaintiff.  Walker  states  that  he  brought  the  money  to 
ISTashville,  and  there  delivered  it  to  A.  G.  Boyd,  the  agent  of  the 
Nashville  and  Kichview  Express  Company;  that  Boyd  counted 
the  money  and  sealed  it  up  in  an  envelope  with  a  few 
[■^505]  lines  to  Konon,  and  addressed  it  to  him,  in  the  witness' 
presence,  and  gave  a  receipt  for  it.  Boyd  also  testifies  to 
his  receiving  the  money  and  counting  it,  and  sealing  it  up,  with 
the  address  upon  the  envelope  as  stated  by  Walker,  and  that  he 
delivered  the  package  to  William  Shipley,  who  was  the  Nashville 
and  Kichview  Express  Company,  on  the  evening  he  received  it, 
the  22d  of  September,  1863,  or  the  following  morning. 

Shipley  states  that  he  received  the  package  and  delivered  the 
same  to  the  defendants'  agent  at  Kichview,  just  as  he  received 
it  from  Boyd.  And  the  defendants'  books,  kept  at  Kichview, 
showed  the  receipt  of  such  a  package  on  the  26th  of  September, 
1863. 

It  was  shown  that  the  defendants  were  carriers  by  express,  at 
that  time,  between  Nashville  and  Trenton. 

Konon  testified,  that  being  informed  by  letter  from  the  plain- 
tiff, that  the  money  had  been  sent,  he  applied  once  in  October 
and  once  in  November,  to  defendants'  agent  at  Trenton,  who 
told  him  each  time  there  was  no  package  there;  that  he,  the 
witness,  had  lived  twenty- two  years  eight  miles  from  Trenton; 
that  he  and  the  plaintiff  applied  to  the  agent  at  Trenton  about 
the  1st  of  February,  1864,  when  the  agent  gave  them  a  package, 
which,  on  being  opened,  a  few  minutes  after,  contained  no 
money,,  but  slips  of  brown  paper  instead,  whereupon  they 
returned  to  the  agent  and  showed  him  the  package.  This 
envelope  was  identified  on  the  trial  by  Walker,  Boyd.  Shipley 
and  Konon. 

The  agent  of  the  defendants  at  Trenton,  stated  that  the  pack- 
age came  to  that  office  between  the  latter  part  .of  September  and 
the  middle  of  October,  1863,  and  that  he  tried  for  two  months 
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to  find  Konon  before  he  could  find  such  a  man,  and  then  he  sent 
him  word.  He  testified  to  the  delivery  to  Konon  and  the  return 
of  the  package  to  him,  stating  that  when  delivered  it  had  no 
appearance  of  having  been  opened.  That  it  would  go  into 
the  hands  of  two  messengers,  at  least,  between  Richview  and 
Trenton. 

The  jury  returned  a  verdict  for  the  defendants,  and  the  [*506] 
plaintiff  brings  the  cause  to  this  court  upon  writ  of  error, 
insisting  that  the  evidence  does  not  sustain  the  verdict. 

Mr.  P.  E.  HoSMER,  for  the  plaintiff  in  error. 

Mr.  H.  K.  S.  O'Melveny,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  is  insisted  that  the  finding  of  the  jury  is  manifestly  against 
the  weight  of  evidence,  and  that  the  court  below,  therefore,  erred 
in  overruling  the  motion  for  a  new  trial.  -Two  unimpeached 
witnesses  swore  that  the  money  was  placed  in  the  envelope  and 
sealed  up.  One  of  these  witnesses  testifies  that  he  placed  the 
package  in  the  hands  of  Shipley,  agent  of  the  Nashville  and 
liichview  Express  Company,  on  the  evening  that  it  was  sealed 
up,  or  on  the  next  morning.  Shipley  testifies  that  he  received 
the  package,  as  stated,  and  delivered  it  to  the  agent  of  defendants 
in  error,  at  Hi ch view,  precisely  as  he  received  it  from  Boyd,  and 
the  books  of  defendants  in  error  show  the  delivery  of  such  a 
package  to  them  at  that  time.  It  would  be  hard  to  imagine 
liow  clearer  or  more  convincing  proof  could  be  made,  that  the 
money  came  to  the  hands  of  defendants'  agents.  It  seems  to 
be  positively  proved  by  witnesses,  so  far  as  we  can  see,  wholly 
unimpeached;  and  if  so,  their  evidence  should  not  be  rejected. 

The  evidence  is  equally  as  clear,  that  when  the  package  was 
received  by  plaintiff  the  money  had  been  abstracted.  This  is 
proved  by  a  witness  who  stands  unimpeached  on  the  record, 
and  who  was  with  plaintiff  when  he  received  and  opened  the 
package.  He  swears,  that  when  it  was  opened  it  contained  the 
note  written  by  Boyd  to  Konon,  that  it  contained  no  money,  but 
slips  of  brown  paper  had  been  substituted.  It  seems  in  this 
case,  that  plaintiff,  through  his  agents,  observed  all  the 
precautions  required  of  a  prudent  man  in  such  cases,  ["^507] 
and  so  far  as  we  can  see,  was  guilty  of  no  negligence  in 
placing  the  money  in  the  hands  of  the  company;  and  after  hav- 
ing received  it,  they  have  failed  to  account  for  it  according  to 
their  agreement. 

In  the  case  of  Baldwin  v.  The  American  Express  Company^ 
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23  111.  197,  it  was  held  that  express  companies  are  common  car- 
riers, and  are  liable  as  such.  In  that  case  it  was  said:  "  It  is 
the  settled  doctrine  of  England,  and  of  this  country,  that  there 
must  be  an  actual  delivery  to  the  proper  person,  at  his  residence, 
or  place  of  business,  and  in  no  other  way  can  he  discharge  him- 
self of  his  responsibility  as  a  common  carrier,  except  by  proving 
that  he  has  performed  his  engagement,  or  has  been  excused  from 
the  performance  of.it,  or  been  prevented  by  the  act  of  God,  or  a 
public  enemy."  It  was  also  said  to  be  "  necessary,  in  order  to 
give  due  security  to  property,  this  rigid  rule  should  obtain,  and 
it  has  for  years  been  enforced  against  common  carriers.  They 
are  considered  as  insurers  and  are  under  that  responsibility."  It 
is  true,  in  that  case,  the  rule  was  somewhat  relaxed,  as  it  was 
held  that  if  it  was  the  well  established  custom  at  way  stations  to 
give  notice  to  the  owner,  and  deliver  at  the  office,  the  custom 
would  be  reasonable,  and  the  parties  might  be  supposed  to  have 
contracted  with  reference  to  it.  But  even  if  such  a  custom 
existed  at  the  station  in  this  case  there  seems  to  have  been  an 
unreasonable  delay  in  giving  notice.  The  agent  of  the  company 
says  that  the  person  to  whom  the  package  was  addressed,  resided 
some  eight  miles  in  the  country  from  the  office  of  delivery. 
This  would  seem  to  require  no  great  effi)rt  to  ascertain  his  res- 
idence and  give  the  notice.  But  the  evidence  fails  to  show  any 
delivery.  Nor  is  there  any  evidence  that  the  company  were 
excused  from  delivering  the  package,  or  at  least  giving  notice; 
nor  does  it  appear  that  they  were  prevented  by  the  act  of  God 
or  a  public  enemy.     Having  received  the  money  they  are  liable 

to  account  for  it. 
[■^'508]      Nor  can  the  company  escape  liability  by  showing  that 

it  first  came  to  the  hands  of  another  company.  The  money 
seems  to  have  been  traced  to  their  hands,  and  whether  it  was 
from  the  owner  or  a  different  company  can  make  no  difference 
as  to  their  responsibility,  their  duties  and  liability  being  the 
same  in  either  event.  This  is  the  well  recognized  rule  on  both 
sides  of  the  Atlantic.  Having  given  their  receipt  for  the  money, 
they,  as  insurers,  must  produce  it,  or  show  that  it  never  came  to 
their  hands.  In  this  case  they  do  not  appear  to  have  receipted 
for  the  package,  but  it  was  proved  that  it  came  to  their  pos- 
session as  carriers  by  express,  and  renders  them  equally  respon- 
sible. 

It  is,  likewise,  insisted,  that  the  court  erred  in  giving  the  fifth 
instruction  given  for  defendant  in  error.  Upon  an  examination 
of  the  bill  of  exceptions,  we  find  that  no  instructions  have  been 
embodied  therein,  or  that  any  exception  w^as  taken  by  plaintiff 
to  any  instruction   given   by  the  court.     It  is  true  the  clerk  has 
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copied  a  number  of  instructions  into  another  part  of  the  record, 
but  whether  they  are  the  same  which  the  court  gave  we  are  unin- 
formed by  the  bill  of  exceptions.  Instructions  only  become  a 
part  of  the  record  by  being  incorporated  into  a  bill  of  exceptions. 
And  if  they  had  appeared  as  a  part  of  the  record  we  could  not 
consider  whether  they  were  or  not  properly  given  unless  the  bill 
of  exceptions  showed  that  they  were  excepted  to  when  given. 
If  it  does  not  atfirmatively  appear  that  they  were  excepted  to, 
the  presumption  must  be  indulged  that  they  were  given  without 
objection.  But  we  are  of  the  opinion  that  this  case  should  go 
to  another  jury  to  be  passed  upon  by  them,  and  the  judgment 
of  the  court  below  is  therefore  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Maky   Redfern  [*509] 

V. 

RiOHARD   Redfern. 

1.  Homestead — of  the  terms  by  which  it  can  he  released.  In  order  that  a 
deed  shall  pass  the  homestead  right  of  the  grantors,  it  must  contain  a  special 
release  of  tliat  right.  Where  the  homestead  is  not  specifically  named  as  con- 
veyed, no  general  language  in  the  deed,  though  it  comprehend  every  claim, 
interest  and  estate,  of  whatever  description,  at  law,  or  in  equity,  in  express 
terms,  will  pass  the  right,  or  estop  the  householder  from  asserting  it  as  against 
any  one  claiming  under  the  deed. 

2.  Same — what  constitutes  the  head  of^  a  family.  Although  the  husband 
may  have  obtained  a  divorce  from  his  wife,  yet,  there  being  minor  children 
of  whom  he  has  the  care  and  custody,  the  divorce  does  not  change  his  posi- 
tion, but  he  would  still  remain  the  head  of  the  family,  and  entitled  to  occupy 
the  homestead  as  such. 

3.  Same — relative  rights  of  husband  and  wife.  Whatever  right  the  wife 
may  have  in  relation  to  the  homestead,  it  is  subordinate  to  the  right  of  the 
husband  while  he  lives  and  continues  to  be  the  head  of  the  family  and  to 
occupy  the  premises. 

4.  So,  after  a  divorce  between  the  husband  and  wife,  if  the  latter  acquires 
the  fee  in  the  premises  constituting  the  homestead,  from  the  grantee  in  a  deed 
executed  by  her  and  her  husband  prior  to  the  divorce,  which  did  not  operate 
.to  release  the  homestead   right,  she  will   still   hold  subordinate  to  his  right 

of  homestead,  there  being  minor  children  of  whom  he  retains  the  care  and 
custody. 

5.  Ejectment — whether  the  manner  of  obtaining  possession  may  be  brought 
in  question.  Although  a  defendant  in  ejectment  may  have  acquired  the  pos- 
session of  the  premises  by  a  forcible  entry  therein,  that  can  not  be  brought 
in  question  in  this  action. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  County;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  full  statement  of  the  case. 
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Mr.  H.  K.  S.  O'Melyeny,  for  the  plaintiff  in  error. 
[^510]     Mr.  M.  ScHAEFFEK,  for  the  defendant  in  error. 
Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment  in  the  Circuit  Court  of 
Marion  County,  bronght  by  Mary  Redfern  against  Richard 
Redfern  for  lots  three  and  four,  in  block  two,  in  McElvaine  and 
Nichols'  addition  to  the  town  of  Salem,  and  was  tried  by  the 
court,  without  a  jury,  at  the  August  term,  1865. 

The  plaintiff^  to  show  title  on  her  part,  introduced  a  deed  for 
the  premises  from  Richard  Redfern  and  herself,  she  being  then 
his  wife,  to  Thomas  F.  Houts,  containing  the  usual  covenants. 
She  also  introduced  as  evidence,  a  deed  from  ITouts  to  herself, 
for  the  same  premises.  The  defendant,  Richard  Redfern,  objected 
to  these  deeds  being  read  as  evidence,  but  the  objection  was  over- 
ruled. It  was  then  admitted  by  both  parties,  that  at  the  time  of 
the  commencement  of  this  suit,  the  defendant  was  in  possession 
of  the  lots  described  in  the  declaration — that  at  the  date  of  the 
deeds  produced,  the  plaintiff  and  defendant  were  husband  and 
w^fe,  and  as  such,  conveyed  the  premises  described  as  their 
homestead.  It  was  further  admitted,  that  before  the  commence- 
ment of  this  suit,  a  divorce  had  been  decreed  to  Richard  Redlern 
from  the  plaintiff,  on  the  ground  of  adultery  on  her  part. 

The  plaintiff  then  called  Henry  Redfern,  who  testified  that  he 
was  the  son  of  the  plaintiff  and  defendant,  and  now  of  age,  that 
at  the  time  of  the  separation  of  his  father  and  mother  in  1862, 
he  was  a  minor — that  he  had  ever  since  lived  in  the  family  of 
his  mother,  and  lived  with  her  still;  that  his  mother  was  living 
on  "the  premises  in  question,  when  his  father  returned  from  the 
army,  and  declined  living  with  him,  and  that  his  father  broke 
into  the  house,  by  force,  with  an  axe,  and  had  kept  possession 
of  the  house  ever  since.  He  further  testified  that  two  of  the 
minor  children  lived  with  their  father,  the  defendant,  who  had 

married  since  the  divorce,  and  lives  upon  the  premises. 
[*511]      On  these  facts  the  court  found  the  issue  for  the  defend- 
ant. 

The  plaintiff  brings  the  cause  here  bj  writ  of  error,  and 
assigns  this  decision  as  error. 

It  is  admitted  by  the  counsel  for  the  plaintiff  in  error,  that 
neither  the  deed  to  Houts  nor  from  him  to  the  plaintiff,  specifi- 
cally names  the  homestead  as  conveyed,  but  that  the  language 
of  both  deeds  comprehend  every  claim,  interest  and  estate  of 
whatever  description,  at  law  or  in  equity,  in  express  terms, 
which  terms  would  clearly  pass  the  homestead  right,  and  unless 
those  terms  are  without  force  the  deed  made  to  Houts  bjdefend- 
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ant  in  error  estops  him  from  claiming  any  right  or  interest  in 
the  premises. 

As  a  general  principle,  this  may,  perhaps,  be  true,  and  is  in 
accordance  with  the  views  of  eminent  law  writers.  But  we  are 
bound,  in  all  such  cases,  no  matter  what  may  be  the  general  lan- 
guage of  a  deed,  wherever  the  claim  of  a  homestead  is  set  up,  to 
examine  and  see  if  that  right  has  been  released  or  waived  in  the 
mode  prescribed  by  the  statute.  That  provides  in  the  first  sec- 
tion, that  no  release  or  waiv^er  of  such  exemption  shall  be  valid 
unless  the  same  shall  be  in  writing  subscribed  by  such  house- 
holder, and  acknowledged  in  the  same  manner  as  conveyances  of 
real  estate  are  by  law  required  to  be  acknowledged.  Scates' 
Comp.  576.  There  must  be  a  special  release  or  waiver  of  the 
exemption  in  writing  subscribed  and  acknowledged  in  the  same 
manner  as  conveyances  are  made  and  acknowledged. 

This  court  has  been  often  called  upon  to  consider  this  pro- 
vision of  the  statute.  Yanzant  v.  Vansant,  23  111.  540;  Miller 
V.  MarJde^  27  ib.  405;  Patterson  v.  Kreig^  29  ib.  518;  Fondee 
V.  Lindley^  31  ib.  187.  In  all  the  cases  a  formal  release  or  waiver 
was  deemed  necessary,  except  as  held  in  the  case  of  Brown  v. 
Coon^  decided  at  I^ovember  term,  186J.  It  was  there  held,  that 
surrendering  the  possession  of  the  homestead  to  the  purchasei 
and  an  abandonment  of  the  premises  by  the  householder,  was  as 
effectual  as  a  formal  release  or  waiver  of  the  exemption. 
That  such  a  party  could  not  turn  round,  after  putting  his  ['^512] 
grantee  in  possession,  and  actually  abandoning  the  prem- 
ises, and  put  him  out  of  possession  by  an  action  of  ejectment. 

Parties  contracting  for  the  purchase  of  property  protected  by 
this  law,  are  presumed,  as  argued  by  the  defendant's  counsel,  to 
have  knowledge  of  the  law,  and  if  there  be  no  special  release  of 
the  homestead  in  the  deed,  or  by  writing  subscribed  by  the  house- 
holder ^nd  acknowledged  in  the  same  manner  as  the  deed  is 
acknowledged,  the  ijiference  must  be,  though  all  rights,  claims 
and  interest  are  conve^^ed  by  the  deed,  that  the  homestead  was 
intentionally  reserved  by  the  grantor,  and  so  understood  by  the 
grantee. 

In  this  case  the  defendant  in  error  did  not  release  the  home- 
stead when  he,  with  his  then  wife,  the  plaintiff  in  error, 
conveyed  the  premises  to  Houts.  It  was  his  homestead  and 
occupied  as  such  at  that  time. 

This  deed  must,  in  view  of  the  statute,  and  of  previous  well 
considered  decisions  of  this  court,  be  held  to  be  inoperative,  as 
there  was  no  release  of  the  homestead,  or  possession  given  to 
Houts,  or  abandonment  of  the  premises.  The  defendant  in 
error  is  the   head  of  the  family,  and  as  such,  had  a  right  to 
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occupy  the  premises  as  his  homestead.  The  divorce  did  not 
change  his  position,  he  still  remained  the  head  of  the  family, 
and  as  the  proof  shows,  had  the  care  and  custody  of  his  minor 
children,  and  entitled  to  the  unmolested  use  and  possession  of 
the  premises.  Whatever  right  the  plaintiff  in  error  may  have 
had  while  she  was  the  wife  of  the  defendant,  that  was  subor- 
dinate to  his  right  while  he  lived,  and  continued  to  occupy  the 
premises. 

The  manner  in  which  he  took  possession  can  not  be  regarded 
in  this  action.  He  should  have  resorted  to  legal  means,  by 
action  of  forcible  detainer,  but  for  his  unauthorized  violence, 
he  is  not  accountable  in  this  action.  The  judgment  must  be 
affirmed. 

Judgment  affirmed. 


[*513]  Henry  Armstrong 

V. 

The  People  of  the  State  of  Illinois. 

1.  Evidence — Instructions.  An  instruction  in  a  criminal  proceeding, 
which  assumes  that  an  intent  may  be  conclusively  presumed,  from  the  exist- 
ence of  another  fact,  to  be  felonious,  and,  at  the  same  time,  that  the  intent 
may  be  shown  to  be  innocent,  is  erroneous,  being  inconsistent  and  contradic- 
tory, and  calculated  to  mislead  the  jury. 

2.  An  intent  w^hicli  can  be  justified  or  excused  can  not  be  felonious;  nor 
can  one  fact  be  conclusive  proof  of  the  existence  of  another  fact,  and  at  the 
same  time,  such  other  fact  be  susceptible  of  disproof. 

Writ  of  Error  to  the  Circuit  Court  of  Clay  County;  the 
Hon.  A.  Shaw,  Judge,  presiding. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Mr.  T.  B.  Tanner,  for  the  plaintiff  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  an  indictment  for  an  assault  with  intent  to  murder 
and  for  an  assault  with  a  deadly  weapon  with  intent  to  do  bodily 
injury.  The  defendant  w^as  found  guilty.  On  the  trial  the  court, 
on  motion  of  the  people,  gave  the  jury  the  following  instructions: 

"The  court  instructs  the  jury  that  if  the  instrument  used  be 
a  deadly  weapon,  the  use  of  it  is  conclusively  presumed  to  be 
from  a  felonious  and  malicious  intent,  and  the  defendant  must 
excuse  the  intent  by  proof,  or  he  will  be  held  guilty."  This 
instruction  is  inconsistent  and  contradictory,  and  might  easily 
lead  a  jurv  astray.     To  assert  that  the  use  of  a  deadly  weapon 
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is  conclusively  presumed  to  be  from  a  felonious  and  malicious 
intent,  and  that  such  intent  must  be  excused  by  proof,  is  a  plain 
contradiction  in  terms.  One  fact  can  not  be  conclusive 
proof  of  the  existence  of  another  fact,  and  at  the  same  ["^514] 
time  leave  the  existence  of  such  other  fact  liable  to  dis- 
proof. The  jury  may  well  have  asked  themselves  which  clause 
of  this  instruction  they  were  to  follow. 

The  instruction  is  liable  to  another  objection.  The  jury  are 
told  that  the  defendant  must  excuse  the  felonious  and  malicious 
intent  by  proof  To  do  this  would  be  impossible,  since,  if  the 
intent  with  which  a  deadly  weapon  has  been  used  can  be  justi- 
fied or  excused,  the  intent  was  not  felonious.  But  an  intent 
whicli  is  conclusively  presumed,  from  the  proof  of  another  fact, 
to  be  felonious,  can  not  be  shown  to  be  innocent.  The  instruc- 
tion assumes  that  an  intent  may  be,  at  the  same  time,  both  felo- 
nious and  innocent,  which  is  impossible.  Judgment  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


James  MoIntyeb 

V. 

The  People  of  the  State  oe  Illinois. 

1.  Criminal  ijk.'Tf—jury  must  he  in  charge  of  a  sworn  officer.  The  statute 
is  peremptory,  that  upon  the  trial  of  a  party  charged  with  crime,  when  the 
jury  retire  to  consider  of  their  verdict,  they  must  be  placed  in  charge  of  a 
sworn  officer.  If  this  requirement  should  be  omitted  without  the  consent  of 
the  accused,  it  will  be  ground  for  reversal  of  judgment  of  conviction. 

2.  Same — of  the  exception  in  cases  of  misdemeanors.  There  is  no  exception 
to  this  rule  except  in  cases  of  misdemeanors,  where  the  parties,  by  agree- 
ment, may  dispense  with  the  requirement;  but  even  in  such  cases,  the 
agreement  must  not  only  be  made,  but  the  court  is  required  to  enter  it  upon 
its  minutes. 

3.  Same — what  the  record  should  show  in  that  regard.  However,  it  is  not 
necessary,  even  in  capital  cases,  that  the  record  should  show  that  the  officer 
placed  in  charge  of  the  jury,  was  sworn  as  the  statute  requires;  it  is  the 
duty  of  the  court  to  send  a  sworn  officer  with  the  jury,  and  if  this  duty 
should  be  neglected,  that  fact,  to  become  availing  to  the  party  convicted, 
must  appear  from  a  bill  of  exceptions. 

4.  Same — of  remarks  of  the  court  calculated  to  hasten  the  action  of  the  [*515] 
jury.  As  a  jury  who  were  trying  a  party  on  the  charge  of  murder  were 
about  to  retire  to  consider  of  their  verdict,  it  being  in  the  nighttime,  the  court 
remarked  to  them,  orally,  "  it  is  now  about  9  o'clock,  and  the  court  will  continue 
in  session  a  half  hour,  to  see  if  there  should  be  then  a  possibility  of  agreement, 
If  there  should  be  no  possibility  of  agreement  the  court  will  adjourn  till 
morning."  It  was  considered  that  these  remarks  could  not  have  injuriously 
hastened  the  action  of  the  jury,  as  they  did  not,  in  fact,  agree  until  some  hours 
afterwards. 

5.  Nor  was  it  considered  that  with  men  qualified  to  act  as  jurors,  and  hav- 
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ing  in  charge  the  life  of  a  fellow  being,  such  considerations  would  induce 
hasty  action  on  the  part  of  the  jury,  injurious  to  the  prisoner,  and  tlierefore  an 
expression  of  the  character  indicated  would  not  be  erroneous. 

6.  Same — drunkenness — its  influence  upon  a  criminal  act.  Drunkenness,  is 
certainly  no  excuse  for  crime,  but  it  cannot,  in  law,  be  held  to  aggravate  crime. 
It  cannot  aggravate  an  offense  which,  in  law,  is  only  manslaughter,  if  com- 
mitted by  a  sober  man,  into  murder,  if  done  by  a  drunken  man.  Nor  will  it 
increase  a  minor  offense  to  one  of  a  higher  grade. 

7.  A  drunken  man  may,  no  doubt,  commit  manslaughter;  but  to  constitute 
the  crime  of  that  grade,  when  committed  by  a  drunken  man,  there  must  be  the 
same  degree  of  provocation  requisite  to  constitute  that  grade  of  offense,  if 
committed  by  a  sober  man, 

8.  So  it  is  not  essential,  in  order  to  reduce  the  offense  from  murder  to  man- 
slaughter, when  committed  by  a  drunken  man,  that  he  should  be  intoxicated 
at  the  time  of  the  killing  to  such  a  degree  as  to  be  unconscious  of  his  acts  or 
incapable  of  forming  a  deliberate  purpose  of  taking  life. . 

9.  Same — at  what  time  a  verdict  may  he  received.  It  is  not  error  for  the 
judge  to  receive  the  verdict  of  a  jury,  even  in  a  capital  case,  in  the  interval 
between  an  adjournment  of  the  court  and  its  meeting  again  in  pursuance  of 
such  adjournment.    The  receiving  of  the  verdict  is  a  mere  ministerial  act. 

10.  Motion  in  arrest  of  judgment — manner  of  disposing  of  the  same.  It 
is  not  necessary  that  a  motion  in  arrest  of  judgment  should  be  formally  dis- 
posed of  before  entering  final  judgment.  The  entering  of  the  judgment  is,  in 
effect,  an  overruling  of  a  motion  in  arrest,  or  for  a  new  trial. 

Weit  of  Error  to  the  Circuit  Court  of  Marion  County;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  indictment  found  by  the  grand  jury  in  Fayette 
county  against  James   Mclntyre,  for  the  alleged  mui-der 
[^516]  of  Ewing  Stalle,  at  Yandalia,  in  Fayette  County,  on  the 
26th  day  of  March,  1864. 

The  cause  was  removed  into  the  Circuit  Court  of  Marion 
County  upon  a  change  of  venue,  where  a  trial  was  had.  The 
homicide  was  proven,  and  it  appeared  that  the  prisoner  was  under 
the  influence  of  liquor  at  the  time  of  the  killing.  At  the  close 
of  the  evidence  the  court  adjourned  for  one  hour,  the  jury  being 
placed  in  charge  of  an  officer,  who  was  sworn  to  keep  them 
together  under  the  order  of  the  court. 

On  the  meeting  of  court  again,  and  after  tlie  argument  of 
counsel,  the  following  instruction  was  given  to  the  jury,  at  the 
instance  of  the  prosecution : 

Drunkenness  is  no  excuse  for  crime,  but  rather  an  aggravation 
of  it.  And  before  the  jury  can  determine  what  the  offense 
charged  in  the  indictment  meant,  if  they  believe  the  same  proved 
as  charged,  ought  to  be  from  murder  to  manslaughter,  owing  to 
the  intoxication  of  the  defendant  at  the  time  of  such  killing,  they 
must  believe  that  the  defendant  was  intoxicated  to  such  a  degree 
as  not  to  be  conscious  of  his  acts,  or  unable  to  form  in  his  mind 
a  deliberate  intention  to  take  tlie  life  of  the  deceased,  provided 
they  believe  the  life  of  the  defendant  was  taken  as  charged. 
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To  the  giving  of  which  exception  was  taken. 

The  trial  had  extended  into  the  night  time,  and  when  the  jury 
were  about  to  retire  to  consider  of  their  verdict,  the  court 
remarked  to  them,  orally: 

''  It  is  now  about  9  o'clock,  and  the  court  will  continue  in  ses- 
sion a  half  hour,  to  see  if  there  should  be  then  a  possibility  of 
agreement.  If  there  should  be  no  possibility  of  agreement,  the 
court  will  adjourn  till  morning."  When,  after  waiting  about  an 
hour,  the  court  adjourned  until  the  next  morning. 

The  jury  were  placed  in  charge  of  the  same  officer  who  had 
them  in  charge  at  the  preceding  adjournment,  no  other  oath  being 
administered  to  him  than  the  one  taken  at  that  time,  to  keep  the 
jury  together  under  the  order  of  the  court;  the  court,  however, 
requesting  the  officer,  orally,  to  keep  the  jury  together, 
and  when  they  had  agreed  on  a  verdict,  return  them  into  ["^olT] 
court. 

After  the  adjournment  of  court  to  8^  o'clock  the  next  morn- 
ing, and  before  that  hour,  to-wit:  at  about  half  past  12  o'clock, 
the  jury  having  informed  the  judge  they  had  agreed,  the  judge 
met  the  jury  in  the  court  room,  and  then  and  there  directed 
the  sheriff  to  open  court,  which  the  sheriff  then  did,  and  in  pres- 
ence of  prisoner,  but  not  of  his  counsel,  the  verdict  was  handed 
to  the  clerk  and  read. 

The  verdict  found  the  prisoner  guilty.  His  attorney  was 
called,  the  verdict  again  read  and  the  jury  polled.  A  motion 
was  then  entered  for  a  new  trial,  and  in  arrest  of  judgment. 
This  motion  was  not  formally  disposed  of,  but  the  court  entered 
final  judgment  upon  the  verdict,  pronouncing  sentence  of  death 
upon  the  prisoner. 

He  thereupon  sued  out  this  writ  of  error,  and  now  insists  the 
court  erred, 

1st.  Because  in  oral  remarks  to  the  jury  by  the  judge  at  the 
time  of  their  retirement,  to  the  effect  that  he  would  adjourn  over 
until  the  next  morning  if  they  did  not  agree  upon  the  verdict 
by  a  certain  time. 

2d.     The  court  erred  in  giving  the  instruction  to  the  jury. 

3d.  Because  the  court  erred  in  permitting  the  jury  to  retire 
to  consider  of  their  verdict  without  being  placed  in  charge  of  an 
officer  sworn  for  that  purpose  expressly. 

4th.  The  court  erred  in  receiving  and  entering  the  verdict  of 
the  jury  of  record  pending  and  during  the  adjournment. 

5th.  The  court  erred  in  passing  sentence  before  disposing  of 
the  motion  pending  in  arrest  of  judgment. 

6th.  The  court  erred  in  the  judgment  of  the  court  as  rendered 
in  the  sentence  of  death. 
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Mr.  H.  K.  S.  O'Melveny,  for  the  plaintiff  in  error. 

Mr.  Thomas  S.  Casey,  State's  Attorney,  for  the  people. 

[*518]      Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

We  only  propose  in  this  case  to  determine  whether  the  court 
below  should  have  granted  a  new  trial,  not  on  the  evidence^  but 
alleged  irregularities  in  the  trial.  The  first  question  presented 
by  the  assignment  of  errors  is,  that  the  court  below  should  have 
placed  the  jury  in  charge  of  a  sworn  officer  of  the  court  when 
they  retired  to  deliberate  upon  their  verdict.  Tlie  189th  section 
of  chapter  entitled  "  Criminal  Jurisprudence,"  (R.  S.  186,) 
declares  that  "  when  the  jury  shall  retire  to  consider  of  their  ver- 
dict, in  any  criminal  case,  a  constable  or  other  officer  shall  be 
sworn  or  affirmed  to  attend  the  jury  to  some  private  and  conven- 
ient place,  and  to  the  best  of  his  ability  keep  them  together, 
without  meat  or  drink,  water  excepted,  unless  by  leave  of  the 
court,  until  they  shall  have  agreed  upon  their  verdict;  nor  suffer 
others  to  speak  to  them,  and  that  when  they  shall  have  agreed 
on  their  verdict,  he  will  return  them  into  court."  A  subsequent 
clause  in  the  same  section  provides  that  in  cases  of  misdemeanors, 
the  prosecutor  for  the  people  and  the  person  on  trial,  by  himself 
or  counsel,  may  agree,  which  agreement  shall  be  entered  on  the 
minutes  of  the  court,  that  the  jury  may  reduce  their  verdict  to 
writing,  and  disperse  upon  delivering  it,  sealed  up,  to  the  clerk, 
and  they  may  also  agree  to  dispense  with  the  attendance  of  a 
sworn  officer;  and  declares  that  the  court  may  carry  such  agree- 
ment into  effect,  and  receive  the  verdict  thus  found. 

The  language  of  this  section  is  explicit  and  peremptory,  in  the 
requirement  that  the  jury,  when  they  retire  to  consider  of  their 
verdict,  shall  be  placed  in  charge  of  a  sworn  officer.  Nor  is  there 
any  exception,  only  in  cases  of  misdemeanors,  where  the  parties, 
by  agreement,  may  dispense  with  the  requirement,  and  even  in 
that  case  tlie  agreement  must  not  only  be  made,  but  the  court  is 
required  to  enter  it  upon  its  minutes.  In  the  case  of  Kinney 
V.  The  People^  2  Gilm.  540,  this  court  said,  that  in  capital 
[■^519]  cases  the  law  indisputably  is,  that  from  the  commence- 
ment of  the  trial  until  the  rendition  of  the  verdict  the 
jury,  (luring  all  adjournments  of  the  court,  should  be  placed 
in  charge  of  an  officer,  unless  it  is  otherwise  ordered  by  the 
court  on  the  consent  of  the  accused  and  the  attorney  for  the 
people. 

The  court  in  that  case,  also,  say  that  it  is  not  ^necessary  that 
the  record  should  show  that  an  officer  w^as  sworn  to  take  charge 
of  the  jury,  but  that  it  is  the  duty  of  the  court  to  send  a  sworn 
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officer  with  the  jury,  and  if  this  duty  is  neglected,  such  fact 
should  appear  from  a  bill  of  exceptions.  In  this  case  it  appears 
from  the  evidence  embodied  in  the  bill  of  exceptions,  that  the 
officer  having  charge  of  the  jury,  at  the  time  they  retired  to  con- 
sider of  their  verdict,  was  not  sworn.  It,  however,  appears  that 
on  an  adjournment  of  the  court  at  a  previous  time  in  the  progress 
of  the  trial,  the  officer  was  sworn  and  charged  by  the  court,  but 
the  oath  required  by  the  statute  was  not  administered.  The 
Legislature  has  deemed  this  precaution  essential  to  secure  a  fair 
and  impartial  trial;  and  it  is  a  right  secured  to  the  accused,  of 
which  he  cannot  be  deprived  by  the  court  or  officers  of  the  law. 
And  if  the  requirement  is  omitted  without  his  consent,  he  may 
urge  it  for  a  reversal  of  a  judgment  of  conviction. 

It  is  again  urged,  that  the  remarks  of  the  judge  who  tried  the 
case,  to  the  jury,  as  they  retired,  that  he  would  hold  court  open 
for  a  specified  time  to  see  if  they  would  be  able  to  agree,  and  if 
they  should  not  that  he  would  adjourn  until  the  next  morning, 
was  calculated  to  prejudice  the  prisoner  by  leading  to  hasty  action 
on  the  part  of  the  jury.  We  are  not  able  to  perceive  that  the 
remarks  had  any  injurious  effects,  as  they  did  not  agree  for  sev- 
eral hours  after  the  time  indicated  by  the  judge.  It  could,  there- 
fore, have  had  no  tendency  to  injuriously  hasten  the  deliberations 
of  the  jury,  and  was  consequently  not  erroneous.  I^or  do  we 
perceive,  that  with  men  qualitied  to  act  as  jurors,  having  in  charge 
the  life  of  a  fellow  being,  that  such  a  consideration  could  have 
produced  such  a  result. 

It  is  likewise  insisted  that  the  court  erred  in  giving  the  [*520] 
people's  seventh  instruction.  It  is  this:  "Drunkenness 
is  no  excuse  for  crime,  but  rather  an  aggravation  of  it.  And 
before  the  jury  can  determine  what  the  offense  charged  in  the 
indictment  meant,  if  they  believe  the  same  proved  as  charged, 
and  that  it  ought  to  be  reduced  from  murder  to  manslaughter, 
owing  to  the  intoxication  of  the  defendant  at  the  time  of  such 
killi-ng,  they  must  believe  that  the  defendant  was  intoxicated  to 
such  a  degree  as  not  to  be  conscious  of  his  acts,  or  unable  to  form 
in  his  mind  a  deliberate  intention  to  take  the  life  of  the  deceased, 
provided  they  believe  the  life  of  the  deceased  was  taken  as 
charged. 

"We  are  aware  that  text  writers  frequently  say  that  drunken- 
ness is  no  excuse  for  crime,  but  rather  an  aggravation  of  the 
offense.  That  it  is  no  excuse  is  certainly  true,  but  that  it  should  be 
held  in  law  to  aggravate  crime  is  not,  we  conceive,  a  correct  pro- 
position. In  ethics  it  is  no  doubt  true;  but  how  it  can  aggravate 
a  willful,  deliberate  murder,  perpetrated  with  malice  preconceived, 
and  deliberately  perpetrated,  we  are  unable  to  comprehend.     Or 
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that  it  will  aggravate  what  in  law  is  only  manslaughter,  if  perpe- 
trated by  a  sober  man,  into  murder,  if  committed  by  a  drunken 
man,  is  not,  we  conceive,  true.  Or  that  it  increases  a  minor 
offense  to  one  of  a  higher  grade,  is  not  true.  Whilst  it  is  not 
grounds  for  reversing  a  judgment,  it  is,  perhaps,  calculated  to 
prejudice  the  defendant's  case,  and  a  court  might  well  omit  to 
2;ive  it,  or  at  least  modify  it  before  it  should  be  given. 

The  subsequent  portion  of  the  instruction  is  not  so  clear.  But 
if  we  understand  its  purport,  it  is,  that  if  the  accused  was  intoxi- 
cated to  that  degree  that  he  was  incapable  of  being  conscious  of 
his  acts,  or  could  not  form  a  deliberate  purpose  of  taking  the 
life  of  deceased,  then  the  crime  would  be  reduced  from  murder 
to  manslaughter.  If  the  homicide  is  manslaughter,  and  not 
murder,  it  is  because  the  act  was  committed  without  malice 
express  or  implied,  and  without  any  mixture  of  deliberation 
whatever.  It  is  not  for  the  reason  that  the  accused  was 
p521]  incapable  of  forming  an  intention  to  do  the  act.  A 
drunken  man  may,  no  doubt,  commit  manslaughter,  but 
to  render  it  such,  there  should  be  the  same  degree  of  provoca- 
tion which  w^ould  make  it  that  crime  if  perpetrated  by  a  sober 
man.  This  instruction  does  not  assert  this  rule,  but  excludes  it, 
as  it  informs  the  jury  that  if  accused  was  drunk,  he  should  have 
been  so  highly  intoxicated  that  he  was  incapable  of  forming  a 
deliberate  intention  to  take  the  life  of  deceased,  or  conscious  of 
his  own  acts.  If  there  was  provocation  which  would  have  ren- 
dered it  manslaughter,  for  a  man  not  intoxicated,  to  have  per- 
formed the  act,  then  that  fact  was  by  this  instruction  excluded 
from  the  consideration  of  the  jury,  and  was  therefore  erroneous. 

It  is  likewise  insisted  that  the  court  erred  in  receiving  the 
verdict  after  it  was  adjourned,  and  before  it  was  again  opened. 
In  this  we  perceive  no  error.  It  was  held  by  this  court  in  Green's 
case^  16  111.  234,  that  after  the  court  had  adjourned,  but  before 
the  judge  had  left  the  court  room,  a  verdict  might  be  received, 
and  that  it  would  support  a  judgment.  In  the  case  of  Baxter 
V.  The  People^  3  Gilni.  368,  it  was  held  that  whilst  the  court 
could  not  perform  any  judicial  act  on  Sunday,  the  reception  of  a 
verdict  only  being  a  ministerial  act,  it  might  be  received  and 
recorded  on  that  day.  Without  enlarging  upon  the  principles 
and  reasons  w^hich  induced  those  decisions,  it  is  sufficient  to  say 
that  they  are  decisive  of  this  question. 

It  was  also  insisted  that  the  court  below  erred  in  not  disposing 
of  the  motion  in  arrest  of  judgment  before  rendering  Unal  judg- 
ment in  the  case.  It  is  perfectly  apparent  that  the  rendition  of 
a  final  judgment  disposes  of  a  motion  in  arrest  and  for  a  new 
trial,   and  although  not  formal,  such  is  its  effect.     As  it  is  not 

396 


1865.]  York  v.  York.  522-523 

Syllabus.     Opinion  of  the  Court. 

pretended  that  there  was  any  defect  in  the  indictment  or  record 
whicii  could  be  reached  bj  that  motion,  the  court  committed  no 
error  in  overruling  it  by  rendering  the  final  judgment. 

But  for  the  errors  indicated,  the  judgment  of  the  court  ['"'522J 
is  reversed,  and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 


Ely  York's  Adm'rs 

Bashaby  York's  Adm'r. 

1.  Widow's  claim  to  the  specific  articles  allowed  Tier — whether  her 
administrator  may  sue  for  and  recover  them  or  their  value.  The  legal  title  to 
the  specitic  articles  allowed  to  the  widow  upon  the  death  of  her  husband, 
vests  in  her,  and  not  in  the  personal  representatives  of  the  husband.  And 
should  the  widow  die  before  reducing  those  articles  or  their  value  to  posses- 
sion, and  before  administration  is  granted  upon  the  estate  of  the  husband, 
her  administi'ator  may  sue  for  and  recover  their  value  from  the  husband's 
estate. 

2.  Appkaisers  and  administrator  of  husband's  estate — of  their  respective 
duties  in  that  regard.  It  is  not  the  duty  of  the  appraisers  of  the  estate  of  the 
husband  to  set  apart  the  specific  articles  to  the  widow,  but  simply  to  certify 
their  value  to  the  probate  court,  in  order  that  they  may  be  excluded  from  the 
assets  of  the  estate,  and  that  tlie  administrator  may  not  be  chargeable  with 
them  as  assets. 

3.  But  it  is  the  duty  of  the  administrator  of  the  husband's  estate  to  set 
them  off  to  the  widow  or  to  her  administrator,  and  if  he  fails  to  do  so,  it 
would  be  evidence  of  a  conversion,  and  he  would  be  liable  for  their  value,  if 
such  articles,  or  their  value,  belonged  to  the  estate  of  the  husband. 

4.  Evidence  to  justify  a  recovery.  To  justify  a  recovery,  however,  against 
the  personal  representatives  of  the  husband,  upon  such  a  claim,  it  must  be 
made  to  appear  that  the  estate  of  the  husband  was  possessed  of  these  specific 
articles  at  his  death,  or  their  value  in  other  property  or  money. 

Appeal  from  the  Circuit  Court  of  Hamilton  County;  the  Hon. 
Silas  L.  Bryan,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  [*523] 
case. 

Mr.  S.  S.  Marshall  and  Mr.  Pollock,  for  the  appellants. 

Mr.  K.  W.  TowNSHEND  and  Messrs.  Tanner  and  Casey,  for  the 
appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

On  the  15th  of  August,  1864,  the  appellee,  John  Davis,  as 
administrator  of  Bashaby  York,  deceased,  filed  in  the  County 
Coui't  of  Hamilton  County,  a  claim  against  the  estate  of  Ely 
York,  on  whose  estate  appellants  are  administratoi's,  for  the  value 
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of  the  specific  articles  of  property  allowed  by  the  statute,  to  the 
widow  of  persons  dying  in  this  State  intestate. 

The  County  Court  disallowed  the  claim,  and  rendered  a  judg- 
ment against  the  appellee  for  the  costs.  On  appeal  to  the  Circuit 
Court  of  Hamilton  County,  the  case  was  tried  by  the  court  with- 
out a  jury,  and  a  verdict  found  for  him,  as  such  administrator,  for 
two  hundred  and  forty-six  dollars,  being  the  ascertained  value  of 
the  specific  articles  of  property  thus  allowed  to  widows  of  intes- 
tates, and  for  which  the  Circuit  Court  entered  up  judgment. 

From  this  judgment  the  appellants  have  taken  this  appeal  to 
this  court,  assigning  this  finding  of  the  Circuit  Court  as  error. 

The  facts  appear  to  be,  that  Ely  York  died  in  this  State  on  the 
23d  of  June,  1863,  intestate,  leaving  Bashaby,  his  wile,  surviving, 
who,  on  the  3d  day  of  July,  1863,  and  before  administration 
was  granted  on  her  husband's  estate,  also  died,  and  in  this  State. 
There  were  no  children  between  them,  nor  had  Bashaby  any 
family  living  with  her,  or  children  under  the  age  of  twenty-one 
Letters  of  administration  on  Ely  York's  estate  were  granted  to 
the  appellants  on  the  11th  day  of  July,  1863,  by  the  County 
Court  of  Hamilton  County,  and  on  the  estate  of  his  widow, 
[*521:]  Bashaby,  on  the  11th  day  of  July,  1864,  to  the  appellee, 
John  Davis,  and  by  the  same  court.  On  these  facts  the 
question  arises,  is  the  estate  of  Ely  York  liable  for  this  claim? 
The  provisions  of  the  statute  on  which  the  claim  is  founded  are 
as  follows:  Widows  living  in  this  State,  of  persons  whose  estates 
are  administered  upon  in  this  State,  shall  be  allowed,  in  all  cases, 
in  exclusion  of  creditors,  as  their  sole  and  exclusive  property, 
forever,  necessary  beds,  bedsteads  and  bedding  for  themselves  and 
families,  necessary  household  and  kitchen  furniture,  one  spinning 
wheel,  one  loom  and  its  appendages,  one  pair  of  cards,  one  stove 
and  the  necessary  pipe  therefor,  the  wearing  apparel  of  them- 
selves and  families,  one  milch  cow  and  calf  for  every  four  persons 
in  the  family,  one  horse  of  the  value  of  forty  dollars,  one  wom- 
an's saddle  and  bridle  of  the  value  of  fifteen  dollars,  provisions 
for  themselves  and  families  for  one  year,  two  sheep  for  each 
member  of  the  family,  and  the  fieeces  taken  from  the  same,  food 
for  the  stock  above  described  for  six  months,  fuel  for  themselves 
and  families  for  three  months,  and  sixty  dollars'  worth  of  other 
property.     Scates'  Comp.  1203. 

By  section  three,  the  appraisers  are  required  to  make  out  and 
certify  to  the  court  of  probate,  an  estimate  of  the  value  of  each 
article  of  specific  property  allowed  to  the  widow.     Ibid. 

By  section  four,  if  the  widow  desires  to  take  other  property  in 
lieu  of  this  specified,  she  shall  take  it  at  the  valuation  fixed  by 
the  appraisers,  and  by  section  two  of  the  act  of  1845.     Appx. 
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R.  S.  597,  where  the  intestate  leaves  no  property  of  the  descrip- 
tion mentioned,  the  widow  is  entitled  to  retain  other  property  of 
equal  value,  or  the  value  of  the  same  in  money,  and  it  is  made 
the  duty  of  the  administrators  or  judge  of  probate  to  allow  the 
value  of  the  articles  specified  either  in  money  or  other  personal 
property.     Scates'  Comp.  1202. 

The  appellants  insist,  that  as  the  statute  requires  the  apprais- 
ers to  set  apart  these  specific  articles  to  the  widow,  and  as  there 
was  no  widow  at  the  time  letters  of  administration  were  granted 
on  the  estate  of  Ely  York,  and  no  appraisers,  a  compliance 
with  the  statute  was  impossible,  and  they  deny  that  the  ['^525] 
administrators  on,  and  the  appraisers  of,  that  estate,  had 
any  right  to  set  apart  the  specific  articles  to  the  administrator 
of  the  widow. 

The  statute  does  not  so  require.  It  requires  only  that  the 
appraisers  shall  make  out  and  certifiy  to  the  court  of  probate  an 
estimate  of  the  value  of  each  article  of  specific  property,  in  order, 
as  we  understand,  that  the  administrator  may  not  include  them 
as  assets,  and  may  have  credit  for  their  value  on  the  settlement 
of  his  administration  with  the  court. 

Appellants  insist,  if  the  administrator  of  the  widow  had  no 
right  to  appear  and  demand  to  have  the  specific  articles  set  apart 
to  him,  there  is  no  foundation  for  this  claim,  they  contending 
that  the  widow,  on  the  death  of  her  husband,  had  a  mere  naked 
right  to  the  specific  articles,  the  legal  title  to  which  vested  in  the 
personal  representatives  of  the  husband,  her  right  not  ripening 
into  a  title  until  the  articles  are  set  apart  to  her. 

It  is  difficult  to  perceive  by  what  process  of  reasoning  appel- 
lants have  reached  this  conclusion,  with  the  statute  before  them. 
The  language  of  the  act  is  emphatic,  and  declares  in  the  most 
express  terms  that  the  specific  articles,  in  exclusion  of  creditors, 
shall  be  the  sole  and  exclusive  property  of  the  widow  forever. 
From  this  language  it  seems  very  clear  that  the  widow  has  some- 
thing more  than  "  a  mere  naked  right,"  and  that  the  legal  title 
to  the  specific  articles  passed,  not  to  the  representatives  of  the 
husband,  but  immediately  on  his  death  to  her.  Her  title  does 
not  depend  upon  the  action  of  the  appraisers,  nor  for  a  derelic- 
tion of  duty  on  their  part  could  she  be  made  to  suffer.  Her  title 
is  absolute,  and  being  so,  must,  at  her  death,  vest  in  her  legal 
representatives.  They  are  not  assets  in  the  hands  of  the  admin- 
istrator of  the  husband,  else  why  should  the  appraisers  be 
required  to  certify  their  value  to  the  court?  If  they  were  assets 
the  court  could  have  no  concern  with  them.  The  only  reason 
we   can   imagine   for   this   certificate  of    the   appraisers   is   to 
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[■^526]  exclude  them  from  the  assets  of  the  estate,  so  that  the 
administrator  maj  not  be  chargeable  with  them  as  assets. 

If,  then,  they  are  not  assets,  and  are  the  exclusive  prooerty  of 
the  widow  forever,  it  is  not  difficult  to  determine  to  whom  they 
go  on  the  death  of  the  widow.  To  no  one  else  but  to  her  per- 
sonal representatives,  and  on  their  demand  the  administrator  of 
the  husband  is  required  to  set  them  off  to  them.  If  he  fails  so 
to  do,  it  would  be  evidence  of  a  conversion,  and  the  adminis- 
trator would  be  responsible  for  their  value  if  such  articles  or  their 
value  belonged  to  the  estate  of  the  husband. 

On  these  points  we  are  not  without  the  authority  of  adjudged 
cases.  In  Hastings  v.  Myers,  21  Missouri,  519,  the  Supreme 
Court  of  Missouri  held,  under  a  similar  statute  of  that  State, 
that  on  the  death  of  the  widow,  the  specific  articles  did  not  revert 
to  the  estate  of  the  husband  but  went  to  the  personal  represent- 
atives of  the  widow.  And  it  was  further  held,  in  that  case,  if 
the  administrator  of  the  husband  failed  to  set  apart  this  statutory 
allowance  to  the  widow,  the  court  of  probate  had  power  to  com- 
pel him  to  pay  the  value  in  money.  To  the  same  effect  is  the 
case  of  Kellogg  v.  Graves,  5  Indiana,  509,  and  Sheldon  v.  Bliss, 
4  Selden,  (E^.  Y.)  34.  The  fact  that  no  administration  on  the 
estate  of  Ely  York  had  been  granted  before  the  death  of  his 
widow  is  immaterial.  In  the  case  of  Cross  v.  Carey  and  wife, 
25  111.  562,  this  court  held  that  a  widow  whose  husband  died 
intestate,  leaving  no  child  or  descendants,  might  recover  in 
assumpsit  for  the  property  of  her  deceased  husband,  although 
letters  of  administration  had  not  been  issued  on  the  estate.  The 
law  cast  the  property  upon  her,  and  administration  was  unneces- 
sary. The  law  vested  this  property  in  the  widow,  and  on  her 
death,  like  any  other  property  to  which  she  was  entitled,  passed 
to  her  legal  representatives,  and  they  can  sue  for  it  and  recover 
its  value. 

The  appellants  liken  this  case  to  a  claim  of  dower  in  a  deceased 
husband's  real  estate.  There  is  a  great  difference  between  them. 
The  right  of  dower  is  inchoate,  and  resting  in  action, 
[^527]  whilst  this  right  to  the  specific  articles  is  absolute  and 
exclusive,  depending  upon  no  contingency;  it  is  her's  in 
the  emphatic  language  of  the  statute,  "  forever."  We  think, 
then,  that  immediately  on  the  death  of  the  husband,  the  right  of 
the  widow  accrued,  and  she  having  died  before  she  received  the 
specific  articles,  and  they  not  having  been  set  apart  to  her  admin- 
istrator, their  value  must  be  accounted  for  to  him,  as  assets  of 
her  estate. 

The  right  of  the  widow  being  established,  it  is  unfortunate 
for   her   representatives   in  this  case,  that  the  record  does   not 

400 


1866.]  Yates  v.  The  People.  528 

Syllabus. 

show  that  the  estate  of  Ely  York  was  possessed  of  these  specific 
articles  at  his  death,  or  their  value  in  other  property  or  money. 
It  is  not  shown  that  he  died  possessed  of  any  property  whatever. 
In  the  absence  of  this  proof,  the  finding  of  the  court  below  was 
not  justified.  If  there  was  evidence  proving  that  fact,  it  is  not 
to  be  found  in  this  record,  and  for  that  reason  the  judgment 
must  be  reversed  and  the  cause  remanded.  On  another  trial  the 
proof  can  be  made  if  the  absent  facts  exist. 

Judgment  reversed. 


Samuel  T.  Yates 

V. 

The  People  of  the  State  or  Illinois. 

1.  Criminal  law — of  sending  a  weapon  to  a  jury  on  their  retirement,  with 
which  to  make  experiments.  A  party  on  trial  upon  a  charge  of  murder  was 
defended  on  the  theory  that  the  deceased  had  come  to  his  death  by  his  own 
hand,  by  shooting  with  a  pistol,  which  was  found  near  his  person.  On  the 
trial  a  pistol  was  shown  to  the  jury  and  identified  as  one  whicli  had  been 
sold  to  the  prisoner,  but  it  was  not  proved  to  be  the  one  that  was  found  near 
the  deceased,  and  by  the  agency  of  which  he  undoubtedly  came  to  his  death. 
After  the  retirement  of  the  jury,  the  pistol  which  had  been  shown  to  them  on 
the  trial  was  sent  to  them,  without  the  knowledge  of  the  prisoner,  his 
counsel,  or  the  court,  and  they  experimented  with  it  for  the  purpose  of  [*528] 
judging  whether,  under  the  circumstances  proven,  the  deceased  could 
have  shot  himself  with  that  weapon.  The  trial  resulted  in  a  verdict  of  guilty ; 
and  it  was  held,  that  because  the  pistol  which  had  not  been  properly  identified 
as  the  one  by  means  of  wliich  the  deceased  was  killed,  was  allowed  to  go  to 
the  iwvj  without  the  prisoner's  consent,  a  new  trial  should  have  been  granted. 

2.  Same — of  the  appointment  of  a  foreman  to  a  grand  jury — whether  it  must 
appear  from  the  record.  It  is  not  necessary  that  the  record  in  a  criminal 
cause  should  show  the  appointment  of  a  foreman  to  the  grand  jury  who 
found  the  indictment.  The  essential  point  is,  tliat  the  record  should  show 
that  a  grand  jury,  duly  qualified,  returned  the  indictment  into  open  court. 

3.  In  this  case,  which  was  upon  a  change  of  venue,  the  record  showed 
that  on  a  certain  day,  the  grand  jurors,  chosen,  selected,  empanelled  and 
sworn  in  and  for  the  county  in  which  the  indictment  was  found,  returned 
into  open  court  an  indictment,  which  was  then  set  out  in  hcec  verba,  and  this 
record  was  accompanied  by  the  original  indictment  upon  which  was  indorsed, 
"a  true  bill,"  the  indorsement  being  signed  by  one  of  the  grand  jurors  as 
"  foreman."    This  was  sufiicient. 

4.  Same — whether  organization  of  the  court  must  appea/r  from  the  record. 
Nor  is  it  essential  to  the  jurisdiction  of  the  court  to  which  the  venue  in  a 
criminal  cause  is  changed,  that  the  record  should  show  the  organization  of 
the  court  in  which  the  indictment  was  found,  if,  by  that  phrase,  is  meant  the 
names  and  presence  of  its  various  officers.  All  that  is  important  for  the  court 
trying  the  cause  to  know  is,  that  the  court  in  which  the  indictment  was  found 
was  in  session,  and  its  proceedings  in  reference  to  the  case  before  the  change 
of  venue  was  taken. 

5.  TiiANSCRiPT  OF  RECORD  ON  CHANGE  OP  VENUE — its  requisites.  Although 
the  entry  of  the  proceedings  in  the  court  from  which  a  cause  is  removed  on 
change  of  venue,  may  not  be  quite  in  the  ordinary  form,  and  somewhat  resem- 
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"bling  a  clerk's  certificate  of  what  appears  from  his  record,  yet  if  the  proper 
clerk  certifies  the  transcript  to  be  a  full,  true  and  perfect  transcript  of  his 
records,  it  should  be  accepted  as  such. 

Wkit  of  Error  to  the  Circuit  Court  of  Franklin  County;  the 
Hon.  A.  D.  Duff,  Judge,  presiding. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Mr.   T.   B.   Tanner   and   Mr.   Pollock,  for    the  plaintiff  in 
error. 

[^529]     Mr.  T.  S.  Casey,  State's  attorney,  for  the  people. 

Mr.  JcrsTiOE  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  an  indictment  against  the  plaintiff  in  error  for  mur- 
der, found  by  the  grand  jury  of  Hamilton  County,  and  taken  by 
change  of  venue  to  Franklin  County.  A  verdict  of  guilty  was 
rendered  upon  the  trial,  and  a  motion  for  a  new  trial  having 
been  overruled,  the  defendant  below  sued  out  a  writ  of  error. 

The  evidence  in  the  record  shows  substantially  the  following 
state  of  facts: 

About  the  1st  of  March,  1864,  the  plaintiff  in  error  and  one 
William  B.  Hampton,  the  deceased,  were  going  home  together 
from  a  mill  in  Hamilton  County.  When  they  left  the  mill, 
Hampton  was  lying  on  his  right  side  in  the  wagon,  upon  some 
sacks  of  flour,  and  was  intoxicated.  The  plaintiff  in  error  was 
walking  and  drove  the  oxen  that  drew  the  w^agon.  A  short  time 
after  they  left  the  mill,  the  plaintiff  in  error  came  running  back, 
and  announced  that  Hampton  had  shot  himself  Several  persons 
at  once  went  with  the  plaintiff  in  error  to  the  wagon,  where  they 
found  Hampton  lying  on  the  sacks  on  his  right  side  with  his 
right  elbow  under  him,  and  dead.  A  pistol  lay  six  or  eight 
inches  back  of  his  head  on  the  sacks.  The  deceased  had  been  shot 
upon  the  apex  of  the  head.  There  was  blood  in  the  wagon  and 
there  were  three  bloody  spots  on  the  left  hand  of  the  deceased. 
The  plaintiff  in  error  stated  that  the  deceased  had  got  the  pistol 
from  the  coat-pocket  in  the  wagon  and  shot  himself;  that  he  was 
walking  by  the  oxen  when  he  heard  the  report  of  a  pistol,  and 
looking  back,  exclaimed,  "Barnett,  what  do  you  mean?" — that 
he  immediately  stopped  the  oxen,  and  discovering  that  Hampton 
was  dead,  ran  back  and  gave  the  alarm.  One  witness  testified 
that  he  saw  the  plaintiff  in  error,  while  at  the  mill,  take  a  pistol 
from  the  pocket  of  a  coat  and  put  it  in  the  pocket  of  his  pan- 
taloons, and  another  witness  identified  the  pistol  produced 
[*530]  upon  the  trial,  as  one  which  he  had  sold  to  the  plaintiff  in 
error.  Two  witnesses  also  swore  that  they  saw  a  pistol  in 
the  pocket  of  the  deceased  while  at  the  mill.    It  does  not  appear 
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from  the  record  whether  more  than  one  pistol  was  found  in  the 
wagon.  There  was  evidence  tending  to  show  extreme  intimacy 
between  the  plaintiff  in  error  and  the  wife  of  the  deceased,  and 
one  witness  testified  that  the  prisoner  had  said  to  him,  "If 
Hampton  ever  mistreated  his  wife  on  his  account,  he  would  be 
damned  if  he  didn't" — then  fired  off  a  pistol,  and  said  to  wit- 
ness, "  do  you  know  what  that  means?  "  It  was  further  proven 
that  the  deceased  was  right-handed  in  every  way  except  in  the 
use  of  an  axe,  and  that  the  plaintiff  in  error  stated,  when  the 
witnesses  arrived  at  the  wagon,  that  the  deceased  "  never  moved 
hand  or  foot  after  the  firing  of  the  pistol." 

The  plaintiff  in  error  proved  a  good  character  as  a  peaceable 
and  quiet  man,  and  that  the  deceased  had  remarked  of  himself 
on  one  occasion,  that  "  he  was  of  no  account  anyhow,  and  he 
had  a  notion  to  kill  himself"  The  deceased  and  the  plaintiff  in 
error  were  brothers-in-law. 

This  was  all  the  material  evidence.  In  support  of  his  motion 
for  a  new  trial,  the  plaintiff  in  error  filed  an  affidavit,  in  which 
he  stated,  that  after  the  jury  had  retired  to  consider  upon  their 
verdict,  and  without  the  knowledge  of  himself,  his  counsel,  or 
the  court,  a  pistol  was  sent  to  them  as  being  the  same  pistol 
with  which  the  killing  had  been  done,  though  it  had  not  been 
offered  in  evidence  and  identified,  and  with  this  pistol  the  jury 
made  experiments  w^hich  determined  their  verdict,  they  having 
been,  up  to  that  time,  equally  divided.  The  statements  in  this 
affidavit  do  not  seem  to  have  been  controverted  by  the  people's 
attorney,  but  we  find  a  stipulation  in  the  record  that  the  pistol 
mentioned  in  the  affidavit  was  the  same  pistol  which  .had  been 
*'  exhibited  to  the  jury  on  the  trial  and  spoken  of  by  the  wit- 
nesses." On  a  careful  examination  of  the  record  we  find  that 
although  a  pistol  was  exhibited  to  the  jury  on  the  trial,  and 
identified  by  one  witness  as  one  sold  by  him  to  the  plain- 
tiff in  error,  yet  there  is  not  a  syllable  of  evidence,  in  the  ["^531] 
bill  of  exceptions,  identifying  the  pistol  in  court  as  the 
one  which  had  been  found  in  the  wagon,  and  by  the  agency  of 
which  Hampton  undoubtedly  came  to  his  death.  We  must 
therefore  dispose  of  the  case  as  if  no  such  evidence  had  been 
offered,  and  that  none  such  had  been  in  fact  offered  is  indicated 
by  the  peculiar  character  of  the  stipulation,  with  which  alone 
the  prosecuting  attorney  sought  to  meet  the  statements  of  the 
affidavit.  While,  as  a  matter  of  fact,  we  may  have  little  doubt 
that  the  pistol  produced  on  the  trial  was  really  the  same  weapon 
found  by  the  dead  body  of  Hampton,  yet  in  a  case  involving 
human  life,  we  have  no  right  to  indulge  in  presumptions  except 
Buch  as  legitimately  and  necessarily  flow  from  proven  facts.     In 
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this  view  the  impropriety  of  sending  the  pistol  to  the  jury  in 
their  retirement,  and  of  their  experimenting  with  it,  on  the 
theory  that  it  was  the  same  weapon  with  which  the  shot  was 
lired,  when  there  was  no  proof  of  such  fact,  is  most  manifest. 
The  prisoner  was  defended  npon  the  theory  that  the  deceased 
had  come  to  his  death  by  his  own  hand.  In  determining  that 
question  a  very  important  and  possibly  a  decisive  consideration, 
with  the  jury,  would  be  the  degree  of  difficulty  Hampton  would 
encounter,  if  lying  on  his  right  arm,  in  shooting  himself  in  the 
top  of  his  head,  and  the  conclusion  of  the  jury  on  this  point 
might  depend  on  the  character  of  the  wound  and  of  the  weapon 
with  which  it  was  inflicted.  It  is  plain  that  the  verdict  of  the 
jury  may,  as  stated  in  the  affidavit,  have  been  found  upon  the 
hypothesis  that  they  held  in  their  hands  the  pistol  by  means  of 
which  Hampton  came  to  his  death,  and  yet  this  hypothesis  is 
unsupported  by  proof.  Because  this  pistol  which  had  not  been 
put  in  evidence  or  identified,  was  allowed  to  go  to  the  jury 
without  the  prisoner's  consent,  a  new  trial  should  have  been 
granted,  and  on  this  ground  we  reverse  the  judgment. 

It  is  further  insisted  that  the  record  sent  from  Hamilton  to 
Franklin  County,  is  defective  in  not  showing  the  organization 
of  the  court  or  the  appointment  of  a  foreman  to  the  grand  jury. 

The  record  does  show  however,  that  at  the  May  term, 
P532]  1864:,  of  the  Circuit  Court  for  the  County  of  Hamilton, 

and  on  the  fifth  day  of  the  term,  being  the  27th  of  May, 
1864,  the  grand  jurors  chosen,  selected,  empanelled  and  sworn 
in  and  for  said  county  returned  into  open  court  an  indictment, 
which  is  then  set  out  in  hcBG  verha.  The  original  indictment 
sent  from  Hamilton  to  Franklin  County  as  required  by  law,  is 
indorsed  '•  a  true  bill,  C.  Crouch,  Foreman."  This  record,  with 
the  accompanying  indictment,  is  sufficient.  It  was  not  necessary 
the  record  should  show  the  appointment  of  a  foreman.  The 
essential  point  is,  that  the  record  should  show  that  a  grand  jury, 
duly  qualified,  returned  the  indictment  into  open  court,  and  this 
explicitly  appears,  ^'either  is  it  necessary  the  record  should 
show  the  organization  of  the  court,  if,  by  that  phrase,  is  meant 
the  names  and  presence  of  its  various  officers.  The  fact  that 
the  Circuit  Court  of  Hamilton  County  was  in  session,  and  its 
proceedings,  appear  from  its  record  as  certified  by  its  clerk  under 
his  official  seal,  and  these  facts  are  all  that  it  was  important  for 
the  court  of  Franklin  County  to  know.  It  is  objected  that  these 
things  do  not  appear  from  a  transcript  of  the  record  but  from  a 
certificate  of  the  clerk.  The  entry  is  not  quite  in  the  ordinary 
form,  and  somewhat  resembles  a  clerk's  certificate  of  what  ap- 
pears upon  his  records,  but  the  clerk  of  Hamilton  County  certi- 
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fies  that  it  is  a  full,  true,  and  perfect  transcript  of  his  records, 
and  we  must  accept  it  as  such.  This  entry  and  a  subsequent 
one  showing  the  order  for  a  change  of  venue  on  the  application 
of  the  prisoner  contained  all  that  was  necessary  to  give  the 
Circuit  Court  of  Franklin  County  jurisdiction. 

The  counsel  for  plaintiff  in  error  also  assign  errors  upon  the 
instructions  given  for  the  people,  without,  however,  submitting 
any  argument  upon  them.  We  have  examined  them  and  find 
them  unobjectionable.  The  judgment  is  reversed  and  the  cause 
remanded. 

Jvdgment  reversed. 


Francis  Elder  [*533] 

Archibald  Hood. 

1.  Pleading — when  necessary  to  declare  specially — recovery  under  the  com- 
mon counts.  A  recovery  can  not  be  had  under  the  common  counts  in  assump- 
sit upon  a  contract,  the  consideration  of  which  remains  executory. 

2.  But  when  an  agreement  has  been  performed  in  all  its  parts,  except  the 
payment  of  money  by  one  of  the  parties,  the  other  may  sue  and  recover  under 
the  appropriate  common  counts. 

3.  Evidence — when  sufficient.  In  an  action  of  assumpsit,  under  a  count 
for  land  sold  and  conveyed,  the  production  of  the  deed  of  conveyance  exe- 
cuted for  the  land  by  the'  plaintiff,  and  proof  that  no  money  was  paid  on  the 
delivery. of  the  deed,  will  authorize  a  recovery. 

4.  Pakol  evidence — acknowledgment  of  the  receipt  of  the  consideration  in 
a  deed.  The  acknowledgment  in  a  deed  of  conveyance  of  land,  of  the  receipt 
of  the  purchase  money,  is  but  a  receipt  for  money,  and  is  subject  to  be  con- 
tradicted,  explained  or  varied  by  extrinsic  evidence. 

5.  Partners — when  one  partner  may  sue  another  at  law.  The  fact  that  one 
partner  sells  his  individual  property  to  his  co-partner,  does  not  constitute  it 
partnership  property,  or  the  proceeds  of  the  sale  joint  fands;  nor  is  the  ven- 
dor precluded  from  suing  his  vendee  at  law,  and  recovering  the  purchase 
money. 

6.  When  money  becomes  due.  On  a  sale  of  property,  the  purchase 
money  becomes  due  upon  the  delivery  of  the  property  to'  the  purchaser, 
when  no  time  is  specified  for  the  payment.  And  this  rule  applies  as  well  to 
the  sale  of  real  estate,  as  to  that  of  personal  property. 

7.  The  application  of  this  rule  is  not  at  all  qualified  by  the  fact  that  the 
vendee  had  a  right,  under  the  contract  of  purchase,  to  apply  certain  moneys 
which  he  expected  to  receive  from  another  source  for  the  vendor,  as  a  pay- 
ment upon  the  purchase  money.  The  vendor  would  still  have  the  right  to 
insist  upon  payment  of  the  purchase  money  when  it  became  due  under  the 
rule  above  laid  down,  although  the  vendee  had  not  yet  received  the  money 
from  the  source  indicated. 

Weit  of  Erkoe  to  the  Circuit  Court  of  Randolph  County; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 
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[*534:]  This  was  an  action  of  assumpsit  commenced  in  the 
court  below  by  Archibald  Hood  against  Francis  Elder  at 
the  August  Term,  18'62.  The  declaration  contained  the  common 
count,  only,  for  real  estate  sold  and  conveyed.  Defendant  plead 
1st,  general  issue;  2d,  payment;  3d,  satisfaction.  Upon  a  trial 
the  plaintiff  offered  in  evidence  an  agreement  signed  by  the 
plaintiff  and  defendant,  dated  May  10,  1861,  showing  that  Elder 
sold  and  assigned  to  Hood  the  exclusve  right  and  liberty  of 
making,  constructing,  using  and  vending  the  improved  Mattress 
and  Bed,  for  which  Elder  obtained  a  patent  from  the  United 
States  Patent  Office,  dated  July  10,  1860,  within  and  through- 
out Illinois  and  thirteen  other  named  States,  except  certain 
counties;  also  the  power  of  granting  to  others  the  right  of 
making,  constructing  and  using  and  vending  the  same. 

And  Hood  therein  covenanted  to  pay  Elder  one-half  of  the 
proceeds  of  selling  to  others  the  right  so  to  do  within  the  limits 
aforesaid;  said  Hood  to  pay  all  in  selling  said  Mattress  and  Bed, 
and  of  selling  to  others  the  right  so  to  do ;  and  said  Hood  was 
allowed  to  retain  one-half  the  proceeds  belonging  to  Elder  until 
it  amounted  to  $5,087,  and  apply  the  same  to  Elder's  indebted- 
ness to  Hood  for  said  land,  with  ten  per  cent,  interest  from  date 
of  contract.  Each  to  bear  equally  any  loss  from  failure  or  ina- 
bility to  pay  of  those  with  whom  Hood  might  contract  in  the 
matters  above  stated.  Said  assignment  of  patent  to  continue 
during  the  whole  existence  of  said  letters  patent,  unless  otherwise 
mutually  agreed  by  said  parties. 

The  defendant  introduced  an  agreement  signed  by  said  plain- 
tiff and  defendant  of  same  date,  by  which  it  was  agreed  that 
possession  of  said  lands  shall  not  be  required  by  Elder  until  the 
1st  of  March,  A.  D.  1862,  and  that  Elder  should  receive  the  pay 
for  rent  thereof,  as  Hood  was  to  receive  it,  viz:  $2.00  per  acre 
for  all  lands  cultivated  or  in  cultivation  during  the  year,  to  be 
paid  January  1st,  A.  D.  1862. 

Defendant  also  introduced  a  deed  in  fee  simple,  of  same  date, 
for  land  attached  in  this  suit,  made  by  Hood  and  wife  to 
[*535]  Elder,  in  consideration  of  $5,087  in  hand  paid,  the  receipt 
whereof  was  therein  acknowledged. 

Plaintiff  introduced  as  rebutting  testimony  a  witness  who 
testified  as  follows:  "  I  was  present  when  Hood  made  that  deed 
to  Elder.  I  wrote  the  deed  and  papers — there  was  no  money 
paid  in  my  presence  except  my  fees  as  Notary  Public." 

This  last  testimony  was  objected  to  by  the  defendant.  Objec- 
tion overruled  by  the  court,  to  which  defendant  excepts.  At 
plain  tiff* 's  request  the  court  gave  to  the  jury  .the  following 
instruction: 
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If  the  plaintiff  has  shown  that  the  defendant  bought  land 
from  him  at  a  particular  price,  without  there  being  any  time 
fixed  for  the  payment  thereof,  then  the  same  is  presumed  in 
law  to  be  now  due,  and  unless  the  same  or  part  thereof  is 
shown  by  the  defendant  to  be  paid,  you  are  to  tind  for  the 
plaintiff  the  whole  amount  proved  to  be  due,  together  with  the 
interest  agreed  upon.  And  the  fact  if  proved  that  Hood  had 
a  right  to  apply  moneys  made  by  a  patent  right,  upon  the  same, 
does  not  prevent  him  from  suing  for  the  same  and  obtaining 
judgment  therefor. 

To  which  instruction  defendant  excepted.  Yerdict  for  plain- 
tiff for  $6,285.25.     Motion  for  new  trial  by  defendant  overruled. 

The  defendant  thereupon  sued  out  this  writ  of  error.  The 
questions  arising  in  the  case  are,  Jlrst,  whether  the  plaintiff 
should  have  declared  specially  upon  tlie  contract  of  sale  of  the 
land,  or  whether  the  purchase  money  could  be  recovered  under 
the  common  count  for  land  sold  and  conveyed;  second,  whether 
the  evidence  was  sufficient  to  warrant  a  recovery;  ikird, wheiher 
the  acknowledgment  in  the  deed  of  the  receipt  of  the  purchase 
money  precluded  any  inquiry  as  to  the  fact  in  that  regard; 
fourth,  whether  the  fact  that  the  plaintiff  and  defendant  were 
partners  in  the  patent  right  would  prevent  a  recovery  at  law  of 
the  purchase  money  of  the  land ;  and  fifth,  whether  the  instruc- 
tion given  lays  down  the  correct  rule  as  to  the  time  when  the 
purchase  money  became  due  and  payable. 

Mr.  W.  H.  Underwood,  for  the  plaintiff  in  error.  [*536] 

Mr.  H.  K.  S.  O'Melveny,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

It  is  objected  that  the  count  should  have  been  special  on  this 
contract,  and  that  a  recovery  could  not  be  had  under  the  common 
count.  As  regards  unexecuted  contracts,  such  is  the  undoubted 
rule;  but  the  practice  is  well  settled,  that  when  an  agreement  has 
been  performed  in  all  of  its  parts,  except  the  payment  of  the 
money,  by  one  of  the  parties,  the  other  may  sue  and  recover 
under  the  appropriate  common  counts.  This  rule  is  familiar, 
and  it  is  believed  to  be  of  general,  if  not  uniform,  application. 
When,  therefore,  defendant  in  error  executed  the  conveyance  for 
the  land,  he  had  fully  performed  his  part  of  the  agreement,  and 
nothing  remained  to  be  done  but  for  plaintiff  in  error  to  pay  the 
purchase  money,  and  failing  to  do  so,  the  action  of  assumpsit 
could  be  maintained,  and  a  recovery  had  under  the  count  for  real 
estate  sold  and  conveyed. 
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It  is  likewise  insisted  that  the  proof  fails  to  sustain  the  declar- 
ation. PlaintiiF  below  introduced  the  deed  executed  by  himself 
to  defendant  in  error  in  evidence,  by  which  it  appears  that  the 
land  was  conveyed ;  and  he  also  proved  by  the  scrivener  who  drew 
the  deed  and  the  articles  of  agreement,  that  no  money  was  paid  on 
the  purchase  at  the  time  the  conveyance  was  executed  and  delivered. 
It  likewise  appears,  by  the  agreement  of  the  parties,  that  defend- 
ant in  error  was  to  retain  from  the  proceeds  of  the  sale  of  the 
patent  right,  of  the  first  money  received,  a  sufficient  sum  out  of 
the  half  belonging  to  plaintifi*in  error  to  pay  the  purchase  money 
for  the  land,  with  ten  per  cent,  interest.  This  evidence  clearly 
shows  that  the  purchase  money  was  not  paid  when  the  deed  was 
delivered ;  nor  is  there  any  evidence  in  the  record  that  it  has  been 

subsequently  paid. 
[*53T]  It  is,  however,  urged  that  the  receipt  of  the  money  is 
acknowledged  in  the  deed.  This  is  true,  but  the  rule  is 
well  recognized,  both  by  the  courts  of  Great  Britain  and  in  this 
country,  such  an  acknowledgment,  in  a  deed  of  conveyance,  is 
but  a  receipt  for  money,  and,  like  any  other  receipt,  is  subject  to 
be  contradicted,  explained,  or  varied  in  its  terms,  by  extrinsic 
evidence.  Whilst  the  deed  must  speak  for  itself,  in  all  other 
respects  the  acknowledgment  of  the  payment  of  the  money  is  only 
treated  as  a  receipt,  and  is  governed  by  the  rules  of  evidence 
applicable  to  such  instruments. 

It  may  be  that  the  parties  to  this  transaction  may  have  become 
partners  in  the  sale  and  profits  growing  out  of  the  patent  right, 
yet  it  does  not  follow  that  they  also  became  partners  in  this  land. 
If  the  land  was  conveyed  by  defendant  in  error,  as  the  considera- 
tion for  the  transfer  of  an  interest  in  the  patent  right  to  him,  by 
plaintifi"  in  error,  he  has  failed  to  show  the  fact,  and  their  agree- 
ment only  shows  that  the  land  was  purchased,  and  that  it  might 
be  paid  for  out  of  the  proceeds  of  sales  of  the  patent  right.  The 
agreement  does  not  show  that  this  was  the  only  mode  of  pay- 
ment contemplated  by  the  parties.  The  fact  that  one  partner  sells 
his  individual  property  to  another  partner  has  never  been  held 
to  render  it  firm  property,  or  its  proceeds  joint  funds,  nor  to 
prevent  vendor  from  suing  and  recovering  the  purchase  money. 
"We  are,  therefore,  of  the  opinion  that  the  action  may  be  main- 
tained. 

It  was  further  insisted  that  the  instruction  given  for  defendant 
in  error  was  improper.  We  are  unable  to  see  any  objection  to 
this  instruction,  it  asserts  that  if  defendant  in  error  sold  the 
land  to  plaintiff  in  error  for  a  specified  price,  and  no  time  was 
fixed  for  payment,  then  the  same  is  presumed  in  law  to  be  due; 
and  unless  the  same  or  a  part  thereof  is  shown  to  have  been  paid, 
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they  should  find  the  whole  amount  proved  to  be  due,  with  interest, 
for  the  plaintiff.  And  the  fact  that  plaintiff  had  the  right  to 
apply  moneys  received  from  the  patent  right  upon  the 
same  would  not  preclude  a  recovery.  We  know  of  no  rule  ["^538] 
of  law  which  renders  a  sale  of  real  estate  an  exception  to 
the  general  implication  which  the  law  raises,  that  when  property 
is  sold,  and  no  time  is  specified  for  payment,  that  the  money  is 
due  when  a  delivery  of  the  property  sold  is  made  to  the  pur- 
chaser. And  this  rule  applies  to  every  species  of  property  when 
sold,  and  no  reason  is  perceived  why  an  exception  should  obtain 
in  relation  to  real  estate.  And  we  have  seen  that  the  right  given 
by  the  written  agreement  of  the  parties  to  defendant  in  error  to 
apply  moneys  received  by  him  for  plaintiff  in  error  in  payment 
for  the  land,  did  not  preclude  defendant  in  error  from  insisting 
upon  payment  before  the  money  should  be  received  from  that 
source.  We  are,  after  an  attentive  examination  of  the  record  in 
this  case,  unable  to  perceive  any  error  for  which  the  judgment 
of  the  court  below  should  be  reversed,  and  it  must  be  aflSrmed. 

Judgment  affirmed. 
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ABSTRACTS. 
In  the  Supreme  Court. 

Of  the  requisites  of  an  abstract,  and  consemimces  of  its  insufficiency 
See  PRACTICE  IN  THE  SUPREME  COURT,  1,  2. 
ADMINISTRATORS. 
Of  their  appointment. 

1.  Of  the  terms  of  court  at  which  they  may  he  appointed.  The  Probate 
Courts,  under  the  act  in  force  in  August,  1849,  were  always  open  for  the 
purpose  of  granting  letters  of  administration.  Schnell  et  al.  v.  Gity  of 
Chicago,  382. 

2.  Of  appointments  at  special  term — and  herein,  of  questioning  the  action 
had  at  a  special  term.  But  if  it  were  otherwise,  and  letters  of  administra- 
tion should  be  granted  at  a  special  term  of  the  Probate  Court,  in  a  collat- 
eral proceeding  it  would  be  presumed  the  "  extraordinary  circumstances  " 
.existed  as  required  in  the  8th  section  of  the  chapter  in  the  Rev.  Statutes, 
entitled  "  Probate  Court,"  to  authorize  a  special  term  to  be  held,  and  that 
the  court  had  before  it  the  facts  in  that  regard  which  were  essential  to  its 
proper  action.    Ibid.  382. 

To  WHOM  ADMINISTRATION  MAY  BE  GRANTED. 

3.  And  within  what  time.  It  seems  that  under  the  55th  section  of  the 
chapter  of  *' Wills,"  where  a  party  dying  intestate  was  a  resident  of  this 
State,  and  left  a  widow,  next  of  kin,  or  creditors,  the  Probate  Courts 
cannot  properly  grant  letters  of  administration  to  a  stranger  to  the  estate, 
as  one  who  is  neither  the  widow,  next  of  kin,  nor  a  creditor,  until 
after  the  lapse  of  seventy-five  days  from  the  death  of  the  intestate. 
Ibid.  382. 

4.  The  statute  seems  to  require  a  delay  of  sixty  days  after  the  death  of 
the  intestate,  within  which  the  widow  or  next  of  kin  may  administer, 
before  a  creditor  can  apply  for  letters ;  and  if  no  creditor  applies  within 
fifteen  days  after  the  sixty  days,  making  seventy-five  days  from  the  death, 
then  the  Judge  of  Probate  may  appoint  any  person  he  thinks  best  quali- 
fied to  manage  the  estate.    Ibid.  382. 

5.  This  power  in  the  court,  after  the  lapse  of  the  seventy-five  days,  to 
appoint  any  one  he  thinks  best  qualified,  includes  the  power  to  appoint 
the  public  administrator.    Ibid.  382. 

Questioning  regularity  op  appointment. 

6.  In  what  proceeding  an  impi-oper  appointment  can  he  questioned. 
Should  letters  of  administration  be  granted  to  the  public  administrator 
before  the  expiration  of  the  time  within  which  others  have  the  prior 
right  to  administer,  and  the  record  of  the  appointment  shows  that  fact, 
but  fails  to  show  there  was  no  widow,  next  of  kin,  or  creditor,  entitled 
to  the  administration,  or  that  they  had  refused  to  administer,  in  a  direct 
proceeding  by  appeal  or  writ  of  error  from  proceedings  by  the  adminis- 
trator so  appointed,  for  the  sale  of  lands  of  the  estate,  they  would 
undoubtedly  be  held  irregular  and  be  set  aside.  Schnell  et  al.  v.  Oity  of 
Chicago,  382. 
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ADMINISTRATORS.  Questioning  kequlakity  of  appointm't.  Continued. 

7.  But  in  a  collateral  proceeding,  involving  the  title  to  lands  sold 
under  such  proceedings,  the  irregularity  in  the  appointment  of  the 
administrator  could  not  avail;  but  it  would  be  presumed  the  Probate 
Judge  granting  the  letters  had  the  facts  before  him  to  justify  his  action. 
Ibid.  382. 

8.  Former  decision.  It  was  perhaps  going  too  far  in  the  case  of  the 
Unknown  heirs  of  Langworthy  v.  Bak&r,  23  111.  488,  to  say  that  in  conse- 
quence of  such  irregularities,  the  entire  ^Proceedings  by  the  administrator 
for  the  sale  of  lands  were  void,  for  it  was  sufficient  to  say,  in  that  case,  it 
being  a  direct  proceeding  to  reverse  the  action  of  the  county  court,  that  it 
was  not  in  conformity  with  the  statute.    Ibid,  382. 

Sale  op  land  by  administrator. 

9.  Of  mis-desc/ription  of  the  premises.  The  petition  of  an  administra- 
tor for  an  order  to  sell  land,  described  the  premises  correctly,  as  certain 
lots  in  section  thirty-three.  The  lots  were  described  in  the  abstract  from 
the  county  court  attached  to  the  petition,  and  in  the  inventory  from  which 
the  abstract  is,  by  law,  to  be  taken,  as  being  in  section  twenty-ihxeQ.  And 
the  order  of  sale  directed  the  land  in  the  petition  to  be  sold — namely,  lots, 
etc.,  in  section  twenty-Xh.YQe.  The  notice  of  the  sale,  and  the  deed  made  to 
the  purchaser,  described  the  land  correctly.  Hdd,  in  a  collateral  proceed- 
ing involving  the  title,  that  the  mis-description  of  the  section,  as  men- 
tioned, was  a  mere  clerical  error.    Ibid.  382. 

10.  Application  must  he  made  at  the  time  specified  in  the  notice.  Where 
an  administrator  gives  notice  that  he  will,  at  a  certain  term  of  the  court, 
apply  for  an  order  to  sell  lands  of  the  estate  to  pay  debts,  the  petition 
must  be  filed  at  the  term  designated  in  the  notice.  The  presumption  is, 
on  such  notice,  and  a  failure  to  file  the  petition  at  the  term  specified,  that 
the  application  is  abandoned.    Ibid.  382, 

11.  If  the  petition  should  not  be  filed  until  a  term  subsequent  to 
that  appointed  in  tlie  notice,  all  proceedings  under  it  will  be  void. 
Ibid.  382. 

12.  If  the  administrator  files  the  petition  and  dockets  the  cause  at  the 
term  named  in  the  notice,  there  is  no  doubt  it  would  be  competent  for  the 
court  to  continue  the  cause  to  a  subsequent  term,  and  then  grant  an  order 
to  sell.    Schnell  et  al.  v.  Gity  of  Chicago^  382. 

13.  Sale  of  separate  parcels  en  masse.  At  an  administrator's  sale  of 
lots  of  ground,  it  appeared  there  was  an  agreement  between  the  admin- 
istrator and  a  third  party  that  two  of  the  lots  should  be  sold  together,  not 
separately,  and  the  latter  became  the  purchaser.  Had  the  lots  sold  for  an 
inadequate  price,  the  title  of  the  purchaser  would  have  been  defeated  on 
that  ground.  But  as  they  sold  for  their  full  value,  and  no  one  was  injured 
by  the  arrangement,  it  was  not  regarded.    Ibid.  382. 

Op  the  specific  articles  allowed  a  widow. 

Whether  her  administrator  may  sue  for  and  recover  them  or  their  value. 

See  WIDOW,  1. 
Duty  of  the  administrator  of  the  husband  in  respect  to  such  specific  articles. 
Same  title,  2,  3. 
ADMISSIONS. 
By  pleas  op  non  cepit  and  non  detinet. 

In  replevin.    See  EVIDENCE,  4. 
Admissions  in  pleading. 

Menders  proof  unnecessa/ry.    See  EVIDENCE,  5. 
AFFIDAVITS. 
Proof  of  power  to  confess  judgment. 

May  be  by  affidavit.    See  JUDGMENTS,  2. 
Depositions  in  suits  at  law. 

When  affidmit  not  necessary.    See  DEPOSITIONS,  1.  • 
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AGENCY. 

Commencement  of  suit  by  agent.    See  RIGHT  OF  PROPERTY,  1 
Agent  estopped  to  deny  his  agency.    See  ESTOPPEL,  20. 
Agents  op  corporations. 

How  far  their  acts  are  hinding.    See  CORPORATIONS,  3. 
Insurance  agents. 

Of  their  authority.    See  INSURANCE,  3. 
AGISTORS  OF  CATTLE. 
Of  the  degree  of  care  required. 

Agistors  of  cattle  are  only  bound  to  the  exercise  of  ordinary  care. 
Umlauf  V.  Bassett,  96. 
ALLEGATIONS  AND  RECOVERY. 

Must  correspond.    See  DECREE,  1. 
ALTERATION. 
Alteration  of  process. 

1.  Its  efect.  If  an  execution,  after  being  issued,  is  altered  in  a  mate- 
rial part,  it  will  thereby  become  void.  No  person,  whether  an  oflBcer  or 
not,  can  be  entrusted  with  the  power  of  altering  the  process  of  the  courts. 
If  wrong,  they  should  be  returned,  or  amended  by  leave  of  court.  White 
V.  Jones  et  aL.,  160. 
AMENDMENTS. 
Amendment  of  alternative  mandamus. 

1.  Discretionary.  The  allowance  of  amendments  of  an  alternative 
writ  of  mandamus  is  wholly  discretionary  with  the  court.  That  writ  is 
like  a  declaration,  and  is  generally  open  to  amendment.  Gom'rs  of  High- 
ways of  Town  of  Lyons  v.  The  People  ex  rel.  Killham  et  al.,  347. 

Amendment  of  a  decree. 

2.  At  a  subsequent  term.,  for  mis-recitals  of  proof     See  CHANCERY,  11 
APPEALS. 

From  commissioners  of  highways. 

What  questions  may  arise  thereunder.     See  HIGHWAYS,  3. 
APPEALS  FROM  JUSTICES. 
Practice  when  appeal  bond  insufficient. 

1.  Court  must  enter  a  rule  for  filing  another.  On  appeal  from  a  justice 
of  the  peace  to  the  Circuit  Court,  if  the  appeal  bond  filed  in  the  cause  be 
adjudged  informal,  or  otherwise  insufficient,  it  is  the  imperative  duty  of 
the  court  to  enter  a  rule  against  the  appellant  that  unless  he  file  a  suffi- 
cient bond  by  a  day  to  be  named  in  the  rule,  the  appeal  will  be  dismissed. 
Wear  v.  Kilteen,  259. 

2.  When  bond  adjudged  insufficient,  such  rule  to  be  entered  without  motion. 
A  motion  is  not  necessary  for  leave  to  file  a  new  bond  when  the  first  is 
adjudged  informal  or  otherwise  insufficient;  but  it  is  the  duty  of  the  court 
to  enter  the  rule  indicated  against  the  appellant.     Ibid.  259. 

3.  The  entry  of  the  rule  for  a  new  bond  sufficient  notice  to  appellant.  A 
rule  upon  the  appellant  to  file  a  sufficient  bond  by  a  given  day  is  a 
sufficient  notice  to  him  to  comply  therewith,  and  if  he  disobey,  then  is 
the  time  for  the  court  to  act  summarily  by  dismissing  the  appeal.  Ibid. 
259. 

APPEALS  AND  WRITS  OF  ERROR. 
When  they  will  lie. 

1.     Only  from  final  judgment.    The  refusal  of  a  Circuit  Court  to  hear 
evidence  upon  an  application  for  bail  by  a  party  who  is  indicted  for 
murder  is  not  such  a  final  judgment  as  may  be  brought  to  the  Supreme 
Court  for  review.    Lynch  v.  l^he  People,  494. 
APPRAISERS. 
Of  the  specific  articles  allowed  a  widow. 
Their  duty  in  respect  thereto.    See  WIDOW,  2,  3. 
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APPROPRIATIONS. 

For  pat  of  members  of  general  assembly. 

1.  Constitutional  requirements  in  respect  thereto.     See  CONSTITU- 

TIONAL LAW. 

2.  Whether  the  specific  kind  of  funds  should  he  named.  When  the  act  of 
appropriation  of  1863,  for  the  pay  of  the  members  of  the  next  General 
Assembly  was  passed,  nothing  but  gold  was  the  currency  of  the  Consti- 
tution, so  it  was  unnecessary  then  to  direct  that  warrants  drawn  on  that 
appropriation  should  be  paid  in  gold.  The  omission  so  to  direct  did  not 
exclude  the  idea  of  payment  in  gold.  The  People  ex  rel.  McGonnel  v. 
Beveridge,  307. 

3.  But  when,  at  the  same  session,  the  act  making  United  States  legal 
tender  treasury  notes  and  postage  currency  receivable  for  taxes  was  passed, 
it  became  necessary  to  direct  in  what  medium  the  members  should  be 
paid.  Hence  the  act  of  1865,  directing  that  they  should  be  paid  in  gold. 
Ibid.  307. 

4.  As  to  the  cliaracter  of  funds  auditor^ s  wa/rrants  must  he  paid ^  and  out 

of  what  fund.    See  STATE  TREASURER.  ■ 
ARREST  OF  JUDGMENT, 
When  the  motion  must  be  first  made. 

1.  If  no  motion  in  arrest  of  judgment  is  made  in  the  court  below, 
reasons  for  the  arrest  cannot  be  urged  on  error.    Parr  v.  Van  Horn,  226. 

Presumption  as  to  ground  op  motion. 

2.  Upon  motion  in  arrest  of  judgment  in  an  action  of  ejectment  upon 

a  declaration  alleging  that  the  plaintiff  was  seized  on  the day  of 

September,  1862,  and  was  ousted  in  the  same  month,  the  court  will  pre- 
sume that  the  proof  established  a  seizin  prior  to  the  ouster.    Ibid.  226. 

Op  the  grounds  therefor. 

3.  Verdict  must  repond  to  the  issues.  As  a  general  rule,  no  judgment 
can  be  rendered  in  any  action  until  all  the  material  issues  of  fact  are 
determined.     Dole  v.  Kennedy,  282. 

4.  Of  the  sufficiency  of  a  verdict  in  replevin.    See  REPLEVIN,  8,  9, 

10,  11. 
Motion  therefor. 

5.  Need  not  he  formally  overruled.    See  PRACTICE,  10. 
ASSIGNMENT. 

What  constitutes. 

1.  When  the  payee  of  a  note  indorses  upon  it:  "I  guarantee  the  pay- 
ment of  the  within  note,"  that  will  operate  also  as  an  assignment  of  the 
instrument.    Ghilds  v.  Davidson,  437. 

Assignee  before  maturity. 

2.  Bonds  issued  hy  municipal  corporations.  The  negotiable  character 
of  bonds  issued  by  a  county  upon  a  subscription  to  a  railroad  will  not 
protect  a  purchaser  before  maturity  against  the  oonsequeuces  of  a  want 
of  authority  to  issue  them.    Marshall  County  v.  Cook,  45. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 
Duty  of  the  assignees. 

1.  And  of  their  relation  to  the  property.  Where  a  debtor  makes  an 
assignment  of  his  property  for  the  benefit  of  his  creditors,  the  assignees 
succeed  to  all  the  rights  of  the  debtor  in  the  property,  and  receive  it 
with  all  its  burdens.  It  is  their  duty  to  take  charge  of  it,  to  preserve 
and  protect  it  until  it  can  be  sold,  and  to  sell  it  to  the  best  advantage 
for  the  beneficiaries,  and  within  such  reasonable  time  and  manner  as 
that  the  highest  price  shall  be  obtained  for  it.  Goodwin  et  al.  v.  Mix 
et  al.  115. 

2.  It  is  the  duty  of  the  assignees  to  manage  the  trust  confided  to  them 
with  all  the  care,  caution  and  diligence  a  prudent  owner  of  like  property 
would  under  the  circumstances,  and  to  observe  good'  faith  in  all  their 
transactions  in  relation  to  it,  and  must  be  held  to  a  strict  accountability. 
Ibid.  115. 
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ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS.    Duty  of  the 

ASSIGNEES.     Continued. 

3.  Sale  must  he  fair.  And  if  such  persons,  acting  in  a  fiduciary  char- 
acter, make  declarations  or  do  acts  which  prevent  competition  at  a  sale 
of  trust  property,  or  which  causes  a  sacrifice  of  the  property,  the  sale 
should  be  set  aside  at  the  instance  of  any  beneficiary  injured  thereby. 
Ibid.  115. 

4    Inadequacy  of  price  as  evidence  of  fraud.    It  does  not  follow,  because 
the  assignees  may  have  sold  the  property  at  prices  far  below  its  estimated 
value,  that  the  sale  was  not  fair,  or  that  it  was  in  fraud  of  the  rights  of 
creditors.    Ibid.  115. 
Removal  of  assignees. 

5.  Grounds  therefor.  If  the  creditors  interested  in  an  assignment 
apply  to  the  assignees  to  see  an  inventory  of  the  property  with  appraise- 
ments of  value,  and  the  assignees  exhibit  an  inventory  without  such 
appraisement,  denying  that  they  have  any  other,  when  in  fact  they  have 
such  an  appraisement  as  was  called  for,  and  intended  to  deceive,  and  did 
deceive,  the  creditors,  to  their  injury,  by  the  statement  made,  no  court 
would  hesitate  to  remove  them.    Ibid.  115. 

Presumption  in  favor  of  the  assignees. 

6.  That  they  act  honestly  and  do  their  duty.     See  EVIDENCE,  6,  7. 
Assignment  by  a  depositary  op  court  funds. 

7.  Of  the  condition  of  the  funds  in  such  case,  and  the  relation  of  the 

assignee  to  the  court.    See  DEPOSITARY,  1,  3,  3,  4. 
ATTACHMENT. 
Attachment  for  contempt. 

Whether  noticemust  he  given  hefore  the  writ  can  issue.  See  NOTICE,  8,  9. 
ATTORNEY  AT  LAW. 
Abandonment  of  a  cause. 

1.  Measure  of  recovery  for  services.  Where  attorneys  who  are  employed 
under  a  special  contract  to  prosecute  a  suit  abandon  the  cause  before  its 
termination,  they  are  thereby  deprived  of  any  claim  under  the  contract, 
and  must  be  left  to  recover  such  fees  and  compensation  as  they  are  rea- 
sonably entitled  to  on  the  basis  of  a  quantum  meruit.  Morgan  et  al.  v. 
JRoherts,  65. 

Attorney's  lien. 

2.  Row  lost.  And  by  abandoning  their  contract  the  attorneys  would  lose 
whatever  lien  upon  the  proceeds  of  the  suit  they  might  have  had  under 
its  provisions.     Ibid.  65. 

Cannot  delegate  his  authority. 

3.  When  a  party  engages  the  services  of  a  particular  lawyer,  or  of  an 
association  of  lawyers,  he  is  entitled  to  the  services  of  every  one  of  them; 
and  if  one  abandons  the  retainer  with  the  assent  of  the  others,  express  or 
implied,  or  they  attempt  to  supply  his  place  with  another  attorney  of 
equal  or  superior  qualifications,  it  will  be  no  performance  of  the  contract. 
It  is  a  personal  duty  and  trust  which  cannot  be  delegated  or  performed  by 
another.    Morgan  et  al.  v.  Roberts,  65. 

Employment  of  additional  counsel. 

4.  No  ground  for  abandonment  by  those  first  employed.  Something 
depends  on  the  manner  in  which  such  a  thing  is  done ;  but  in  general,  it 
is  a  great  advantage  to  have  an  associate,  no  matter  how  distinguished 
the  attorney  first  retained  may  be,  another  no  less  distinguished;  and 
the  employment  of  additional  counsel  by  the  client  will  not,  necessarily, 
aff"ord  a  justification  to  the  attorney  first  retained  to  abandon  the  case. 
Ibid.  65. 

Attorney  as  a  witness. 

5.  His  competency — and  herein,  of  the  indecency  of  the  practice.    See 

WITNESS,  5,  6. 

6.  Professional  secrecy  as  a  bar  to  his  competency.     Same  title,  7,  8,  9, 
Attorney's  fees — when  they  may  be  included  in  a  judgment  entered  hy  con- 
fession.   See  JUDGMENTS,  1. 
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AUDITOR'S  WARRANTS. 

Of  the  mode  op  their  payment. 

Out  of  what  fund  and  in  what  character  of  funds  auditor'' s  warrants  on  the 
treasurer  must  be  paid.    See  STATE  TREASURER. 
AURORA,  CITY  OF. 
Power  of  the  common  council. 

1.  To  increase  the  number  of  wards  in  the  city.  Section  |Sy:ee  of  the  act 
of  1857,  incorporating  the  City  of  Aurora,  divides  the  city  ^mour  wards, 
and  fixes  the  boundaries  and  limits  of  the  same,  and  then  contains  a,  pro- 
viso, that  the  Common  Council  may,  at  any  regular  meeting  thereof, 
increase  the  number  of  wards,  and  fix  the  boundaries  thereof.  The 
eleventh  section  of  the  amendatory  act  of  1865  declares  that  section  three 
of  the  act  of  1857  "shall  be  so  amended  that  it  shall  read  as  follows:" 
and  then  proceeds  to  divide  the  city  into  eleven  wards,  fixing  their  bound- 
aries  and  limits,  but  does  not  contain  the  proviso  of  section  three,  or  any 
any  other,  giving  the  Common  Council  power  to  increase  the  number  of 
wards.  Held,  that  section  three  was  thereby  repealed,  the  eleventh  section 
being  substituted  therefor,  and,  as  a  consequence,  the  council  had  no 
power  to  increase  the  number  of  wards  in  the  city.  'The  People  ex  rel.  v. 
Young  et  al.,  490. 
BAGGAGE. 
The  ticket  op  a  passenger  includes  his  baggage. 

1.  The  purchase  of  a  railroad  ticket  includes  the  payment  for  the 
transportation  of  the  person's  baggage,  not  exceeding  a  specified  weight. 
Gin.  &  Ghi.  Air  Line  Bailroad  Co.  v.  Marcus,  219. 

In  what  baggage  consists. 

2.  Baggage  consists  of  such  articles  as  are  necessary  for  a  person's  com- 
fort and  convenience,  with  the  necessary  amount  of  money  for  expenses. 
Ibid.  219. 

Passenger  must  act  in  good  faith. 

3.  A  person,  who,  under  pretense  of  having  baggage  transported, 
places  in  the  hands  of  the  agent  of  a  railroad  company  merchandise, 
jewelry  and  other  valuables,  is  guilty  of  fraud,  which  releases  the  com- 
pany from  liability  as  common  carriers.     Ibid.  219. 

4.  In  such  a  case,  the  company  becomes  possessed  of  the  property  as 
common  bailees  for  hire,  for  by  reason  of  the  fraud  they  are  released  from 
the  higher  obligation  of  common  carriers,  and  are  only  bound  to  use  rea- 
sonable care  in  its  transportation.     Ibid.  219. 

5.  To  create  the  liability  of  common  carriers,  the  shipper  must  act  in 
good  faith.    Fraud  avoids  all  contracts.     Ibid.  219. 

6.  A  railroad  company  cannot  be  held  liable  as  common  carriers  when 
valuables  are  packed  with  other  goods  in  such  manner  as  to  deceive  them, 
unless  informed  of  the  contents  of  such  package.    Ibid.  219. 

7     The  concealment  of  any  fact  or  circumstance  material  to  the  risk 
avoids  the  contract,  though  the  omission  be  the  result  of  accident  or  neg- 
ligence.   Ibid.  217. 
BAIL. 
After  indictment  for  murder. 

Whether  allowable.    See  CRIMINAL  LAW,  5,  6,  7. 
BAILMENT. 

Depositary  of  court  funds.    See  DEPOSITARY. 
BANK  DEPOSITS. 

Who  liable  for  their  loss.    See  DEPOSITS,  1. 
BASTARDY. 
Is  not  a  criminal  proceeding, 

1.  A  prosecution  for  bastardy  to  compel  a  putative  father  to  support 
an  illegitimate  child,  is  not  a  criminal  proceeding.  Maloney  v.  The  Peo- 
ple, 62. 
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BASTARDY.     Contimied. 
Degree  of  proof  required. 

2.     It  is  not  essential  to  establish  the  guilt  of  the  party  charged  in 
such  a  proceeding,  that  it  should  be  proven  beyond  a  reasonable  doubt; 
a  preponderance  of  proof  is  suflQcient.     Ibid.  63. 
BILL  OF  EXCEPTIONS. 
When  necessary. 

1.  To  preserve  instructions.  Instructions  given  by  the  court  to  the  jury 
can  become  a  part  of  the  record  only  by  being  incorporated  in  a  bill  of 

•  exceptions.     Gulliver  v.  Adams  Exp7'ess  Co.,  508. 

2.  To  preserve  a  motion  for  a  new  trial.  The  mere  entry  of  a  motion 
for  a  new  trial  does  not  make  the  motion  or  the  reasons  thereof,  a  part 
of  the  record,  but  that  must  be  done  by  bill  of  exceptions.  Daniels  v. 
Shields,  197. 

3.  And  this  rule  is  not  dispensed  with  even  by  an  agreement  of  parties 
as  to  the  facts  of  the  case,  conceding  that  such  agreement  became  a  part 
of  the  record  without  being  embodied  in  a  bill  of  exceptions.     Ibid.  197. 

4.  It  has  been  held  that  although  a  bill  of  exceptions  contains  all  the 
evidence,  and  it  is  insufficient  to  sustain  the  verdict,  still  the  court  will 
not  disturb  the  judgment  entered  upon  such  verdict  unless  it  is  shown  by 
the  bill  of  exceptions  that  a  motion  for  a  new  trial  was  made  and  over- 
ruled.    Ibid.  197. 

5.  Whether  officer  sworn,  who  is  placed  in  cha/rge  of  a  jury  in  a  criminal 

case.    See  CRIMINAL  LAW,  16. 
Requisites  op  bill  of  exceptions. 

6.  The  propriety  of  an  instruction  cannot  be  inquired  into  in  the 
appellate  court  unless  it  appears  from  the  bill  of  exceptions  that  it  was 
excepted  to  in  the  court  below.     OulUver  v.  Adams  Express  Co.,  503. 

BOARD  OF  TRADE. 
Of  the  city  of  Chicago. 

Its  power  on  the  subject  of  flour  inspection.      See   CHICAGO,   CITY 
OF,  1,  2.      * 
BONDS. 
Bonds  issued  by  municipal  corporations. 

Upon  subscription  to  railroads — when  void  by  reason  of  a  want  of  authority 
to  issue  them.     See  SUBSCRIPTION,  5,  6,  7. 
Op  a  replevin  bond. 

Its  qualities.     See  REPLEVIN,  3,  4. 
BRIDGES. 

Over  navigable  streams.    See  NAVIGABLE  STREAMS. 
CARRIERS. 
Delivery  of  goods  to  them. 

1.  What  constitutes.  Where  goods  are  placed  in  a  car  of  a  railroad 
company,  with  their  assent,  for  the  purpose  of  shipment,  the  loaded  car 
being  under  the  exclusive  control  of  the  company,  the  goods  thereby 
pass  into  the  possession  of  the  company  as  eflfectually  as  if  they  had 
been  delivered  in  their  warehouse.  Illinois  Gent.  R.  R.  Go.  v.  Smyser 
&  Co.,  354. 

2.  There  is  no  difference  as  regards  the  question  of  possession, 
whether  the  freight  is  received  by  the  railroad  company  on  the  platform 
of  their  depot,  or  in  their  cars  at  any  place  on  their  road  or  side  track ; 
or  whether  it  is  placed  there  by  their  own  employees  or  by  other  persons, 
so  it  is  done  with  the  assent  of  the  company.     Ibid.  854. 

Proof  of  delivery— op  the  mode.    See  EVIDENCE,  31. 
When  liability  op  carrier  attaches. 

3.  His  liability  for  loss.  The  liability  of  the  common  carrier  is  fixed 
by  accepting  the  property  to  be  transported,  and  the  acceptance  is  com- 
plete whenever  the  property  comes  into  his  possession  with  his  assent. 
Ibid.  354. 
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CARRIERS.    When  liability  op  carrier  attaches.    Gontinued. 

4.  So  where  a  car  load  of  cotton  was  loaded  upon  a  car  belonging  to 
the  Illinois  Central  Railroad  Company,  and  provided  by  the  company  for 
the  purpose,  upon  a  side  track  of  the  company,  and  while  standing  there 
the  cotton  accidentally  took  fire  and  was  injured  thereby,  the  company 
was  held  liable  for  the  loss,  although  there  had  been  no  receipt  or  bill  of 
lading  given  for  the  property.     Ibid.  354. 

Limiting  liability  of  carriers  by  contract. 

5.  To  what  extent  allowed.  A  railroad  company  may  restrict  its  liability 
for  loss  or  injury  to  property  placed  in  its  charge  for  transportation,  by 
special  agreement,  the  carrier  being  still  held  responsible  for  gross  neg- 
ligence or  willful  misfeasance.    Ibid.  354. 

6.  Effect  of  usage  in  limiting  liability.  But  the  rule  is  limited  to  cases 
where  there  is  a  special  contract.  It  is  not  competent  to  limit  the  lia- 
bility of  the  carrier  by  merely  proving  a  usage  on  his  part  in  giving  bills 
of  lading  exempting  him  from  certain  classes  of  losses.  Illinois  Central 
B.  R.  Go.  V,  Smyser  &  Go.,  354. 

Express  companies. 

7.  Of  their  general  liaMlity.  Express  companies  are  common  carriers, 
and  are  liable  as  such ;  they  are  insurers  for  the  safe  delivery  of  property 
intrusted  to  them  for  transportation,  and  will  not  be  excused  for  its  non- 
delivery except  they  are  prevented  by  the  act  of  God  or  a  public  enemy. 
Gulliver  v.  Adams  Express  Go.,  502. 

8.  Delivery  of  goods  by  them — notice.  The  rule  is,  that  express  compa- 
nies can  not  discharge  themselves  from  responsibility  in  any  other  way 
than  by  delivering  the  property  to  the  proper  person,  at  his  residence  or 
place  of  business.    Ibid.  502. 

9.  But  this  rule  has  been  relaxed  in  a  case  where  there  was  a  well 
established  custom  at  railroad  way  stations,  to  give  notice  to  the  owner, 
and  deliver  at  the  office,  it  being  reasonable  to  suppose  the  parties  con- 
tracted with  reference  to  such  custom.     Ibid.  502. 

10.  There  must  not,  however,  be  an  unreasonable  delay  in  giving  the 
notice  in  such  case.  Where  the  owner  of  a  package  of  money  sent  by 
express,  resided  in  the  country,  eight  miles  from  the  office  of  delivery,  a 
delay  in  giving  him  notice,  from  October  until  February,  was  considered 
unreasonable.    Ibid.  502. 

11.  Who  must  deliver  goods  to  the  company.  The  liability  of  the  com- 
pany for  the  safe  delivery  of  property  which  has  come  into  their  posses- 
sion, is  the  same  whether  it  was  received  direct  from  the  owner,  or  from 
another  company  to  whom  it  was  originally  delivered.     Ibid.  502. 

12.  Receipt  not  essential.  Nor  is  it  essential  to  the  liability  of  the  com- 
pany that  they  should  have  given  a  receipt  for  the  property.  The  fact 
that  it  came  to  their  possession  as  carriers  may  be  shown  by  other  testi- 
mony.    Ibid.  502. 

Baggage — liability  therefor. 

And  herein,  in  what  baggage  consists.     See  BAGGAGE. 
CERTIORARI. 
The  common  law  writ. 

1.  Its  general  purpose,  and  the  questions  arising  under  it.  The  common 
law  writ  of  certiorari,  is  the  only  mode  by  which  the  entire  record  of  the 
proceedings  of  an  inferior  tribunal  can  be  brought  into  the  Circuit  Court. 
Gommissioners  oj  Highways  v.  Harper,  103. 

2.  That  writ  brings  up  a  full  and  complete  transcript  of  the  record  of 
the  proceedings  of  which  complaint  is  made,  and  when  brought  up,  the 
Superior  Court  tries  the  case  on  the  record  alone.  The  trial  is  had  by  an 
inspection  of  the  record,  and  not  on  any  issue  of  fact,  but  of  law  rather, 
as  on  a  writ  of  error.  The  question  for  the  superior  tribunal  is,  had  the 
inferior  tribunal  jurisdiction  of  the  parties  and  of  the  subject  matter,  or 
has  it  exceeded  its  jurisdiction,  or  otherwise  proceeded  contrary  to  law? 
Gommissioners  of  Highways  v.  Harper,  104. 
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CERTIORARI.     Continued. 
When  the  writ   (vill  lie 

8.     So  when  i.  is  sought  to  question  the  jurisdiction  of  Commissioners 
of  Highways  in  regard  to  the  subject  matter  of  laying  out  and  establish- 
ing a  highway,  the  only  mode  of  doing  so  is  by  the  common  law  writ  of 
certiorari.     Ibid.  104. 
CHANCERY. 

JUBISDICTION. 

1.  In  matters  of  trust.  When  an  attorney  engages  to  institute  and 
prosecute  a  suit  for  a  stipulated  per  centage  out  of  the  money  or  property 
realized  thereby,  if  his  client  assigns  the  claim  which  was  the  foundation 
of  the  suit  to  a  creditorwho  takes  the  claim  with  express  reference  to  the 
rights  of  the  attorney  and  with  the  understanding  that  he  shall  pay  the 
fees  of  the  attorney  before  applying  any  of  the  proceeds  to  his  own  debt, 
a  trust  is  thereby  created  and  a  duty  imposed  upon  the  assignee  to  satisfy 
the  prior  claim  of  the  attorney;  and  in  such  a  case,  indeed  in  all  cases 
of  trust,  the  jurisdiction  of  a  court  of  equity  is  complete  to  compel  its 
execution.    Morgan  et  al.  v.  Roberts,  65. 

2.  Having  acquired  jurisdiction,  the  whole  case  will  he  heard.  And 
when  such  court  has  obtained  jurisdiction  the  whole  case  is  before  it, 
and  if  the  claim  of  a  party  to  the  priority  in  the  trust  fund  is  dependent 
on  a  condition,  the  court  can  and  must  determine  whether  the  condition 
has  been  performed,  or  the  party  discliarged  therefrom.     Ibid.  65. 

3.  Hence  it  was  proper  in  this  case  for  the  court  to  determine  whether 
or  not  the  attorney  had  performed  his  engagement,  and  in  doing  so  the 
court  would  necessarily  be  obliged  to  put  a  construction  upon  the  con- 
tract of  retainer.     Ibid.  65. 

Practice  in  chancery. 

4.  When  the  answer  is  evasive.  If  the  answer  of  a  defendant  in  chan- 
cery is  evasive,  the  complainant  should  except  to  it,  and  compel  a  specific 
statement  in  reference  to  the  subject  evaded,  or  file  a  replication  and  take 
proof  thereon.    Derhy  v.  Oage  et  al.,  27. 

When  answer  taken  as  true. 

5.  Where  there  is  a  hearing  upon  bill  and  answer  alone,  the  answer 
will  be  taken  as  true.    Ibid.  27. 

Cross  bills. 

6.  When  necessary.  A  claim  of  set  off,  having  no  connection  with  the 
subject  matter  of  the  suit,  can  only  be  heard  upon  cross-bill.     Ibid.  27. 

7.  When  allowable.  And  a  cross  bill  should  not  be  permitted  to  be 
filed  for  that  purpose,  unless  it  is  shown  to  the  court  by  affidavit,  that  the 
complainants  are  in  such  pecuniary  circumstances  that  the  alleged  claim 
is  likely  to  be  lost  unless  allowed  to  be  set  off.    Derby  v.  Oage  et  al.,  27. 

Specific  performance. 

8.  Whether  it  may  be  had.  The  bare  receipt  of  money  by  a  vendor  of 
land,  will  not  transfer  the  title,  or  give  a  right  of  action  to  compel  a 
specific  performance  of  the  contract  of  sale.    Bees  v.  City  of  Chicago,  322. 

Preserving  the  evidence. 

9.  Of  the  mode.  Since  the  act  allowing  oral  testimony  in  chancery,  it 
has  been  a  settled  practice  to  preserve  the  evidence  by  recitals  in  the 
decree,  if  counsel  prefer  that  method.     Cooley,  im/pl.  &c.  v.  Scarlett,  316. 

10.  Recitals  in  decree — how  far  conclusive.  The  statements  of  the  evi- 
dence in  the  decree  can  no  more  be  questioned  by  the  appellate  court, 
than  can  those  of  a  bill  of  exceptions  in  a  common  law  case.     Ibid.  316. 

11.  Power  to  correct,  and  when.  If  a  Circuit  Judge  has  inadvertently 
signed  a  decree  containing  erroneous  recitals  of  the  proof,  he  may,  even 
at  a  subsequent  term,  correct  it.     Ibid.  316. 

CHICAGO,  CITY  OF. 
And  the  board  of  trade. 

1.  Of  their  respective  powe7'S  in  reference  to  the  appointment  of  inspectors 
of  flour,  &c.    The  act  of  the  Legislature  of  1859,  which  confei'red  upon 
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CHICAGO,  CITY  OF.    And  the  board  of  trade.     Continued. 

the  Board  of  Trade  power  lo  regulate  the  inspection  of  flour,  &c.,  lim- 
ited to  the  extent  of  such  authority  the  power  of  the  city  in  such  matters 
conferred  by  the  act  of  1857 ;  and  the  consolidated  charter  of  the  city, 
adopted  in  1863,  was  only  a  compilation  and  amendment  of  its  charter 
There  is  no  conflict  in  these  charters,  and  no  repeal  of  the  powers  del- 
egated  to  the  Board  of  Trade.  City  of  Chicago  v.  Quimby,  274. 
Power  of  the  city  to  impose  pines. 

2.  Construction  of  the  ordinance  on  the  subject  of  flour  inspection.  The 
power  of  the  City  of  Chicago  to  impose  fines  is  limited  to  one  hundred 
dollars ;  so  the  ordinance  of  the  city  which  provides  a  penalty  of  five 
dollars  for  each  and  every  barrel  of  flour  sold  without  inspection,  is  con- 
strued to  impose  a  fine  of  five  dollars  for  each  barrel  sold  in  violation  of 
its  provisions,  until  the  sum  reaches  one  hundred  dollars  on  the  same 
sale.  If  the  sale  exceeds  twenty  barrels,  still  it  would  be  but  one  hundred 
dollars;  while  if  it  is  twenty  barrels  or  less  it  will  be  five  dollars  on  each 
barrel.  Beyond  the  sum  of  one  hundred  dollars  the  ordinance  is  inop- 
erative.    Ibid.  274. 

Jurisdiction  of  justices  of  the  peace. 

3.  Under  the  ordinance  concerning  the  inspection  of  flour  in  the  City  of 
Chicago,  a  justice  of  the  peace  has  jurisdiction,  as  the  penalty  to  be 
recovered  can  never  exceed  one  hundred  dollars.    Ibid.  274. 

CIRCUIT  JUDGES. 
Of  their  powEBiS. 

1 .  In  granting  injunctions,  after  a  refusal  by  another  judge.     See   IN- 

JUNCTIONS,  2. 

2.  Vacating  the  order  made  by  one  judge,  granting  an  injunction,  by  the 

judge  of  the  circuit  in  which  the  writ  is  to  operate.     Same  title,  3. 

3.  Power  of  the  judge  of  the  20th  judicial  circuit,  in  that  regard.     Same 

title,  4. 
CITIES. 
Road  labor  in  cities. 

Who  may  be  subject  thereto.    See  HIGHWAYS,  7,  8. 
COLOR. 
Roan  color. 

What  constitutes.     In  an  action  of  replevin  for  a  yoke  of  oxen,  it  was 
held   nnt  to  be  error  to  refuse  an   instruction  asked  by  the   defendant, 
which    assumed   that  if  the  cattle  were  of  a  roan   color,  they  could  not 
be  white   and   red  spotted.     It  was  proper  for  the  jury  to  say  whether  a 
roan  color  is  made  up  of  red  and  white      Vennum  v.  2'hompson,  143. 
CONFESSION  OF  JUDGMENT.    See  JUDGMENTS,  1,  2,  3,  4,  5,  6. 
CONFLICT  OF  LAWS. 
Titles  to  lands  in  another  State. 

1.  Jurisdiction  of  courts  in  one  State  over  titles  to  lands  in  another  State. 
Whether  a  conveyance  of  land,  which  has  been  duly  recorded  in  the 
State  where  the  land  is  situate,  is  a  nullity,  even  upon  the  ground  of 
fraud,  depends  upon  the  local  laws  of  such  State.  The  courts  of  another 
State  have  no  power  to  annual  such  a  conveyance.  Cooly,  impl.  &c.  v. 
Scarlett,  316. 

2.  But  if  the  court  of  equity  in  this  State  has  obtained  jurisdiction 
of  the  person  of  one  Who  has  obtained  a  deed  for  land  lying  in  another 
State,  by  fraud,  although  he  may  have  procured  the  deed  to  be  recorded, 
the  court  may  decree  that  he,  and  his  grantee,  who  may  not  be  in  a  con- 
dition to  be  protected  as  a  bona  fide  purchaser,  shall  release  all  their 
claims  acquired  under  the  deed  fraudulently  obtained.     Ibid.  316. 

3  And  if  they  should  refuse  so  to  do,  they  may  be  attached  for  con- 
tempt and  held  in  custody  until  they  execute  the  decree.     Ibid.  316. 

4.  And  if,  in  the  mean  time,  it  should  appear  that  they  are  seeking  to 
encumber  the  title  by  conveyances  to  third  persons,  that  also  might  be 
treated  as  a  contempt  and  punished  accordingly.     Ibid.  316. 
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CONFLICT  OF  LAWS.    Titles  to  lands  in  another  state.     Continued. 
5.     Or  if  they  should  go  beyond  the  jurisdiction,  the  court  can  appoint 
a  special  commissioner  to  make  the  release  in  their  stead.     Ibid.  316 
CONSIDERATION. 
What  is  sufficient. 

1.  The  payee  of  an  order,  payable  in  liquors,  presented  it  to  the 
drawee  and  obtained  the  liquors  upon  it,  but  becoming  dissatisfied  with 
the  quality  of  the  liquors  he  returned  them  to  the  drawee.  The  drawer 
then  told  the  payee  if  he  would  get  the  order  back  from  the  drawee  he 
would  pay  him  the  money  upon  it.  The  payee  obtained  the  order  from 
the  drawer,  and  the  drawer  then  refused  to  pay.  Held,  the  obtaining  of 
the  order  and  the  release  of  the  drawee  formed  a  sufficient  consideration 
to  support  the  promise  of  the  drawer,  and  render  him  liable  upon  it. 
Newlan  v.  Shafer,  379. 

2.  Forbearance.  The  forbearance  of  A.  to  collect  a  debt  of  B.  by 
giving  further  time,  is  a  sufficient  consideration  for  a  contract  by  C.  to 
guaranty  the  payment  of  a  debt  due  from  D.  to  B.  where  it  is  done  by 
the  mutual  agreement  of  all  parties.     Underwood  v.  Hossack,  209. 

3.  Extension  of  time  for  performance.  An  extension  of  time  for  the 
performance  of  an  agreement  or  for  the  payment  of  a  debt  forms  a  suffi- 
cient consideration  to  support  a  contract.     Ibid.  209. 

Failure  of  consideration. 

Constitutes  a  defense  on  foreclosure  of  mortgage.    See  MORTGAGE,  6. 
CONSTITUTIONAL  LAW. 
Appropriation  act  op  1865. 

1.  Act  for  pay  of  members  of  General  Assembly  sJiould  relate  to  that  sub- 
ject exclusively.    That  portion  of  the  act  of  ISOr^,  entitled  ''An  act  making 

certain  appropriations  not  otherwise  provided  for,'"  which  declares  that  the 
per  diem  and  mileage  of  the  members  of  the  then  present  General  Assem- 
bly should  be  paid  in  gold  coin,  is  not  in  violation  of  the  twenty-second 
section  of  the  third  article  of  the  Constitution,  which  provides  that  bills 
making  appropriations  for  tiie  pay  of  the  members  and  officers  of  the 
General  Assembly,  &c.,  shall  not  contain  any  provision  on  any  other  sub- 
ject, although  by  such  act  appropriations  are  distinctly  made  for  other 
and  different  purposes.  That  clause  merely  directs  in  what  kind  of  funds 
the  Treasurer  shall  pay  the  members  for  which  appropriations  had  already 
been  made  according  to  the  requirements  of  the  Ctmstitution.  The  Peo- 
ple, ex  rel.  McConnel  v.  Beveridge,  307. 

2.  Oranting  extra  compensation  after  services  rendered.  Nor  is  the 
clause  mentioned  in  violation  of  the  thirty-third  section  of  that  article 
of  the  Constitution,  which  declares  that  the  General  Assembly  shall  never 
grant  or  authorize  extra  compensation  to  any  public  officer,  agent,  &c., 
after  the  services  shall  have  been  rendered,  or  the  contract  entered  into. 
The  services  to  pay  which  the  act  of  1865  was  passed,  had  not  been  ren- 
dered  at  the  date  of  the  act,  nor  does  the  act  grant  any  extra  compen- 
sation.    Ibid.  307. 

3.  Increasing  former  appropriations — when  two-thirds  vote  required.  As 
the  act  does  not  increase  the  compensation  of  the  members,  a  vote  of 
two-thirds  was  not  necessary  to  its  passage,  under  the  thirty-seventh  sec- 
tion of  the  third  article  of  the  Constitution,  which  provides  that  appro- 
priations for  the  expenses  of  the  Government  made  by  the  General 
Assembly,  shall  not  be  increased  without  a  vote  of  two-thirds  of  each 
house.     The  People.,  ex  rel.  McConnel  v.  Beveridge,  307. 

Capitation  tax — road  labor. 

4.  An  assessment  of  road  labor  is  not  a  capitation  tax;  therefore  the 
Legislature  may  authorize  a  city  to  make  such  an  assessment  upon  all 
persons  aljove  the  age  of  twenty-one  years,  without  violating  Section  1  of 
Art.  9  of  the  Constitution,  which  exempts  persons  over  sixty  years  of 
age  from  the  payment  of  a  capitation  tax.    Fox  v.  City  of  Rockford,  45 L 
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CONTEMPT. 

Attachment  therepok. 

1.     Whether  notice  is  necessary  before  writ  can  issue.    See  NOTICE,  8,  9. 
What  constitutes — and  hy  whom  punishable. 

3.     Where  the  clerk  of  a  court  refuses  to  issue  a  writ  of  injunction  which 
is  awarded  by  a  judge  of  another  circuit.    See  INJUNCTIONS,  6. 
Refusal  to  obey  a  decree  of  court.    See  CONFLICT  OF  LAWS,  3,  4. 
Depositary  of  court  funds. 

3.    Failing  to  pay  over.     See  DEPOSITARY,  1 . 
CONTINUANCES. 
In  what  character  of  cases  allowed. 

1.  On  petition  by  an  administrator  for  an  order  to  sell  land.     See 

ADMINISTRATOR,  12. 
On  a  second  application. 

2.  Though  a  motion  at  a  previous  term,  to  continue  a  cause  on  a  suffi- 
cient affidavit,  be  denied,  and  the  cause  goes  over,  for  other  reasons, 
without  a  trial  at  that  term,  still,  at  a  subsequent  terra,  the  party  who 
sought  such  continuance  has  a  right  to  present  another  affidavit  for  a 
continuance,  and  if  it  shows  sufficient  facts,  and  diligence,  the  court  has 
no  discretion,  but  must  grant  the  application.    Morgan  v.  Raymond,  448. 

Diligence. 

8.  What  is  sufficient.  An  application  for  a  continuance  of  a  cause 
was  made  at  the  December  term,  1864,  and  to  show  diligence,  the  affida- 
vit states  that  towards  the  latter  part  of  the  October  previous,  the  party 
for  the  first  time  learned  he  could  prove  certain  material  facts  by  two 
witnesses  who  resided  in  Wisconsin.  That  immediately  upon  learning 
that  he  could  prove  such  facts  by  them,  he  sued  out  a  dedimus  for  their 
examination,  and  a  commissioner  was  appointed  in  Wisconsin  to  take 
the  deposition,  and  the  commission,  with  interrogatories  and  cross-inter- 
rogatories, were  duly  forwarded  to  the  commissioner;  that  after  waiting 
a  proper  time  for  the  return  of  the  commission,  and  not  being  returned, 
he  sent  a  messenger  to  ascertain  the  cause,  and  then  for  the  first  time 
learned  that  the  commissioner  had  gone  south  before  the  commission 
reached  him,  and  would  be  gone  six  weeks,  and  that  one  of  the  witnesses 
had  also  left;  that  there  was  only  a  weekly  mail  between  the  residence 
of  the  witnesses  and  commissioner  and  Chicago  where  the  suit  was  pend- 
ing. This  was  held  to  be  sufficient  diligence  to  entitle  the  party  to  a 
continuance.  Morgan  v.  Raymond,  448. 
CONTRACTS. 

When  money  becomes  due. 

1.  On  a  sale  of  property,  the  purchase  money  becomes  due  upon  the 
delivery  of  the  property  to  the  purchaser,  when  no  time  is  specified  for 
the  payment.  And  this  rule  applies  as  well  to  the  sale  of  real  estate  as  to 
that  of  personal  property.    Elder  v.  Hood,  533. 

2.  The  application  of  this  rule  is  not  at  all  qualified  by  the  fact  that 
thf  vendee  had  a  right,  under  the  contract  of  purchase,  to  apply  certain 
moneys  which  he  expected  to  receive  from  another  source  for  the  vendor, 
as  a  payment  upon  the  purchase  money.  The  vendor  would  still  have  the 
right  to  insist  upon  payment  of  the  purchase  money  when  it  became  due 
under  the  rule  above  laid  down,  although  the  vendee  had  not  yet  received 
the  money  from  the  source  indicated.     Ibid.  533. 

Consideration. 

3.  What  is  sufficient.    See  CONSIDERATION,  1,  2,  8. 
Implied  contracts. 

4.  Corporations  may  be  bound  thereby.     See  CORPORATIONS,  1. 
Limiting  liability  of  carriers  by  contract. 

5.  To  what  extent  allowed.     See  CARRIERS,  5,  6. 
Contract  of  subscription. 

6.  Its  character  and  eff'ect.    See  SUBSCRIPTION,  1,  2/ 
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CONTRACTS.    Continued. 

As   TO  THE   FORM   OF  A  CONTRACT. 

7.  Contracts  of  insurance — may  he  binding  ^  although  not  in  the  form  pre- 

scribed in  the  charter.    See  INSURANCE,  4,  5. 
Construction  of  contracts. 

8.  Contract  of  retainer  of  an  attorney  at  law  is  construed  in  Morgan 
et  al.  V.  Roberts,  65. 

CONTRIBUTION. 

As   BETWEEN  TENANTS  IN  COMMON. 

When  taxes  are  paid  by  one.    See  TAXES  AND  TAX  TITLES,  4. 
CONVEYANCES. 
Requisites  of  a  conveyance. 

1.  Generally.  Many  of  tlie  forms  at  one  time  considered  indispensable 
in  the  conveyance  of  lands  are  now,  in  a  great  measure,  disused,  and  any 
writing  under  seal,  plainly  evincing  an  intention  to  convey  the  fee  in 
land,  will  be  adjudged  to  have  that  effect.    Fash  v.  Blake,  363. 

2.  So  where  an  instrument  set  forth  that  the  grantor  doth  "  hereby 
assign,  transfer,  and  set  over  unto,"  the  grantee  "all  my  right,  title,  claim 
and  demand  to  a  tract  of  land,"  describing  it,  it  was  held  to  be  an  opera- 
tive conveyance,  carrying  the  fee  in  the  land.     Ibid.  363. 

3.  No  particular  lorm  of  words  is  required  in  a  deed  to  pass  the  title, 
but  it  must  appear  from  the  language  employed  that  such  was  the  inten- 
tion, and  this  cannot  be  gathered  from  conjecture.  The  deed  must  con- 
tain apt  and  proper  words  of  grant,  release,  or  conveyance,  or  the  title 
will  not  pass.    Johnson  v.  Bantock,  111. 

4.  Of  a  she?'iff's  deed.  An  instrument  executed  by  a  sheriff  to  a  pur- 
chaser of  land  at  an  execution  sale,  stating  that  he  had  sold  to  him  cer- 
tain  land,  describing  it,  and  that  he  was  entitled  to  a  deed  thereof,  with 
a  habendum  clause,  to  have  and  to  hold  said  described  premises  to  him 
and  his  heirs  and  assigns  forever,  but  not  containing  any  words  of  grant, 
release,  or  transfer,  was  held  inoperative  as  a  deed  to  pass  the  title.  Ibid. 
111. 

What  shall  pass  thereby. 

5.  Partnership  interest  in  land.  Where  two  partners  hold  unequal 
interests  in  a  tract  of  land,  but  under  a  conveyance  to  them  jointly,  not 
designating  their  respective  interests,  a  conveyance  by  the  executor  of 
the  partner  holding  the  greater  interest,  under  a  power  given  by  will,  of 
"all  the  right,  title  and  interest  which  the  testator  had  at  the  time  of  his 
decease,"  will  pass  to  the  grantee  the  legal  title  to  one-half  the  land  and 
the  equitable  title  to  the  additional  interest  held  by  the  testator.  Putnam 
Ex'r  V.  Bobbins  et  al,  394. 

Proof  of  their  execution. 

6.  In  what  allowable.     See  EVIDENCE,  32. 
CORPORATIONS. 

May  be  bound  upon  implied  contra.cts. 

1.  Corporations  may  be  bound  on  implied  contracts,  to  be  deduced  by 
inference  from  their  corporate  acts,  without  either  note,  deed,  or  writing. 
Maher  v.  City  of  Chicago,  266. 

Assuming  powers  not  possessed. 

2.  Effect  thereof  upon  their  obligations.  Where  a  corporation  dealing 
with  individuals  assumes  powers  upon  which  the  validity  of  its  acts 
depends,  and  subsequently  it  turns  out  that  it  does  not  possess  the  specific 
powers  relied  on,  it  is  not  thereby  excused  from  performance  of  its  obli- 
gations, if  they  can  be  performed  through  the  agency  of  other  powers  it 
does  possess.     Maher  v.  City  of  Chicago,  266. 

How  FAR  BOUND  BY  ACTS  OF  AGENTS. 

3.  Corporations  may  be  bound  by  the  acts  and  admissions  of  their 
oflScers  and  agents  acting  in  the  ordinary  affairs  of  the  corporation,  so 
far  as  relates  to  the  business  usually  transacted  by  such  officers  and 
agents. 
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CORPORATIONS.    How  far  bound  by  the  acts  of  agents.     Continued. 
The  notion  that  a  corporation  can  only  act  under  their  corporate  seal, 
or  by  their  President  and  Secretary,  has  become  obsolete.    New  Eng. 
Fire  and  Marine  Ins.  Go.  v.  Schettler,  167. 
Membership — how  created. 

4.  Not  hy  mere  subscription  to  stock.     See  SUBSCRIPTION,  2. 
Books  of  a  corporation — as  evidence.    See  EVIDENCE,  22. 
Municipal  corporations. 

5.  Subscription  to  railroads — pre-requisites  to  a  valid  subscription — effect 

upon  bonds  issued  without  proper  authority.    See   SUBSCRIP- 
TION, 4,  5,  6,  7. 
COSTS. 
Costs  in  Chancery. 

1.  How  far  discretionary .  Where  a  suit  in  chancery  is  disposed  of  by 
the  court  upon  a  final  hearing,  the  costs  are  awarded  within  the  discre- 
tion of  the  .court.     Blue  v,  Blueet  al,  11. 

In  proceedings  against  commissioners  of  highways. 

2.  SJwuld  be  awarded  against  the  town.  In  awarding  a  peremptory  writ 
of  mandamus  against  Commissioners  of  Highways,  compelling  them  to 
lay  out  a  certain  road  which  had  been  ordered  to  be  laid  out  on  an  appeal 
to  three  supervisors,  it  is  error  to  render  a  judgment  for  the  costs  against 
the  Commissioners  in  their  individual  capacities.  The  costs,  in  such 
case,  should  be  awarded  against  the  town  which  the  Commissioners  rep- 
resent. Commissioners  of  Highways  of  Town  of  Lyons  v.  The  People  ex  rel. 
Killham  et  al,  347. 

COUNTIES. 
Subscription  to  railroads. 

Of  the  pre-requisites  to  a  valid  subscription — and  of  the  effect  upon  bonds 
issued  without  proper  authority.    See  SUBSCRIPTION,  4,  5,  6,  7. 
COUNTY  COURTS. 
Calling  elections— /or  subscription  to  railroads — county  courts  have  no 
authority  in  counties  under  township  organization.      See  SUB- 
SCRIPTION, 4. 
COVENANTS  FOR  TITLE. 
Failure  of  title — defense  in  equity. 

On  foreclosure  of  mortgage  giden  to  secure  purchase  money.    See  MORT- 
GAGE, 6. 
CREDITORS. 
Partnership  property. 

Of  the  relative  rights  of  creditors  of  the  firm  and  creditors  of  individual 
members  of  the  firm.    See  PARTNERSHIP,  2,  3,  4,  5,  6,  7,  8. 
CRIMINAL  LAW. 
Foreman  of  a  grand  jury. 

1.  Of  his  appointment — whether  it  must  appear  from  the  record.  It  is 
not  necessary  that  the  record  in  a  criminal  cause  should  show  the  appoint- 
ment of  a.  foreman  to  the  grand  jury  who  found  the  indictment.  The 
essential  point  is,  that  the  record  should  show  that  a  grand  jury,  duly 
qualified,  returned  the  indictment  into  open  court.  Yates  v.  The  People, 
527. 

2.  In  this  case,  which  was  upon  a  change  of  venue,  the  record  showed 
that  upon  a  certain  day  the  grand  jurors  chosen,  selected,  empanelled 
and  sworn,  in  and  for  the  county  in  which  the  indictment  was  found, 
returned  into  open  court  an  indictment,  which  was  then  set  out  in  hmc 
verba,  and  this  record  was  accompanied  by  the  original  indictment,  upon 
which  was  indorsed  "  a  true  bill,"  the  indorsement  being  signed  by  one 
of  the  grand  jurors  as  "  foreman."    This  was  sufiicient.     Ibid.  527. 

Indictment  for  selling  liquor  without  license. 

3.  Its  requisites.  It  is  not  necessary,  in  an  indictment  for  selling 
liquor  without  a  license,  to  give  the  name  of  the  party  to  whom  the  liquor 
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CRIMINAL   LAW.    Indictment  for  selling  liquor  without  license. 

Continued. 
was  sold,  nor  to   aver  that  the  name  of  the  purchaser  was  to  the  jury 
unknown.    Rice  v.  The  People,  435. 

Larceny. 

4  What  constitutes.  In  support  of  a  prosecution  under  Ch.  35,  Rev. 
Stat,  entitled  "Drovers,"  it  was  proven  that  a  drover  was  driving  cattle 
through  a  part  of  this  State,  when  some  cattle  of  a  citizen  got  into  the 
drove;  that  the  drover  knew  they  were  in  his  drove,  and  he  himself  aided 
in  branding  them  with  the  initial  letter  of  his  name,  and  castrated  a  bull 
which  was  among  the  number;  that  he  drove  them  twenty-five  miles  from 
their  usual  range" througli  a  thickly  settled  country,  on  every  mile  of  the 
route  there  being  a  habitation ;  and  this  was  held  sufficient  to  support  an 
action  for  the  penalty  under  the  statute.  And  the  court  said  such  evi- 
dence would  tend  to  establish  a  case  of  larceny  by  the  drover.  Arnold  v. 
Ludlam,  190. 

Bail. 

5.  May  he  allowed  after  indictment  for  murder.  The  mere  fact  that  a 
grand  jury  has  found  an  indictment  for  murder  does  not  preclude  an 
inquiry  into  the  facts  of  the  case,  to  ascertain  whether  the  offense  may 
not  be  of  such  grade  as  to  entitle  the  prisoner  to  bail.  Lynch  v.  The 
People,  494. 

6.  But  relief  should  he  granted  only  in  a  clear  case.  While  an  inquiry 
into  the  facts  should  always  be  made  upon  a  proper  application  of  the 
prisoner  for  the  purpose  indicated,  yet,  in  view  of  an  indictment  having 
been  found  for  the  higher  offense,  courts  and  judges  should  proceed  with 
great  caution  in  their  examination  of  the  facts,  that  the -prisoner  may  not 
be  improperly  admitted  to  bail,  and  only  in  case  he  is  clearly  entitled  to 
such  relief.     Ibid.  494. 

7.  Of  the  mode  of  application.  The  application  for  bail  under  such 
circumstances  may  be  made  upon  motion,  in  term  time,  or  by  haheas 
corpus  in  term  time  or  vacation.     Ibid.  494. 

Practice  in  criminal  cases. 

8.  Of  sending  a  weapon  to  a  jury  on  their  retirement,  with  which  to  make 
experiments.  A  party  on  trial  upon  a  charge  of  murder  was  defended  on 
the  theory  that  the  deceased  had  come  to  his  death  by  his  own  hand,  by 
shooting  with  a  pistol  which  was  found  near  his  person.  On  the  trial  a 
pistol  was  shown  to  the  jury  and  identified  as  one  which  had  been  sold 
to  the  prisoner,  but  it  was  not  proved  to  be  the  one  that  was  found  near 
the  deceased,  and  by  the  agency  of  which  he  undoubtedly  came  to  his 
death.  After  the  retirement  of  the  jury,  the  pistol  which  liad  been  shown 
to  them  on  the  trial  was  sent  to  them,  without  the  knowledge  of  the  pris- 
oner, his  counsel,  or  the  court,  and  they  experimented  with  it  for  the  pur- 
pose of  judging  whether,  under  the  circumstances  proven,  the  deceased 
could  have  shot  himself  with  that  weapon.  The  trial  resulted  in  a  verdict 
of  guilty;  and  it  was  Jield,  that  because  the  pistol,  which  had  not  been 
properly  identified  as  the  one  by  means  of  which  the  deceased  was  killed, 
was  allowed  to  go  to  the  jury  without  the  prisoner's  consent,  a  new  trial 
should  have  been  granted.     Yates  v.  The  People,  527. 

9.  Of  remarks  of  the  court  calculated  to  hasten  the  action  of  the  jury.  As 
a  jury  who  were  trying  a  party  on  the  charge  of  murder  were  about  to 
retire  to  consider  of  their  verdict,  it  being  in  the  night  time,  the  court 
remarked  to  them,  orally:  "  It  is  now  about  9  o'clock,  and  the  court  will 
continue  in  session  a  half  hour,  to  see  if  there  should  be  then  a  possibil- 
ity of  agreement.  If  there  should  be  no  possibility  of  agreement  the 
court  will  adjourn  until  morning."  It  was  considered  that  these  remarks 
could  not  have  injuriously  hastened  the  action  of  the  jury,  as  they  did 
not,  in  fact,  agree  until  some  hours  afterwards.  Mclntyre  v.  The  People, 
513. 

10.  Nor  was  it  considered  that  with  men  qualified  to  act  as  jurors,  and 
having  in  charge  the  life  of  a  fellow  being,  si*f  h  considerations  would 
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CRIMINAL  LAW.    Practice  in  criminal  cases.    Continued. 

induce  hasty  action  on  the  part  of  the  jury  injurious  to  the  prisoner,  and 
therefore'an  expression  of  the  character  indicated  would  not  be  erroneous. 
Mclntyre  v.  The  People,  513. 
Drunkenness. 

11.  Its  influence  upon  a  criminal  act.  Drunkenness  is  certainly  no 
excuse  for  crime,  but  it  cannot,  in  law,  be  held  to  aggravate  crime.  It 
cannot  aggravate  an  oflense  which,  in  law,  is  only  manslaughter,  if  com- 
mitted by  a  sober  man,  into  murder,  if  done  by  a  drunken  man.  Nor 
will  it  increase  a  minor  offense  to  one  of  a  higher  grade.  Mclntyre  v. 
The  People,  513. 

13.    A  drunken  man  may,  no  doubt,  commit  manslaughter;  but  toccm- 
stitute  the  crime  of  that  grade,  when  committed  by  a  drunken  man,  there 
-  must  be  the  same  degree  of  provocation  requisite  to  constitute  that  grade 
of  offense  if  committed  by  a  sober  man.     Ibid.  518. 

13.  So  it  is  not  essential,  in  order  to  reduce  the  offense  from  murder 
to  manslaughter,  when  committed  by  a  drunken  man,  that  he  should  be 
intoxicated,  at  the  time  Of  the  killing,  to  such  a  degree  as  to  be  uncon- 
scious  of  his  acts  or  incapable  of  forming  a  deliberate  purpose  of  taking 
life.    Ibid.  513. 

Jury  must  be  in  charge  op  sworn  officer. 

14.  The  statute  is  peremptory,  that  upon  the  trial  of  a  party  charged 
with  crime,  when  the  jury  retire  to  consider  of  their  verdict,  they  must 
be  placed  in  charge  of  a  sworn  officer.  If  this  requirement  should  be 
omitted  without  the  consent  of  the  accused,  it  will  be  ground  for  reversal 
of  judgment  of  conviction.     Ibid.  513. 

15.  Of  the  exception  in  cases  of  misdemea?iors.  There  is  no  exception  to 
this  rule,  except  in  cases  of  misdemeanors,  where  the  parties,  by  agree- 
ment, may  dispense  with  the  requirement;  but  even  in  such  cases  the 
agreement  must  not  only  be  made,  but  the  court  is  required  to  enter  it 
upon  its  minutes.     Ibid.  513. 

16.  What  the  record  should  show  in  that  regard.  However,  it  is  not 
necessary,  even  in  capital  cases,  that  the  record  should  show  that  the 
officer  placed  in  charge  of  the  jury  was  sworn  as  the  statute  requires;  it 
is  the  duty  of  the  court  to  send  a  sworn  officer  with  the  jury,  and  if  this 
duty  should  be  neglected,  that  fact,  to  become  availing  to  the  party  con- 
victed, must  appear  from  a  bill  of  exceptions.     Ibid.  513. 

Of  the  intent. 

Its  nature.    See  INSTRUCTIONS,  8,  9. 
Verdict — at  what  time  it  may  be  received.     See  VERDICT,  4 
Evidence  in  criminal  cases. 

Venue  must  be  proven.    See  EVIDENCE,  33. 
CROSS  BILLS.    See  CHANCERY,  6,  7. 
CURTESY. 
Estate  by  the  curtesy. 

How  affected  hy  theactofl861,'-''  to  protect  married  women  in  their  separate 
property."     See  MARRIED  WOMEN,  1. 
DEBTOR  AND  CREDITOR. 
When  the  relation  exists. 

In  case  of  an  assignment  for  the  benefit  of  creditors  by  a  depositary  of 
court  funds.    See  DEPOSITARY,  2,  3. 
DECLARATIONS. 
By  a  vendor  as  to  title. 

When  admissible  and  when  not.    See  VENDOR  AND  PURCHASER,  1. 
DECREE. 
Must  conform  to  the  allegations. 

1.  In  a  bill  to  foreclose  a  mortgage  the  complainant  claimed  interest 
only  from  January,  1860,  to  July,  1861,  while  by  the  decree  he  recovered 
for  seventeen  days  in  December,  1859,  amounting  to  sixty  dollars,  which 
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he  did  not  claim  in  his  bill.    The  decree  was  held  to  be  erroneous.    The 
complainant  could  not  recover  beyond  the  allegations  in  his  bill.    Fergus 
et  al.  V.  Tinkham^  407. 
Who  are  affected  by  a  decree. 

2.  Parties  only.  A  decree  cannot  be  rendered  in  favor  of  one  who  is 
not  a  party  to  the  suit,  nor  can  his  rights  be  in  any  manner  affected  thereby. 
Blue  V.  Blue  et  al,  10. 

3.  Third  persons  not  affected.    See  WILLS,  9. 
Of  notice  afforded  thereby. 

To  subsequent  purchasers.    See  NOTICE,  1,  2. 
Recitals  in  decree. 

How  far  conclusive  as  to  recitals  of  evidence.    See  CHANCERY,  10. 
Power  to  correct  decree. 

And  when — in  respect  to  its  recitals  of  proof.     Same  title,  11. 
Preserving  evidence  in  the  decree.    Same  title,  9. 
DEDICATION. 
By  what  means  it  may  be  effected. 

1.  A  dedication  is  not  vitiated  because  it  may  have  been  effected  by 
the  payment  of  money.    Hees  v.  City  of  Chicago,  322. 

There  must  be  an  intent  to  dedicate. 

2.  But  time  not  essential.  To  effect  a  dedication  tnere  must  be  an 
intent  so  to  do,  and  no  particular  time  is  necessary  for  evidence  of  dedi- 
cation ;  it  may  take  place  immediately.     Ibid.  322. 

Proof  of  dedication. 

3.  A  dedication  is  to  be  proved,  not  alone  by  deed,  but  by  matter  in 
pais,  consisting  of  the  acts  and  accompanying  declarations  of  the  owners. 
Ibid.  322. 

Proof  of  acceptance. 

4.  Where  ground  is  dedicated  to  public  use  and  accepted,  acceptance 
may  be  shown  by  user,  by  the  public,  or  by  acts  of  oflScers.  Hees  v.  City 
of  Chicago,  322. 

Grantee  of  one  making  dedication. 

5.  Estoppel.  A  party  will  be  estopped  from  denying  a  dedication  which 
has  received  his  grantor's  acquiescence.     Ibid.  322. 

DELIVERY. 

Delivery  of  goods  to  an  express  company  and  other  carriers.    See 
CARRIERS,  1,  2,  8,  9,  10,  11. 
DEPOSITARY. 

Of  court  funds. 

1.  ffis  relation  to  the  court,  and  his  liability.  When  a  court  makes  a 
particular  person  a  depositary  of  its  funds,  and  such  person,  with  knowl- 
edge of  such  order,  accepts  the  deposit,  he  becomes  pro  hac  vice  an  officer 
of  the  court;  and  if,  upon  the  order  of  the  court,  he  fails  to  refund  the 
money  without  showing  some  valid  reason,  he  is  guilty  of  a  contempt. 

The  same  rule  is  applicable  to  a  corporation  having  court  funds.     In 
re  Western  Mar.  and  Fire  Ins.  Co.,  289. 
Of  an  assignment  by  the  depositary. 

2.  Condition  of  the  funds  in  the  hands  of  the  assignee.  In  such  case,  if 
the  depositary  becomes  insolvent,  with  court  moneys  in  his  hands,  and 
makes  an  assignment  for  the  benefit  of  his  common  creditors,  his  assignee 
is  not  a  quasi  officer  of  the  court,  and  cannot  be  punished  for  disobedience 
of  such  order,  provided  such  deposit  was  a  general  one,  merely  creating 
the  relation  of  debtor  and  creditor.     Ibid.  289.       '  ' 

3.  The  relation  of  such  assignee  to  the  court  is  not  different  from  that 
which  he  occupies  to  the  other  creditors.     Ibid.  289. 

4.  When  such  deposit  is  made  a  specific  bailment,  for  safe  keeping, 
the  same  money  to  be  returned,  and  there  is  no  change  of  ownership,  the 
court  may  follow  its  specific  property  even  in  the  hands  of  an  assignee. 
Ibid.  289. 
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DEPOSITS. 

Who  must  bear  their  loss. 

1.  Where  the  money  of  one  is  deposited  to  the  credit  of  another.  If  a 
party  deposits  bis  own  money  in  bank  to  the  credit  of  another,  the  latter 
consenting  that  the  deposit  should  be  made  in  his  name  simply  as  an 
accommodation  to  the  former,  and  havios:  no  control  over  it  other  than 
to  draw  it  out  when  the  depositor  should  direct,  the  party  in  whose  name 
the  deposit  was  made  cannot  be  made  liable  for  its  safe  keeping.  So  in 
case  of  a  failure  of  the  bank  after  the  deposit  was  made,  the  depositor 
who  owned  the  money  must  bear  the  loss.  Dustin  &  Musick  v.  Hodgen, 
352. 

DEPOSITIONS. 
In  suits  at  law. 

1.  When  affidavit  not  necessary.  The  deposition  of  a  resident  witness 
may  be  taken  and  read  in  a  suit  at  law,  even  when  there  has  been  no 
affidavit  filed  as  required  by  the  statute,  when  it  is  taken  by  the  consent 
of  the  party  against  whom  the  deposition  is  sought  to  be  read.  Pickard 
&  Munger  v.  Bates  &  Towslee,  40. 
DESCRIPTION  OF  PREMISES. 

In  a  will — CONSTRUCTION  OF  A  WILL.     See  WILLS,  3 
DILIGENCE. 

To  ENTITLE  A  PARTY  TO  A  CONTINUANCE.     See  CONTINUANCE,  3. 
DISCRETION. 
Whether  certain  matters  are  discretionary. 

1.  Awarding  costs  in  chancery.     See  COSTS,  1. 

2.  Change  of  venue  in  civil  crises.     See  VENUE,  1. 

3.  Change  of  venue  in  civil  and  criminal  cases  in  the  Superior  Court  of 

Chicago.     See  VENUE,  2. 

4.  Amendment  of  alternative  mandamus.    See  AMENDMENTS,  1. 
DOWER. 

Whether  barred  by  limitation.    See  LIMITATIONS,  3,  4,  5. 
DROVERS. 

Driving  away  the  stock  of  other  persons. 

1.  Evidence  to  support  prosecution  under  Ch.  35  Rev.  Stat,  entitled 
"  Drovers.''     Proof  that  a  drover  was  driving  cattle  through  a  part  of 

.  this  State,  when  some  cattle  of  a  citizen  got  into  the  drove;  that  the 
drover  knew  they  were  in  his  drove,  and  he,  himself,  aided  in  branding 
them  with  the  initial  letter  of  his  name,  and  castrated  a  bull  which  was 
among  the  number;  that  he  drove  them  twenty-five  miles  from  their 
usual  range  through  a  thickly  settled  country,  on  every  mile  of  tlie  route 
there  being  a  habitation,  is  sufiicient  to  support  an  action  for  the  penalty 
under  the  statute.     Arnold  v.  Ludlam^  190. 

DRUNKENNESS. 

Its  influence  upon  a  criminal  act.    See  CRIMINAL  LAW,  11,  12,  13. 

EJECTMENT. 
Of  the  declaration 

1.  Its  requisites^as  to  the  day  alleged  when  the  plaintiff  was  in  posses- 
sion.   A  declaration  in  ejectment  which  alleges  that  the  plaintiff  was  in 

possession,  and  was  dispossessed,  on  the  day  of  September,  1862, 

without  specifying  the  day  of  the  month,  is  sufficient  after  judgment, 
although  the  omission  of  the  averment  that  plaintifi"  was  in  possession 
on  a  specified  day  would,  undoubtedly,  be  ground  of  special  demurrer. 
Parr  v.  Van  Horn,  226. 

2.  Averment  as  to  right  of  possession.  An  allegation  that  the  plaintiff 
was  seized  in  fee  simple,  is  a  sufiicient  allegation  of  his  right  to  posses- 
sion.    Ibid.  226. 

3.  Description  of  premises.  When  the  premises  can  be  found  and 
located  by  the  description  given  in  the  declaration,  that  is  suflScient. 
Ibid.  226. 
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4.  So,  it  is  enouirh  to  describe  tlie  land  by  the  part  of  tlie  quarter  sec- 
tion, tlie  section,  township,  range  and  meridian.     Ibid.  226. 

Op  the  questions  involved  in  the  action. 

5.  As  to  the  manner  of  entry.  Altliough  a  defendant  in  ejectment 
may  have  acquired  the  possession  of  tlie  premises  by  a  forcible  entry 
therein,  that  can  not  be  brought  in  question  in  this  action.  Redfern  v. 
Redfem,  507. 

When  defendant  may  show  outstanding  title. 

6.  When  suit  is  brought  by  purchas&r  under  execution.  The  general 
rule  is,  that  when  a  defendant  in  execution,  whose  land  has  been  sold 
thereunder,  is  sued  in  ejectment  by  the  purchaser  under  the  execution  to 
recover  the  possession,  he  can  not  dispute  the  plaintiff's  title,  and  such 
purchaser  takes  exactly  such  estate  as  the  debtor  had.  Hayes  et  al.  v. 
Bernard,  297. 

7.  If  the  defendant,  after  the  sale,  abandons  the  land,  but  subsequently 
returns  to  it,  and  is  then  sued  in  ejectment,  he  may  show  an  outstanding 
title,  provided,  he  shows  that  he  has  taken  possession  and  holds  under  it. 
Ibid.  297. 

ELECTION. 
For  subscription  to  railroads  by  counties. 

By  iDhom  the  election  must  be  called.    See  SUBSCRIPTION,  4,  5. 
EMINENT  DOMAIN. 
Divestiture  of  title. 

1.  Taking  private  property  for  public  use.  Where,  in  the  exercise  of 
the  right  of  eminent  domain,  private  property  is  taken  for  public  use, 
condemnation  of  the  lands  effected,  the  damages  assessed  and  accepted 
by  the  owners,  who  declare  their  assent  to  the  proceedings,  the  title 
thereby  becomes  divested.  Bees  v.  City  of  Chicago^  322. 
EQUITABLE  ESTATE. 

Subject  to  homestead  right.     See  HOMESTEAD,  1. 
ERROR. 
When  it  will  lie. 

1.  Only  from  final  judgment.    See  APPEALS  AND  WRITS  OF 

ERROR,  1. 
What  constitutes  error. 

2.  Of  a  misp)rison  of  a  clerk — when  it  will  not  vitiate  a  judgment  Where 
in  entering  an  order  of  court,  the  clerk  uses  the  plural  instead  of  the 
singular  number  in  parts  of  it,  but  the  order  shows  which  word  the  court 
designed  to  employ,  such  order  will  not  be  reversed  for  the  misprison  of 
of  the  clerk.    Laflin  et  al.  v.  White,  340. 

Error  or  appeal. 

3.  When  the  objection  must  be  first  taken  in  the  court  below — irregulari- 

ties in  entering  judgment  by  confession.    See  PRACTICE,  4  to  9, 

JUDGMENTS,  3,  4. 
Error  will  not  always  reverse.   See  PRACTICE  IN  THE  SUPREME 

COURT,  5,  6. 
ESTOPPEL. 
Oenerally. 

1.  An  estoppel  is  defined  to  be  an  impediment  or  bar  to  the  assertion 
of  a  right  of  action,  arising  by  a  man's  own  act,  or  where  he  is  forbidden 
by  law  to  sj^eak  against  his"  own  act.    Mills  v.  Graves.  455. 

2.  It  extends  to  and  binds  privies  in  blood,  privies  in  estate  and 
privies  in  law.     Ibid.  455. 

3.  Every  estoppel,  to  be  binding,  ought  to  be  reciprocal,  and  should 
bind  both  parties.     Ibid.  455. 

4.  And  because  it  concludes  a  man  from  alleging  the  truth,  it  must  be 
certain,  to  every  intent,  and  must  not  be  taken  by  argument  or  inference. 
Every  estoppel  ought  to  be  a  precise  affirmation  of  that  which  creates  the 
estoppel,  and  not  by  way  of  recital.     Ibid.  455. 
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5.  So,  mere  loose  expressions,  inadvertently  made,  in  ignorance  of  the 
party's  rights,  or  declarations  ambiguous  in  their  character,  can  not  create 
a  bar  to  the  assertion  of  the  truth.     Ibid.  455. 

6.  And  declarations  which  were  not  acted  upon,  can  never  operate  as 
an  estoppel.    Ibid.  455. 

7.  And,  generally,  when  the  avenues  of  information  are  equally  open 
to  both  parties,  there  will  be  no  bar.    Ibid.  455. 

8.  So  where  the  owner  of  land  has  his  title  upon  record,  or  is  in  the 
actual  occupancy  of  the  land,  he  thereby  gives  all  the  information  of 
his  claim  that  is  required,  unless  specially  interrogated  respecting  it. 
Ibid.  455. 

9.  In  this  case  ejectment  was  brought  to  recover  a  strip  of  land  lying 
between  and  adjoining  two  parcels  to  which  defendant  had  title.  Both 
parties  claimed  title  from  a  common  source.  The  plaintiff's  title  was  of 
record.  The  deeds  constituting  defendant's  chain  of  title  described  the 
land  conveyed  by  metes  and  bounds,  excluding  the  intervening  strip  in 
controversy.  The  defendant  resisted  the  recovery  solely  upon  the  ground 
that  the  original  owner,  the  common  source  of  title,  had  declared  he  had 
no  remaining  interest  in  the  land,  and  that  the  defendant  was  the  owner 
thereof,  insisting  that  thereby  he  and  his  grantees  were  estopped  from 
afterwards  asserting  title.  But  there  was  held  to  be  no  estoppel.  Mills 
V.  Graves,  455. 

10.  Estoppels  in  pais,  having  reference  to  real  estate,  can  not  be  mado 
available  in  a  court  of  law ;  they  have  been  uniformly  enforced  in  courts 
of  equity,  and  usually  by  injunction.     Ibid.  455. 

11.  If  the  owner  of  a  tract  of  land  upon  which  a  mortgage  existed 
prior  to  his  purchase,  induces  a  third  person  to  purchase  the  mortgage 
by  admitting  to  him  that  it  was  all  right  and  valid,  and  a  lien  on  the 
premises,  anH  stating  that  he  would  pay  off  the  same,  such  owner  will 
be  estopped  from  afterwards  urging  any  failure  of  the  consideration  of 
the  mortgage,  to  the  injury  of  that  purchaser.     Smith  v.  Newton,  230. 

12.  And  in  such  case,  it  is  immaterial  whether  the  owner  of  the  land 
knew  there  was  no  consideration  for  the  mortgage.  He  ought  to  have 
known  there  was  a  consideration  to  have  justified  him  in  giving  the  pur- 
chaser  the  assurances  he  did  in  respect  to  its  validity.     Ibid.  230. 

13.  Whenever  an  act  is  done,  on  a  statement  made  by  a  party,  which 
can  not  be  contradicted  without  fraud  on  his  part  and  injury  to  those 
whose  conduct  has  been  thereby  influenced,  the  character  of  an  estoppel 
attaches  to  that  which  otherwise  would  be  mere  matter  of  evidence ;  and 
it  is  bmding  upon  a  jury  even  in  opposition  to  proof  of  a  contrary 
nature.     Ibid.  230. 

14.  In  order  to  create  an  estoppel  in  pais,  or  equitable  estoppel,  as 
now  understood,  there  must  be  an  admission  intended  to  influence  the 
conduct  of  the  man  with  whom  the  party  is  dealing,  and  actually  lead- 
ing him  into  a  line  of  conduct  which  must  be  prejudicial  to  his  inter- 
ests,  unless  the  party  estopped  be  cut  ofi"  from  the  power  of  retraction. 
Ibid.  230. 

15.  To  constitute  an  equitable  estoppel  there  must  be  an  admission  by 
the  party  estopped,  inconsistent  with  the  evidence  he  proposes  to  give,  or 
the  title  or  claim  he  proposes-  to  set  up ;  there  must  be  action  by  the  other 
party  upon  such  admission,  and  an  injury  to  him  by  allowing  the  admis- 
sion to  be  disproved.    Ibid.  230. 

16.  Where  lands  of  an  estate  have  been  sold  by  an  administrator  under 
an  order  of  court  which  was  void  by  reason  of  the  petition  not  having 
been  filed  until  a  term  subsequent  to  that  appointed  in  the  notice,  the 
mere  fact  that  the  guardian  of  minor  heirs  of  the  intestate  received  a 
portion  of  the  proceeds  of  the  sale  and  applied  it  for  the  use  of  his  wards, 
will  not  work  an  equitable  estoppel  to  their  asserting,  title  to  the  land, 
when  from  their  infancy  and  other  circumstances  surrounding  them  it 
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was  apparent  they  could  have  had  no  knowledge  of  the  action  either  of 
their  guardian  or  of  the  administrator.    Schnell  et  al.  v.  City  of  Chicago,  382. 

17.  If  the  holder  of  a  moiety  of  the  legal  title  to  land,  not  knowing 
that  he  also  holds  an  equitable  title  to  an  additional  portion,  conveys  the 
undivided  one-half,  and  the  holder  of  the  other  moiety  of  the  legal  title, 
at  the  same  time  conveys  to  the  same  grantee,  the  two  grantors  selling  in 
concert,  the  owner  of  the  equitable  title  can  not  afterwards  assert  it 
against  his  grantee.     Putnam  Eji'or  v.  Dobbins  et  aL,  394. 

18.  A  party  will  be  estopped  from  denying  a  dedication  of  ground  to 
public  use  which  has  received  his  grantor's  acquiescence.  Hees  v.  City 
of  Chicago,  322, 

19.  A  municipal  corporation,  which  by  its  own  acts  disregards  its 
ordinances,  is  estopped  from  afterwards  repudiating  such  acts.  Maher 
V.  City  of  Chicago,  266. 

20.  Where  a  party  obtains  a  conveyance  of  land  in  his  own  name, 
paying  his  own  money  for  it,  but  professing  to  act  as  the  agent  of  another, 
he  will  be  estopped  from  denying  his  agency.  He  will  hold  the  title  for 
the  benefit  of  his  principal,  and  as  a  security  for  the  money  advanced. 
Heigard  v.  McNeil,  400. 

As  APPLIED  TO   INFANTS. 

21.  Estoppel  by  reason  of  fraud.  U  an  infant  falsely  alleges  himself 
to  be  of  age,  for  tlie  purpose  of  inducing  another  person  to  purchase  and 
take  a  deed  of  his  lands,  he  would  be  liable  to  respond  in  damages  for 
any  injury  which  might  result  to  the  purchaser  in  consequence  of  the 
deceit;  but  whether  he  would  be  estopped,  in  a  Court  of  Chancery,  from 
disaffirming  such  a  conveyance  on  his  arriving  at  majority,  is  by  no 
means  clear.  There  seems,  however,  to  be  only  a  technical  reason  why 
the  doctrine  of  equitable  estoppel  should  not  in  such  cases  be  applied, 
and  in  a  case  of  that  character,  this  court  would  be  strongly  inclined  to 
hold  the  infant  bound.     Davidson  v.  Young  et  al.,  146. 

22.  Of  estoppel  by  consent  of  the  minor.  But  an  equitable  estoppel  can 
not  arise  out  of  the  mere  consent  of  an  infant,  unaccompanied  by  false 
representations,  for  the  sale  and  conveyance  of  his  lands  by  an  admin- 
istrator, who  otherwise  would  have  no  authority  so  to  do.  Such  consent 
could  not  conclude  the  infant  any  more  than  a  sale  and  conveyance  by 
himself,  which  he  would  be  at  liberty  to  disaffirm.     Ibid.  146. 

23.  Of  estoppel  by  silence  of  infant  while  impwoements  are  being  made  on 
Ms  land  by  purchaser.  Nor  would  the  owner  of  the  land  be  estopped 
merely  because  of  his  standing  by  in  silence  while  improvements  were 
being  made  thereon  by  such  purchaser,  during  his  minority.     Ibid.  146. 

24.  Estoppel  by  asserting  ownership  of  proceeds  of  such  sale.  A  portion 
of  the  purchase  money  received  by  the  administrator  was  invested  in 
other  lands  which  he  conveyed  to  the  infant  without  his  then  knowledge, 
but  which  he  afterwards,  both  before  and  after  he  attained  his  majority 
spoke  of  as  belonging  to  him;  but  no  estoppel  could  arise  therefrom,  as 
only  what  was  said  by  him  in  that  regard,  after  his  majority,  would  be 
important,  and  that  could  not  have  influenced  the  conduct  of  the  pur- 
chaser,  even  if  known  to  him,  because  he  had  already  bought  and  paid 
for  the  land  and  made  his  improvements.    Davidson  v.  Young  et  al.,  146. 

25.  When  they  arise.  The  doctrine  of  estoppels  in  jjais,  or  equitable 
estoppels,  is  based  upon  a  fraudulent  purpose  and  a  fraudulent  result. 
If,  therefore,  the  element  of  fraud  is  wanting,  there  is  no  estoppel ;  as, 
if  both  parties  were  equally  cognizant  of  the  facts,  and  the  declaration 
or  silence  of  the  one  party  produced  no  change  in  the  conduct  of  the 
other,  he  acting  solely  on  his  own  judgment.  There  must  be  deception 
and  change  of  conduct  in  consequence,  in  order  to  estop  a  party  from 
showing  the  truth.     Ibid.  146. 

26.  Application  of  the  rule  where  one  who  is  of  age,  is  silent  upon  t?ie 
consummation  of  a  contract  made  when  he  was  a  minor.  So  where  a  party 
had  purchased  lauds  belonging  to  an  infant,  from  an  administrator  who 
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ESTOPPEL.    As  APPLIED  TO  INFANTS.     Continued. 

bad  no  authority  to  sell,  and  every  tliino;  in  relation  to  the  transaction 
was  consummated  except  the  making  of  the  deed,  the  fact  that  the  owner 
of  the  land,  he  having  attained  his  majority,  was  present  on  the  occasion 
of  the  execution  of  the  deed  by  the  administrator  to  the  purchaser,  and 
was  silent,  though  having  knowledge  of  what  was  transpiring,  would 
not  operate  to  estop  the  owner  from  asserting  his  title  as  against  such 
purchaser.  In  such  case  there  would  be  wanting  the  element  of  decep- 
tion on  the  part  of  the  owner  and  consequent  change  of  conduct  on  the 
part  of  the  purchaser,  because  all  the  material  parts  of  the  transaction 
had  been  consummated  before,  the  deed  being  merely  the  evidence  of 
what  had  already  occurred.     Ibid.  146. 

EVICTION. 
As  BETWEEN  LANDLORD  AND  TENANT.     See  LANDLORD    AND    TEN- 
ANT, 1,  3. 

EVIDENCE. 
Parol  evidence 

1.  Proving  contents  of  written  instruments.  The  contents  of  written 
instruments  can  not  be  proved,  without  first  laying  the  proper  foundation 
for  such  testimony.    Keith  v.  Mafit,  303. 

2.  Acknowledgment  of  the  reeeipt  of  the  consideration  in  a  deed..  The 
acknowledgment  in  a  deed  of  conveyance  of  land,  of  the  receipt  of  the 
purchase  money,  is  but  a  receipt  for  money,  and  is  subject  to  be  contra- 
dicted, explained  or  varied  by  extrinsic  evidence.     Elder  v.  Hood,  533. 

3.  To  show  a  deed  absolute  on  its  face  to  be  a  7nortgage.     See  MORT- 

GAGE, 2,  3. 
Admissions  by  pleading. 

4.  The  pleas  of  non  cepit  and  ?ion  detinet,  in  replevin,  admit  the  prop- 
erty to  be  in  the  plaintiff.    Bourk  v.  Riggs,  320. 

When  proof  unnecessary. 

5.  When  facts  are  admitted  in  the  pleadings.  In  a  suit  in  chancery  to 
foreclose  a  mortgage,  if  the  mortgagor  admits  the  execution  of  the  mort- 
gage, it  becomes  unnecessary  to  prove  that  fact.  Fergus  et  al.  v.  Tinkham, 
407. 

Burthen  of  proof. 

6.  In  alleging  fraud  against  the  action  of  officers  or  trustees.  It  is  a  pre- 
sumption of  law,  that  oflScers  and  trustees  act  honestly  and  do  their  duty, 
and  the  burthen  of  proof  is  upon  those  who  seek  to  impeach  their  conduct 
in  those  respects.     Goodwin  et  al.  v.  Mix  et  al.,  115. 

7.  So  where  a  creditor  for  whose  benefit  his  debtor  has  made  an  assign- 
ment seeks  to  impeach  a  sale  of  the  property  by  the  assignees,  either 
upon  the  ground  of  their  neglect  of  duty,  or  that  they  have  acted  fraudu- 
lently, he  is  bound  to  show  such  misconduct  by  affirmative  evidence,  or 
by  strong  circumstances.     Ibid.  115. 

8.  As  to  negligence  in  railroad  companies.     See  NEGLIGENCE,  23,  24. 
Affirmative  and  negative  testimony. 

9.  Of  their  relative  weight  and  value.  It  is  not  true  that  affirmative 
testimony  is  to  be  preferred  before  negative  testimony,  so  called,  under  all 
circumstances.     Rockwood  v.  Poundstone,  199. 

10.  So,  in  a  suit  where  it  became  necessary  to  establish  the  corner  of  a 
Government  survey,  it  was  held  erroreous  for  the  court  to  instruct  the 
jury  that  the  affirmative  testimony  of  a  witness  to  a  certain  fact,  as,  for 
instance,  that  he  saw  a  government  mound  and  ditch  at  a  certain  point, 
might  be  regarded  by  the  jury  as  stronger  proof  than  the  testimony  of  a 
witness  who  swore  he  did  not  see  such  a  mound  and  ditch.     Ibid.  199. 

11.  In  an  action  against  a  railroad  company,  alleging  negligence  in 
not  sounding  a  whistle  or  ringing  a  bell  on  approaching  a  road  cross- 
ing, a  jury  may  be  justified  in  giving  greater  weight  to  the  testimony  of 
witnesses  who  state,  negatively,  that  the  whistle  was  not  spunded  nor  the 
bell  rung,  than  to  that  of  witnesses  stating,  affirmatively,  that  such  was 
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done,  when  the  former  witnesses  were  in  a  position  to  enable   them  to 
know  the  fact.     Chicago,  Burlington  &  Qaincy  R.  R.  Co.  v.  Cauffman,  424. 

12.  Former  decision.  Nor  does  this  contiict  with  the  ruling  in  the 
case  of  The  Chicago  and  Rock  Island  Railroad  Company  v.  Still.  19  111. 
499,  that  positive  evidence  of  that  character  is  entitled  to  more  weight 
than  negative.  In  that  case  the  witnesses  testifying  negatively  were  not 
in  a  position  to  enable  them  to  know  what  transpired  so  well  as  those 
who  testified  to  the  affirmative  fact.     Ibid.  424. 

13.  In  an  action  against  a  railroad  company  by  the  administrator  of 
one  who  was  killed  by  a  collision  of  his  buggy  with  a  train  upon  the 
railroad,  while  crossing  the  same  upon  a  highway,  the  engineer  and  fire- 
man testified  to  repeated  soundings  of  the  whistle  upon  the  locomotive 
on  approaching  the  crossing,  while  four  other  witnesses,  who  were  near 
the  train,  testified  that  there  was  only  a  single  blast  upon  the  whistle. 
It  was  held,  the  jury  were  justified  in  giving  more  weight  to  the  testimony 
of  these  witnesses  than  to  that  of  the  engineer  and  fireman,  not  merely 
because  of  their  greater  number,  but  for  the  reason,  so  far  as  appeared, 
they  were  free  from  all  bias,  while  a  very  heavy  moral  responsibility 
attached  to  the  adverse  witnesses,  from  the  burthen  of  which  they  had 
the  strongest  inducements  to  relieve  themselves,  if  possible  by  their  own 
testimony.     Chicago,  Burlington  &  Quincy  R.  R.  Co.  v.  Triplett,  482. 

Degree  of  evidence  required. 

14.  To  contradict  the  consideration  of  a  mortgage.  If  proof  be  admissible 
at  all  to  contradict  the  consideration  of  a  mortgage,  it  must  be  clear  and 
satisfactory.     Root  v.  Curtis,  192. 

In  prosecution  for  bastardy .     See     See  BASTARDY,  2. 
The  giving  op  a  note. 

15.  WJiether  evidence  of  a  settlement.  The  giving  of  a  promissory  note 
does  not,  of  itself,  raise  a  presumption  of  a  satisfaction  of  a  pre-existing 
account,  or  settlement  of  all  accounts  between  the  Darties.  White  v.  Jones 
et  aU  160. 

16.  So  the  mere  production  of  a  note  given  after  the  recovery  of  a 
judgment  against  one  of  the  makers,  is  no  evidence  that  it  was  in  satis- 
faction, or  even  connected  with  the  judgment.    Ibid.  160. 

17.  Presumption  when  gimn  for  an  antecedent  demand.  But  if  it 
appears  that  the  note  was  given  for  the  antecedent  account,  or  upon  a 
settlement  of  accounts,  or  for  a  pre-existing  judgment,  the  presumption 
will  be  that  it  was  intended  as  a  satisfaction  of  such  demands  or  judg- 
ment.    Ibid.  160. 

18.  The  giving  of  a  note  may  operate  as  a  satisfaction  of  a  pre- 
existing judgment  without  an  express  agreement  to  that  efl;ect.     Ibid.  160. 

Impeaching  one's  own  witness. 

19.  And  herein,  of  contradicting  the  statements  of  one's  own  witness.  A 
party  may  not  discredit  his  own  witness  by  general  evidence — the  mean- 
ing of  which  is,  that  a  party,  after  producing  and  examining  a  witness, 
cannot  prove  him  to  be  of  such  a  general  bad  character  as  would  render 
him  unworthy  of  credit.    Rockwood  v.  Poundstone,  199. 

20.  But  a  party  is  not  bound  by  the  testimony  of  his  own  witness. 
The  rule  is,  if  a  witness  state  facts  against  the  interest  of  the  party  calling 
him,another  witness  may  be  called  by  the  same  party  to  disprove  those  facts ; 
for  such  facts  are  evidence  in  the  cause,  and  the  other  witness  is  not  called 
directly  to  discredit  the  first,  but  the  impeachment  of  his  credit  is  inci- 
dental only,  and  consequential.    Rockwood  v.  Poundstone,  199. 

21.  And  the  power  a  party  has  of  disproving  the  facts  sworn  to  by 
his  own  witness,  and  of  proving  them  to  be  directly  otherwise,  is  not 
limited  or  qualified  from  regard  to  the  effect  which  may  be  thereby  pro- 
duced unfavorable  to  the  credit  of  the  witness.  The  proof  thus  given 
may,  indirectly,  throw  the  utmost  discredit  on  the  witness,  and  convince 
the  jury  that  he  has  designedly  deceived  them,  and  still  it  is  conceived 
the  party  will  be  at  liberty  to  prove  such  contrary  facts.     Ibid.  199. 
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EVIDENCE.    Continued. 
Books  op  a  corporation. 

23.     When  emdence.    The  books  of  a  corporation  are  evidence  between 
its  members,  but  not  against  strangers.    Chase  v.  Sycamore  and  Gourtland 
M.  E.  Co.,  215. 
Res  Gest^. 

23.  Statements  made  hy  officials  of  a  corporation.  The  statements  of 
oflBcials  made  during  the  prosecution  of  work  for  a  corporation  to  per- 
sons engaged  upon  it,  are  a  part  of  the  res  gestm,  and  admissible  as  show- 
ing the  manner  and  circumstances  under  which  the  work  was  begun  and 
prosecuted.    Maher  v.  City  of  Chicago,  266. 

Judicial  notice. 

24.  As  to  the  existence  of  railroads,  the  court  will  not  take  judicial 
notice.    Logansport,  Peoria  and  Burlington  B.  R.  Co.  v.  Caldwell,  280. 

Mode  of  proving  payment. 

25.  Where  a  receipt  has  been  given.  A  payment  for  which  a  receipt  has 
been  given  may  be  proved  by  the  oral  testimony  of  a  witness,  or  by  the 
production  of  the  receipt  itself;  but  when  proven  by  a  witness,  he  must 
know  the  fact  independently  of  the  receipt.    Keith  v.  Mafit,  303. 

Proof  of  handwriting. 

26.  Degree  of  acquaintance  with  it  required.  Where  a  witness  cannot 
swear  positively  that  he  has  seen  a  party  write,  whose  name  appears  to 
an  instrument,  but  believes  he  has,  and  believes  he  knows  his  handwrit- 
ing, and  that  the  instrument  produced  was  signed  by  him,  this  is  strong 
persuasive  evidence  to  a  jury  to  prove  the  signature.    Fash  v.  Blake,  363. 

To  SUPPORT  title  under  proceedings  in  bankruptcy. 

27.  Emdence  required.  Before  a  party  can  avail  of  proceedings  in 
bankruptcy,  by  which  title  to  land  is  claimed,  it  is  necessary  he  should 
produce  the  decree  of  bankruptcy,  as  all  subsequent  proceeding  must 
have  that  for  a  basis.    Fash  v.  Blake,  363. 

Questioning  judicial  proceedings  collaterally. 

28.  Sales  of  lands  hy  administrators — when  they  may  he  questioned  collat- 

erally, and  when  only  hy  a  direct  proceeding.     See  ADMINIS- 
TRATORS, 6,  7,  8. 

29.  For  irregularity.  If  irregularities  intervene  in  the  confession  of  a 
judgment,  they  cannot  be  taken  advantage  of  in  a  collateral  proceeding. 
Goodwin  et  al.  v.  Mi^  et  al.,  116. 

30.  When  the  judgment  is  void.  But  when  a  judgment  is  void,  as  when 
rendered  by  a  justice  of  the  peace  without  having  acquired  jurisdiction 
of  the  person  of  the  defendant,  it  may  be  questioned  in  any  proceeding 
direct  or  collateral.     Johnson  et  al.  v.  Baker,  98. 

Delivery  of  goods  to  a  carrier. 

31.  Mode  of  proof  thereof.  It  is  not  the  mere  signing  of  a  bill  of  lading 
which  transfers  the  possession  of  freight  to  the  carrier;  that  is  simply 
the  evidence  that  he  has  received  the  possession,  and  the  fact  may  as  well 
be  shown  by  any  other  legitimate  testimony.  Illinois  Cent.  B.  R.  Co.  v. 
Smyser  &  Co.,  354. 

Execution  of  a  deed  of  conveyance. 

32.  Of  the  proof  thereof.  The  execution  ot  a  deed  which  has  been 
insufficiently  acknowledged,  may  be  proven  by  showing  the  subscribing 
witnesses,  if  there  be  any,  to  be  dead  or  beyond  the  limits  of  the  State, 
and  by  proving  the  handwriting  of  the  grantor.    Fash  v.  Blake,  363. 

Evidence  in  criminal  cases. 

33.  Venue  must  he  proved.  Where  the  record  brought  to  this  court,  on 
writ  of  error,  in  a  criminal  case,  purports  to  contain  all  the  evidence 
given  on  the  trial  below,  it  must  appear  affirmatively,  from  the  evidence, 
that  the  offense  charged  was  committed  in  the  county  alleged  in  the 
indictment.  Otherwise  a  judgment  of  conviction  will  be  reversed.  Rice 
V.  The  People  435. 
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EVIDENCE.    Continued. 
Opinions  of  experts. 

34.  What  are  facts,  to  be  proven,  as  distinguisJied  from  matters  calling 
for  the  opinions  of  experts.  In  an  action  by  the  owners  of  a  steamboat 
navigating  a  river  in  this  State  against  the  owners  of  a  bridge  over  such 
stream,  to  recover  for  injury  to  the  boat  resulting  from  a  collision  with 
the  bridge,  it  being  alleged  that  the  bridge  materially  obstructed  the 
navigation  of  the  river,  it  was  held,  the  proving  that  the  bridge  was  a 
material  obstruction  to  the  navigation  of  the  river,  is  not  like  the  testi- 
mony of  experts  or  of  scientific  men,  whose  opinions  are  sought  on  facts 
supposed  or  proved,  but  it  is  testimony  to  the  existence  of  the  fact  itself. 
Illinois  River  Packet  Oo.  v.  Peoria  Bridge  Asso'n,  467. 

Admissibility,  generally. 

35.  A  party  cannot  make  evidence  for  himself.  In  an  action  of  trover 
for  a  promissory  note,  the  defendant  insisted  that  the  note  was  placed 
in  his  hands  as  collateral  security  for  an  execution  which  he,  as  sheriff, 
held  against  the  owner  of  the  note,  and  it  was  held  that  a  letter  written 
by  the  attorney  of  the  plaintiff  in  the  execution  to  the  sheriff,  after  the 
note  came  to  the  sheriff's  hand,  relating  to  the  manner  in  which  the  note 
should  be  held,  anfi  his  reply  thereto,  would  be  inadmissible  in  behalf  of 
the  sheriff  on  the  trial  of  such  a  case,  because  that  would  be  making  evi- 
dence  by  the  party  himself.    Fish&r  et  al.  v.  Meek,  92. 

36.  When  evidence  might  mislead  the  jury.  In  an  action  by  the  owners 
of  a  steamboat  navigating  a  river,  against  a  company  owning  a  bridge 
erected  across  the  same,  to  recover  for  damages  resulting  from  a  collis- 
ion with  the  bridge,  the  act  of  the  Legislature  authorizing  the  bridge  to 
be  built  was  held  admissible  in  evidence,  and  it  was  held  not  to  be  a 
valid  objection  to  such  testimony  that  it  might  mislead  the  jury  into 
the  idea  that  the  act  afforded  a  complete  defense  to  the  action;  the  oppo- 
site party  could  obviate  any  improper  effect  the  testimony  might  be 
supposed  to  have,  by  requiring  of  the  court  specific  instructions  as  to 
the  effect  to  be  given  to  the  act.  Illinois  River  Packet  Go.  v.  Peoria 
Bridge  Asso'n,  A&l. 

Preserving  evidence  in  chancery  cases.    See  CHANCERY,  9,  10,  11. 
Of  the  weight  of  evidence. 

Jury  must  decide.    See  JURY,  2. 
Evidence  of  a  statute. 

Of  the  character  of  evidence  upon  which  a  statute  must  rest.    See  STAT- 
UTES, 5,  6,  7,  8,  9. 
Presentation  of  bills  to  the  governor. 

Of  the  evidence  thereof.     See  same  title,  10,  11. 
Evidence  to  support  a  tax  deed. 
Proof  of  notice  of  sale  and  time  for  redemption  required.  'See  TAXEiS 
AND  TAX  TITLES,  6. 
When  receipt  not  necessary. 

To  fix  liability  of  express  companies.    See  CARRIERS,  12. 
Specific  articles  allowed  a  widow. 
Evidence  required  to  justify  a  recovery  therefor  against  the  personal  re'pre- 
sentatives  of  the  husband.     See  WIDOW,  4. 
Evidence  under  the  common  counts. 

What  is  admissible.     See  PLEADING  AND  EVIDENCE,  1,  2,  3,  4. 
Evidence  under  count  for  land  sold  and  conveyed. 

What  is  sufficient.     See  same  title,  5. 
Declarations  of  a  vendor. 
As  to  the  title  to  the  property,  when  admissible  and  when  not.    See  VEN- 
DOR AND  PURCHASER,  1. 
EXCEPTIONS. 
When  they  must  be  taken.    See  PRACTICE,  5,  6. 
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EXECUTION. 

Sale  of  one  partner's  interest. 

1.  For  his  individual  debt.  A  sheriff  may  levy  on  a  partner's  interest 
in  joint  property  for  his  individual  debt,  and  sach  levy  entitles  him  to 
reduce  the  property  to  possession ;  still  it  does  not  vest  the  title  to  the 
other  partner's  interest  in  him,  nor  would  a  sale  of  the  debtor  partner's 
property  divest  the  other  joint  owner  of  his  title  to  his  interest.  White 
v.  Jones  et  al.,  161. 

2.  In  such  a  case  the  officer  could  not  sell  the  property,  but  only  the 
debtor's  interest  therein;  and  the  purchaser  would  become  a  joint  owner 
with  the  other  partner.     Ibid.  161. 

Execution  lien. 

Does  not  arise  under  a  mid  judgment.     See  LIEN,  8. 
Alteration  of  an  execution. 
Its  ^6ct.    See  ALTERATION,  1. 
FENCING  RAILROADS.     See  RAILROADS,  1,  2,  3,  4. 
FORBEARANCE. 

Whether  a  sufficient  consideration.    See  CONSIDERATION,  2,  3. 
FORCIBLE  ENTRY  AND  DETAINER. 
Of  the  character  of  possession  required. 

1.  In  an  action  of  forcible  entry  and  detainer  the  plaintiff,  to  recover, 
must  show  that  he  had  the  actual  possession  of  the  premises ;  a  mere 
constructive  entry  such  as  the  fee  simple  title  draws  to  it,  is  not  sufficient. 
McGartney  v.  McMuUen,  237. 

2.  Acts  which  indicate  an  assertion  of  ownership,  do  not  constitute 
a  possession  that  will  support  an  action  of  forcible  entry  and  detainer. 
Ibid.  237. 

What  questions  are  involved. 

3.  Title  not  involved.  The  action  of  forcible  entry  and  detainer  does 
not  involve  the  trial  of  title.     Ibid.  237. 

4.  Possession  and  entry,  only,  involved.  Payment  of  taxes,  nor  owner- 
ship of  the  premises,  tend  to  prove  any  issue  in  this  action ;  the  whole 
question  being  one  of  actual  possession  and  a  forcible  entry.     Ibid.  237. 

Under  the  act  of  1801. 

5.  ForeiUe  detainer  by  a  purchaser  under  execution  —  of  the  evidence 
required — title  not  in  question.  Prior  to  the  passage  of  the  amendatory 
act  of  1861,  the  title  to  laud  could  not  be  inquired  into  for  any  purpose 
in  this  action ;  nor  is  the  law  different  now.    Johnson  et  al.Y.  Baker,  98. 

6.  But  where  the  plaintiff  seeks  to  recover  under  the  provisions  of 
that  act,  as  a  purchaser  at  a  sheriff's  sale  under  execution,  he  must  show 
a  valid  judgment,  an  execution,  and  a  deed  for  the  premises  on  a  sale  by 
the  sheriff  under  such  a  judgment.     Ibid.  98. 

7.  And  if  the  plaintiff  professes  to  derive  his  right  to  recover  as  a  pur- 
chaser at  a  sale  based  upon  a  redemption  by  a  judgment  creditor  from  a 
prior  sale  on  execution,  the  validity  of  the  judgment  under  which  the 
prior  sale  was  had,  may  be  inquired  into,  to  ascertain  whether  it  is  not 
void  for  want  of  jurisdiction  in  the  court  in  which  it  was  rendered. 
Johnson  et  al.  v.  Baker,  98. 

8.  And  such  an  inquiry  is  not  a  trial  of  the  title  to  the  premises,  but 
is  simply  requiring  the  plaintiff  to  show  that  his  purchase  was  a  legal 
and  valid  one;  and  that  being  shown,  the  defendant  will  not  be  per- 
mitted to  show  an  outstanding  title  or  in  any  manner  try  the  validity  of 
the  title.     Ibid.  98. 

9.  To  recover  in  an  action  of  forcible  detainer,  under  the  act  of  Feb- 
ruary 20,  1861,  against  one  who  remains  in  possession  after  his  rights 
have  been  divested  by  judicial  sale,  the  plaintiff  must  show  a  valid 
judgment,  execution  and  deed.    Johnson  v.  Bantock,  111. 

FORFEITURE. 
Forfeiture  of  homestead  right. 
By  acts  of  the  husband.     See  HOMESTEAD,  3,  4. 
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FORFEITURE.    Continued. 

FORFEITUKE  BY  MEANS  OF  FRAUD. 

Effect  of  fraud  upon  the  rights  of  the  party  committing  it.    See  FRAUD,  2, 3. 
FORMER  DECISJONS. 
Hinds  v.  Hopkins,  28  111.  350. 

1.  On  the  question  as  to  the  grounds  upon  which  a  judgment  entered 
by  confession  in  vacation,  will  be  set  aside,  or  opened  to  let  in  a  defense, 
is  overruled  in  Hempstead  v.  Humphrey,  90.     See  JUDGMENTS,  6. 

Chicago  and  Rock  Island  R.  R.  Co.  v.  Still,  19  111.  499. 

2.  As  to  the  relative  value  of  aflQrmative  and  negative  testimony,  is 
reconciled  with  Chi.,  Burl,  and  Quincy  B.  B.  Go.  v.  Gauffman,  424.     See 

EVIDENCE,  12. 
Unknown  Heirs  of  Langworthy  v.  Baker,  23  111.  488. 

3.  Is  questioned  in  regard  to  the  ruling  that  irregularities  in  the 
appointment  of  an  administrator  render  void  the  proceedings  by  an 
administrator  for  a  sale  of  land.  Schnell  et  al.  v.  Gity  of  Chicago,  382. 
See  ADMINISTRATORS,  8. 

Chi.,  B.  &  Q.  R.  R.  Co.  v.  Hazzard,  26  111.  273. 

4.  The  rule  laid  down  in  that  case  as  to  the  requisites  of  a  declara- 
tion in  an  action  on  the  case  for  injury  resulting  from  negligence,  is 
declared  to  be  dictum,  merely,  in  III.  Gent.  B.  B.  Go.  v.  Simmons^  242. 
See  PLEADING,  1. 

Wells  et  al.  v.  Hicks,  27  111.  345. 

5.  In  regard  to  the  necessity  of  notice  of  the  meeting  of  Commission- 
ers of  Highways  to  hear  reasons  for  or  against  a  road.  The  ruling  is 
different  in  Commissioners  of  Highways  v.  Harper.,  104.  See  HIGH- 
WAYS, 6. 

FRAUD. 
Effect  of  fraud. 

1.  Upon  those  loho  participate  in  it.  If  a  judgment  creditor  who  has 
obtained  a  lien  under  his  judgment  upon  personal  propert}^  is  induced 
by  fraudulent  means  to  accept  the  note  of  his  debtor  and  another  in  sat- 
isfaction of  liis  judgment,  an  intervening  purchaser  of  the  property  from 
the  debtor,  who  participated  in  the  fraud,  will  not  be  protected  against 
the  lien  under  the  judgment,  thus  sought  to  be  extinguished.  White  v. 
Jones  et  al.,  160. 

2.  Upon  the  rights  of  the  party  committing  it.  A  .party,  by  an  attempt 
to  defraud  another,  does  not  incur  a  forfeiture  of  his  property  to  the 
person  upon  whom  he  attempts  to  perpetrate  the  fraud.  Blue  v.  Blue 
et  al.,  10. 

3.  So  in  the  case  of  the  allowance  of  alimony  to  the  wife,  out  of  a 
tract  of  land  which  the  husband  held  merely  under  a  contract  of  pur- 
chase, if  the  husband  should  assign  his  contract  of  purchase  to  a  third 
person  with  intent  to  defraud  the  wife  out  of  her  rights,  the  assignee 
participating  in  that  intent,  and  the  vendor  should  convey  to  the  assignee, 
the  latter  would  hold  subject  to  the  wife's  rights,  but  there  would  be  no 
forfeiture  of  the  interest  in  the  land  which  had  been  reserved  to  the 
husband.     Ibid.  10. 

Liability  of  infants  for  fraud.     See  INFANTS,  1. 
Evidence  of  fraud. 
Inadequacy  of  price  in  sale  hy  assignees  under  an  assignment  for  the  benefit 
of  creditors.     See  ASSIGNMENT  FOR  THE   BENEFIT  OF 
CREDITORS,  4. 
Baggage  of  passengers. 
Effect  of  fraud  on  the  part  of  a  passeri^ger  as  to  the  character'  of  articles 
attempted  to  be  carried  as  baggage.     See  BAGGAGE,  3,  4,  5,  6,  7. 
Fraud  is  a  question  of  fact. 

For  a  jury  to  decide.    Hayes  et  al.  v.  Barnard,  297. 
GENERAL  ISSUE. 
In  replevin.    See  PLEADING,  7. 
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GRAND  JURY. 
Appointment  of  foreman. 

Whether  it  must  appear  from  the  record.    See  CRIMINAL  LAW,  1,  2. 
GUARANTY. 

1*IIESUMPTI0N  AS  TO  WHEN  MADE. 

1.  It  is  a  presumption  of  law,  in  the  absence  of  proof  to  the  contrary, 
that  a  warehouseman's  receipt  and  a  guaranty  indorsed  thereon,  were  exe- 
cuted at  the  same  time,  and  parts  of  the  same  transaction.  Underwood  v. 
Hossack,  208. 

HABEAS  CORPUS. 

On  APPLICATION  FOR  BAIL.    See  CRIMINAL  LAW,  7. 
HANDWRITING. 

Proof  thereof.    See  EVIDENCE,  26. 
HEIRS. 

Sale  of  land  by  administrator. 

Of  an  estoppel  to  the  heirs  asserting  title  as  against  a  purchaser  at  the 
administrator's  sale.    See  ESTOPPEL,  22,  23,  24,  25,  26. 
HIGHWAYS. 

Within  what  time  to  be  opened. 

1.  Computation  of  time.  Where  the  five  years,  within  which  a  public 
road  is  required  by  statute  to  be  opened  after  it  is  laid  out,  expires,  pend- 
ing litigation  in  respect  to  the  establishing  of  the  road,  the  time  consumed 
in  the  litigation  must  not  be  estimated  as  a  part  of  the  five  years.  GomWn 
of  Highways  of  Town  of  Lyons  v.  The  People  ex  rel.  Killham  et  al.,  347. 

Of  the  order  establishing  the  road. 

2.  Description  of  the  route  therein — when  sufficient.  Although  a  road 
cannot  be  located  from  a  mere  reference  to  the  calls  and  distances  given 
in  the  order  establishing  it,  yet  if  the  court  can  be  satisfied,  on  calling 
surveyors  and  receiving  proof  on  the  points  of  location,  that  the  road  can 
be  located  as  laid  out,  the  order  laying  out  the  road  will  be  sufiicient. 
Ibid.  347. 

Appeal  from  commissioners  to  supervisors. 

3.  What  questions  may  arise  thereunder.  An  appeal  is  allowed  from 
an  order  of  Commissioners  of  Highways  to  three  Supervisors,  but  the 
only  questions  for  the  Supervisors  to  decide  on  such  an  appeal,  are,  as 
to  the  expediency  or  inexpediency  of  the  road,  and  the  amount  of  dam- 
ages  which  the  appellant  will  sustain  by  its  location  over  his  land.  The 
question  of  the  jurisdiction  of  the  Commissioners  could  not  arise  on  such 
a  proceeding.     Commissioners  of  Highways  v.  Harper,  104. 

Jurisdiction  of  the  commissioners. 

4.  How  questioned.    See  CERTIORARI,  3. 
Meeting  of  the  commissioners. 

5.  Within  what  time  Commissioners  must  meet  to  hear  reasons  for  or 
against  a  road.  A  petition  to  Commissions  of  Highways  for  the  altera- 
tion or  discontinuance  of  any  road,  or  laying  out  any  new  road,  must  be 
posted  up  twenty  days  before  any  action  can  be  had  in  reference  to  it ;  and 
the  Commissioners  are  required  to  meet  within  ten  days  after  the  expira- 
tion  of  the  twenty  days  provided,  to  hear  reason  for  and  against  the 
object  sought  b}^  the  petition.  This  requirement  is  not  merely  directory, 
but  is  peremptory;  such  a  meeting  of  the  Commissioners  within  that 
time,  is  essential  to  the  validity  of  their  action.  A  meeting  twenty-three 
days  after  the  expiration  of  the  twenty  days  will  not  satisfy  the  require- 
ment of  the  statute.     Commissioners  of  Highways  v.  Harper,  104. 

Notice  of  their  meeting. 

6.  Is  requisite.  And  notice  must  be  given,  as  required  by  the  statute, 
of  such  meeting  of  the  Commissioners.  That  is  essential  to  their  juris- 
diction, and  the  want  of  it  will  vitiate  their  proceedings.  What  is  said 
to  the  contrary  in  Wells  et  al.  v.  Hicks^  27  111.  345,  is  to  be  regarded  as  oUter 
dictum  merely.    Ibid.  104. 
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HIGHWAYS.    Continued. 
Road  labor  in  cities. 

7.  Effect  of  the  general  law  as  a  limitation  upon  the  power  of  a  city  under 
special  charter.  The  general  law  of  the  State  authorizing  counties  and 
townships  to  impose  the  burthen  of  road  labor  only  on  persons  between 
twenty-one  and  fifty  years  of  age  cannot  operate  as  a  limitation  upon  an 
express  power  given  to  a  city  by  special  charter  to  impose  such  burthen 
upon  all  i^ersons  over  twenty  one  years  of  age.  Fox  v.  City  of  Bockford, 
451. 

8.  Where  complete  jurisdiction  is  given  to  a  city  in  regard  to  improv- 
ing streets,  the  laws  of  the  State  in  regard  to  road  labor  in  counties  cease 
to  be  applicable  as  soon  as  the  city  has  exercised  its  powers.     Ibid.  451 

Road  labor  in  the  city  of  Rockford. 

9.  Who  subject  thereto.  The  City  of  Rockford  has  power,  under  its 
charter,  to  assess  road  labor  upon  persons  over  sixty  years  of  age,  and  to 
compel  such  labor  if  not  commuted  by  payment  of  a  tax.    Ibid.  451. 

Road  labor — capitation  tax. 

10.  Whether  an  assessment  for  road  labor  is  a  capitation  tax.  See 
CONSTITUTIONAL  LAW,  4. 

HOMESTEAD. 

To  WHAT  character  OF  ESTATE  IT  MAY  ATTACH. 

1.  Equitable  estate.  One  who  holds  the  equitable  title  to  land  under 
a  contract  of  purchase,  is  the  owner  thereof,  within  the  meaning  of  the 
homestead  law:  he  holds  that  character  of  estate  to  which  a  homestead 
right  may  attach,  and  which  will  be  protected  from  levy  and  sale  as 
against  third  persons.    Bluev.  Blue  et  al.,  10. 

2.  Generally.  Whether  the  debtor  holds  in  fee  simple,  for  life  or  for 
a  term  of  years,  the  reasons  for  affording  the  exemption  applies  with  equal 
force.    Blue  v.  Blue  et  al.,  10. 

Forfeiture  of  homestead  right. 

3.  By  acts  of  the  husband.  The  fact  that  the  husband  may  have  com- 
mitted adultery  will  not  operate  as  a  forfeiture  of  his  homestead  right. 
A  forfeiture  or  his  right  would  also  defeat  that  of  the  wife,  when  no  act 
of  his  can  have  that  effect.     Ibid.  10. 

4.  In  this  case  the  householder  and  his  family  were  residing  upon 
the  premises  at  the  time  of  their  sale  under  execution.  There  was  no 
release  of  the  homestead.  Subsequently  the  wife  obtained  a  divorce 
upon  the  ground  of  adultery  on  the  part  of  the  husband.  But  no  forfeit- 
ure was  incurred  of  the  right  to  assert  the  homestead  exemption  as  against 
the  purchaser  under  the  execution.     Ibid.  10. 

Op  the  EXCESS  over  one  thousand  dollars. 

5.  Of  the  lien  thereon.  In  case  of  a  sale  of  a  homestead  under  execu- 
tion, when  the  premises  are  of  value  exceeding  one  thousand  dollars,  and 
no  release  has  been  made  of  the  homestead  right,  the  purchaser  will 
have  acquired  an  equitable  lien  upon  the  surplus  which  he  may  enforce 
as  soon  as  the  premises  cease  to  be  a  homestead.    Blue  v.  Blue  et  al.,  11. 

6.  And  upon  a  sale  of  the  premises  by  such  purchaser,  the  lien  will 
pass  to  his  grantee.     Ibid.  11. 

Of  the  manner  of  release. 

7.  Of  the  terms  necessary  for  that  purpose.  In  order  that  a  deed  shall 
pass  the  homestead  right  of  the  grantors,  it  must  contain  a  special  release 
of  that  right.  Where  the  homestead  is  not  specifically  named  as  con- 
veyed, no  general  language  in  the  deed,  though  it  comprehend  every 
claim,  interest  and  estate,  of  whatever  description,  at  law  or  in  equity,  in 
express  terms,  will  pass  the  right  or  estop  the  householder  from  asserting 
it  against  any  one  claiming  under  the  deed.     Redfern  v.  Redfern,  507. 

What  constitutes  the  head  of  a  family. 

8.  In  case  of  divorce.  Although  the  husband  may  have  obtained  a 
divorce  from  his  wife,  yet,  there  being  minor  children  of  whom  he  has 
the  care  and  custody,  the  divorce  does  not  change  his  position,  but  he 
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HOMESTEAD.    What  constitutes  the  head  of  a  family.     Gontinued. 
would  still  remain  the  head  of  the  family,  and  entitled  to  occupy  the 
homestead  as  such.     Ibid.  507. 
Relative  rights  of  husband  and  wife. 

9.  Whatever  right  the  wife  may  have  in  relation  to  the  homestead,  it 
is  subordinate  to  the  right  of  the  husband  while  he  lives  and  continues  to 
be  the  head  of  the  family,  and  to  occupy  the  premises.     Ibid.  507. 

10.  So,  after  a  divorce  between  the  husband  and  wife,  if  the  latter 
acquires  the  fee  in  the  premises  constituting  the  homestead,  from  the 
grantee  in  a  deed  executed  by  her  and  her  husband  prior  to  the  divorce, 
which  did  not  operate  to  release  the  homestead  right,  she  will  still  hold 
subordinate  to  his  right  of  homestead,  there  being  minor  children  of 
whom  he  retains  the  care  and  custody.     RedfernY.  Medfern,  507. 

Of  the  CHAliACTER  OF  OCCUPANCY  REQUIRED. 

11.  In  case  of  widows  and  minor  children.  In  order  to  give  the  statute 
in  relation  to  homesteads  eflect,  it  must  be  construed  as  requiring  only 
such  occupancy  as  the  condition  and  best  interests  of  the  parties  on  whom 
the  homestead  right  has  devolved  may  require.  Brinkerhoff  et  al.  v. 
Everett  et  al,  263. 

12.  So  it  is  no  abandonment  of  the  homestead  by  children,  some  of 
them  being  minors,  who,  after  the  death  of  the  father,  are  taken  away 
from  the  homestead  to  reside  among  their  kindred.     Ibid.  263. 

13.  The  homestead  occupied  by  the  father  at  the  time  of  his  death  may 
be  rented  by  the  guardian  of  minor  children  for  their  benefit,  and  this  is 
no  abandoment.     Ibid.  263. 

14.  Decision  of  this  court  in  Walters,  against  The  People.  21  111.  178 — 
that  the  "occupancy"  required  by  the  statute  might  be  by  a  tenant  for 
the  benefit  of  the  widow  and  minor  children,  and  that  their  interests 
would  be  protected  as  well  as  her's,  is  affirmed.     Ibid.  263. 

When  and  how  the  right  may  be  asserted. 

15.  By  minor  children.  A  sale  of  the  homestead  by  virtue  of  judg- 
ments obtained  against  the  father,  made  under  executions  issued  after  his 
death,  will  be  set  aside  upon  application  to  a  Court  of  Equity  by  minor 
heirs  against  the  purchaser  and  judgment  creditors.     Ibid.  263. 

INCUMBRANCES. 
Of  the  discharge  thereof  by  third  persons. 

1.  Bights  acquired  thereby.  Where  a  part  of  a  tract  of  land  owned  by 
the  husband  is  allotted  to  the  wife  as  alimony,  upon  a  decree  for  divorce, 
and  it  is  decreed,  that  as  between  the  husband  and  wife,  certain  incum- 
orances  upon  the  land,  consisting  of  unpaid  purchase  money,  should  rest 
exclusively  upon  the  portion  reserved  to  the  husband,  if  the  wife,  to  pre- 
vent a  forfeiture  of  the  contract  under  which  the  land  was  held,  and 
thereby  to  protect  her  interests,  should  discharge  a  small  portion  of  the 
incumbrance,  that  would  give  her  a  lien  upon  the  husband's  portion  to 
secure  the  refunding  of  the  money  paid,  but  would  not  entitle  her  to  a 
conveyance  of  the  entire  land.     Blue  v.  Blue  et  al.,  10. 

2.  Nor  would  her  claim  to  a  conveyance  of  the  whole  of  the  land 
under  such  circumstances,  be  at  all  strengthened  by  the  consideratior 
that  the  interest  reserved  to  the  husband  by  the  decree  fixing  the  alimonj 
was  only  a  life  estate,  with  remainder  in  fee  to  their  children.  Blue  v 
Blue  et  al,  10. 

3.  If  she  were  compelled,  however,  to  pay  all  the  purchase  money,  to 
protect  her  rights,  it  would  be  otherwise;  she  would  then  be  entitled  to  a 
conveyance  for  all  the  land.     Ibid.  10. 

INFANTS. 
Liability  for  torts  or  frauds. 

1.  An  infant  is  liable  in  damages  for  his  torts  and  frauds.  If  he  were 
to  falsely  allege  him!?elf  to  be  of  age,  for  the  purpose  of  inducing  another 
person  to  purchase  and  take  a  deed  of  his  lands,  he  would  be  liable  to 
respond  in  damages  for  any  injury  which  might  result  to  the  purchaser  in 
consequence  of  the  deceit.     Davidson  v.  Young  et  al.,  145. 
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INFANTS.    Continued. 

Of  the  doctrine  op  estoppel. 
As  applied  to  infants.     See  ESTOPPEL,  21.  22,  23,  24,  25.  26. 

Ratification  by  an  infant.     See  RATIFICATION,  1,  2,  3,  4,  5. 
INJUNCTIONS. 

Extent  of  their  operation. 

1.  When  granted  by  a  circuit  judge.  A  circuit  judge  has  power  to 
grant  injunctions  to  operate  tiirougliout  the  State.  Welch  v.  The  People 
ex  rel.  Byrns  et  al,  20. 

By  whom  an  injunction  may  be  grantfd. 

2.  Of  the  power  to  grant  them  after  another  judge  has  refused.  Wliere 
one  circuit  judge  has  refused  an  application  for  tlie  writ,  and  endorses 
his  refusal  upon  the  bill,  it  is  a  question  of  courtesy,  merely,  with  another 
circuit  judge  to  whom  application  may  be  made,  whether  he  will  look 
into  the  case,  and  allow  the  writ.  His  power  to  aUow  it  can  not  be  ques- 
tioned, uuder  the  statute.  He  is  not  to  be  controlled  in  his  decision  upon 
the  application,  by  the  opinion  of  any  other  judge,  but  must  decide  for 
himself,  upon  the  merits  of  the  case  as  presented  to  him.     Ibid.  20. 

Vacating  order  allowing  injunction. 

3.  By  wlwm  it  may  he  done.  And  where  a  writ  has  been  allowed  by 
another  circuit  judge  after  it  has  been  refused  by  the  judge  of  the  circuit 
in  which  the  suit  was  brought,  even  the  latter  judge  has  no  power,  in 
vacation,  and  of  his  own  mere  motion,  to  vacate  the  order  awarding  the 
writ.    Ibid.  20. 

4.  Power  of  the  judge  of  the  20th  judicial  circuit  in  that  regard.  Nor 
does  the  act  of  1857,  creating  the  twentieth  judicial  circuit,  confer  upon 
the  judge  of  that  circuit  the  power  to  vacate  such  an  order  in  the  manner 
indicated.     Ibid.  20. 

Motion  to  dissolve,  when  necessary. 

5.  The  effect  of  the  order  can  be  avoided  only  in  the  mode  pointed 
out  in  the  statute,  by  motion  in  term  time  for  a  dissolution  of  the  injunc- 
tion.    Welch  V.  The  People  ex  rel.  Byrns  et  al.,  20. 

How  TO  COMPEL  THE  ISSUING  OP  THE  WRIT. 

6.  Remedy,  ichen  the  clerk  refuses  to  issue  the  writ  upori  the  order  allowing 
it.  When  the  judge  of  one  circuit  has  awarded  an  mj unction  which  is  to 
operate  and  must  be  issued  in  another  circuit,  the  only  power  which  the 
judge  awarding  the  writ  has  to  compel  the  clerk  to  issue  it,  is,  to  punish 
him  for  a  contempt  in  refusing  to  do  so,  and  to  hold  him  in  custody  unti] 
he  shall  comply  with  the  order.     Ibid.  21. 

7.  To  compel  the  clerk  by  mandamus,  under  such  circumstances, 
resort  to  the  Supreme  Court  would  be  necessary,  or  to  the  court  of  which 
he  was  clerk.     Ibid.  21. 

INSPECTION  OF  FLOUR. 
In  THE  CITY  OP  Chicago. 

Of  the  power  of  the  city  and  the  Boa/rd  of  Trade  in  respect  thereto.     See 
CHICAGO,  CITY  OF. 
INSTRUCTIONS. 
Op  their  general  qualities. 

1.  Should  he  hased  upon  the  evidence.  In  a  suit  against  a  drover  to 
recover  the  penalty  provided  by  Ch.  35  Rev.  Stat.,  for  driving  away  the 
cattle  of  other  persons,  it  is  erroneous  to  instruct  the  jury,  "that  moving 
cattle  by  the  owner  from  one  feeding  place  or  grazing  place  to  another, 
in  the  same  neighborhood,  does  not  constitute  him  a  drover  or  person 
engaged  in  driving  cattle,  so  as  to  subject  him  to  the  penalty  under  the 
statute,"  when  there  was  no  proof  of  a  state  of  case  such  as  was  contem- 
plated in  the  instruction,  but  on  the  contrary,  a  clear  case  was  made  out, 
within  the  statute.  Such  an  instruction  is  well  calculated  to  mislead  a 
jury.    Arnold  v.  Ludlam,  140. 

2.  It  is  proper  to  refuse  an  instruction  where  there  is  no  evidence  on 
which  to  base  it.    Mice  v.  The  People,  435 . 
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INSTRUCTIONS.    Of  their  general  qualities.    Continued. 

3.  Should  not  select  isolated  facts.  An  instruction  which  selects  one  or 
two  of  the  facts  in  a  case,  insufficient  to  sustain  a  verdict,  is  objection, 
able.  The  jury  should  consider  all  the  evidence,  without  having  their 
attention  specially  called  to  portions  of  it.    McGartney  v.  McMullen,  237. 

4.  May  he  refused  if  already  given.  It  is  not  error  for  a  court  to 
refuse  an  instruction  which  repeats  legal  principles  before  announced. 
Ibid.  237. 

5.  It  is  not  error  to  refuse  an  instruction,  though  correct  in  itself,  if 
it  is  substantially  embodied  in  another  which  is  given.  Chicago  and 
Alton  B.  B.  Co.  v.  Utley,  410. 

6.  Should  not  he  misleading.  An  instruction  may  be  abstractly  correct 
in  view  of  the  rights  of  certain  persons,  yet  if  it  have  a  tendency  to  mis- 
lead the  jury  in  reference  to  the  rights  of  the  immediate  parties  to  the» 
suit,  it  will  be  erroneous.     Wehher  et  al.  v.  Brown,  87. 

7.  So,  upon  the  trial  of  the  right  of  property  in  a  lot  of  wheat,  between 
a  creditor  of  A.  and  one  B.,  who  claimed  the  property  as  having  been 
raised  on  his  own  land  by  his  tenant,  to  whom  the  land  had  been  rented 
by  A.,  as  agent  of  B.,  the  court  instructed  the  jury,  for  the  claimant,  that 
if  A.  rented  the  land  in  question  to  third  parties,  and  as  agent  of  B., 
and  the  wheat  in  question  was  raised  by  virtue  of  said  renting,  and 
belonged  to  B.,  then  they  must  find  for  the  claimant.  It  was  held,  that 
although  the  instruction  would  have  been  unobjectionable  as  between 
the  parties  to  the  lease,  yet  it  was  erroneous  as  between  the  parties  to  this 
proceeding,  because  of  its  tendency  to  mislead  the  jury  by  giving  them 
the  impression  that  the  renting  of  the  land  by  A.  in  the  name  of  B.  set- 
tled the  question  of  the  title  to  the  rent  wheat,  when  the  creditor  claimed 
the  land  was  A's.     Ibid.  87. 

8.  Must  he  consistent.  An  instruction  in  a  criminal  proceeding,  which 
assumes  that  an  intent  may  be  conclusively  presumed,  from  the  existence 
of  another  fact,  to  be  felonious,  and.  at  the  same  time,  that  the  intent  may 
be  shown  to  be  innocent,  is  erroneous,  being  inconsistent  and  contradic- 
tory, and  calculated  to  mislead  the  jury.    Armstrong  v.  The  People^  511. 

9.  An  intent  which  can  be  justified  or  excused  can  not  be  felonious, 
nor  can  one  fact  be  conclusive  proof  of  the  existence  of  another  fact,  and 
at  the  same  time,  such  other  fact  be  susceptible  of  disproof     Ibid.  511. 

10.  Abstract  proposition  of  law.  It  is  not  error  to  refuse  to  instruct  a 
jury  upon  a  mere  abstract  proposition  of  law.    Bole  v.  Kennedy.,  282. 

11.  Should  not  employ  abstract  terms.  Instructions  should  be  framed 
with  reference  to  the  circumstances  of  the  case  on  trial  and  not  be 
expressed  in  abstract  and  general  terms,  when  such  terms  may  mislead 
instead  of  enlightening  a  jury.  Chicago  and  Alton  B.  B.  Co.  v.  Utley. 
410.    See  NEGLIGENCE,  6,  7. 

INSURANCE. 
Insuring  in  other  companies. 

1.  Its  effect  in  view  of  certain  provisions  of  the  policy.  An  insurance 
policy  issued  by  the  New  England  Company  provided  that  if  the  insured 
should  have  existing,  during  the  continuance  of  that  policy,  any  other 
insurance  not  consented  to  by  that  company  in  writing,  and  mentioned 
in  or  indorsed  upon  the  policy,  then  the  insurance  by  that  company 
should  be  void.  Held,  that  although  the  assured  had  existing  during  a 
portion  of  the  term  embraced  in  such  policy,  other  insurance,  not  con- 
sented to  by  the  New  England  Company,  either  in  writing  or  verbally, 
still,  if  such  other  insurance  had  ceased  to  exist  at  the  time  of  the  loss 
which  the  assured  was  seeking  to  recover  of  the  New  England  Company, 
his  right  of  recovery  would  not  be  affected.  JS'ew  Eng.  Fire  and  Marine 
Ins.  Co.  V.  Schettler,  166. 

2.  Or,  where  the  party  applying  to  the  agent  of  the  New  England 
Company  for  insurance,  mentioned  to  the  agent  that  he  already  had 
other  insurance^  the  assured  should  not  suffer  by  reaso'n  of  the  neglect 
of  the  agent  to  enter  it  in  writing,  on  the  policy.    Ibid.  166. 

442 


I 


INDEX.  584 


INSURANCE.    Continued. 
Insukance  agents— their  authority. 

3.  In  giving  the  assured  permission  to  remove  property.  A  insurance 
agent,  having  the  power  to  receive  premiums,  will  be  presumed  to  have 
authority  to  give  permission  to  the  holder  of  a  policy  to  remove  the 
property  insured  to  another  locality.  It  is  sufficient  that  the  party  acting 
as  agent,  was  the  authorized  agent  of  the  company.  Having  indorsed 
in  writing  on  the  policy  the  consent,  for  an  enhanced  premium,  for  the 
removal  of  the  property,  the  company  should  be  held  to  it  and  bound  by 
it.    Ibid.  167. 

As  TO  THE  FORM  OF  A  CONTRACT. 

4.  To  be  binding  on  the  company.  Notwithstanding  the  charter  of  an 
insurance  company  requires  their  contracts  of  insurance  to  be  executed 
in  a  particular  mode,  yet  if  they  adopt  a  different  mode,  and  receive  the 
benefit  of  the  contract,  they  will  be  bound  by  it.     Ibid.  167. 

5.  As  where  the  charter  of  a  company  required  that  all  agreements  in 
relation  to  insurance  should  be  signed  by  the  President  and  Secretary  of 
the  company,  it  was  held  that  an  agreement  signed  by  an  authorized 
agent  of  the  company,  giving  a  party  holding  a  policy  permission,  for 
an  enhanced  premium  which  was  paid,  to  remove  the  property  insured 
to  a  different  locality,  was  binding  upon  the  company.     Ibid.  167. 

INTEREST. 
When  recoverable. 

1.  For  delay  in  payment.  The  payee  of  an  order  payable  in  liquors, 
presented  it  to  the  drawee  and  obtained  the  liquors  upon  it,  but  becom- 
ing dissatisfied  with  the  quality  of  the  liquors  he  returned  them  to  the 
drawee.  The  drawer  then  told  the  payee  if  he  would  get  the  order  back 
from  the  drawee  he  would  pay  him  the  money  on,  it.  Tlie  payee  obtained 
the  order  from  the  drawee,  and  the  drawer  then  refused  to  pay.  The 
promise  was  made  in  September,  1861,  suit  was  instituted  upon  it  in 
October  following,  and  judgment  rendered  against  the  promisor  28th 
December,  1864.  It  was  held  tlie  delay  in  payment  was  such  as  war- 
ranted the  allowance  of  interest  on  the  claim.     Newlan  v.  Shafer,  379. 

3.  On  taking  an  account  between  partners.  In  a  suit  in  chancery  by  a 
portion  of  several  partners  against  one  of  the  firm  who  had  in  his  hands 
all  the  partnership  assets,  for  an  account,  the  complainants  are  entitled 
to  interest  on  the  amount  found  due  them,  from  the  time  they  demanded 
payment.  Derby  v.  Gage  et  al.,  27. 
JOINT  JUDGMENTS. 

Liability  of  each  defendant.    See  JUDGMENTS,  9. 
JUDGMENTS. 
Judgments  by  confession. 

1.  May  include  attorney's  fees.  A  judgment  entered  by  confession  upon 
warrant  of  attorney  may  properly  include  attorney's  fees,"  if  authorized  by 
the  warrant  of  attorney.    Ball  v.  Miller,  110. 

2.  Proof  of  warrant  of  attorney — what  is  sufficient.  An  affidavit  showing 
the  execution  of  a  warrant  of  attorney  to  confess  a  judgment,  filed  with 
the  warrant,  is  sufficient  proof  of  its  execution,  even  when  the  judgment 
is  entered  in  vacation.     Ibid.  110. 

3.  Of  irregularities — when  and  in  what  manner  they  may  be  questioned. 
A  judgment  by  confession  will  not  be  reversed  for  irregularities  in  its 
entry,  provided  it  is  in  conformity  with  the  power,  unless  the  defend- 
ant has  first  applied  to  the  court  below  for  relief,  and  shown  some  equit- 
able ground  therefor.     Ibid.  110. 

4.  If  irregularities  intervene  in  the  confession  of  a  judgment,  they 
cannot  be  taken  advantage  of  in  a  collateral  proceeding.  Until  reversed 
for  irregularity,  they  can  be  enforced.     Goodwin  et  al.  v.  Mix  et  al,  116. 

5.  Upon  what  grounds  they  will  he  set  aside,  or  opened  to  let  in  a  defense. 
A  judgment  entered  by  confession  in  vacation  upon  a  note,  more  than  a 
year  and  a  day  after  its  maturity,  will  not  be  set  aside,  or  the  defendant 
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JUDG-MENTS.    Judgments  by  confession.     Continued. 

let  in  to  make  his  defense,  merely  because  there  was  no  evidence  filed 
that  the  defendant  was  still  living,  and  that  the  debt,  or  a  portion  of  it, 
remaioed  unpaid,  and  no  order  of  a  judge  was  obtained  for  the  entry  of 
the  judgment.  In  addition  to  the  want  of  such  proof,  or  an  order  of  a 
judge,  it  must  appear  that  the  defendant  has  a  meritorious  defense 
Hempstead  v.  Humphrey,  90. 

6.  Former  decision  overruled.  The  case  of  Hinds  v.  Hopkins,  28  111. 
350,  on  that  subject,  is  overruled.     Ibid.  90. 

Judgment  in  debt  ok  assumpsit. 

7.  What  constitutes  a  judgment  in  debt.  In  an  action  of  debt  for  rent 
and  for  use  and  occupation,  the  verdict  found  the  amount  of  rent  due, 
and  a  judgment  was  rendered  thereon  for  the  amount  found  "  being  amount 
of  rent  due,  in  form  aforesaid  by  the  jury  herein  found  due,"  and  this  was 
held  to  be  substantially  good  as  a  judgment  in  debt.     Brown  v.  Keller,  63. 

Judgment  against  one  of  several. 

8.  When  a  part  only  may  he  hound.  In  a  proceeding  against  two  or  more 
defendants,  whose  interests  are  several,  the  finding  against  any  one  of  them 
thus  situated  not  being  apppealed  from  is  conclusive  against  such  party. 
Bees  V.  Gity  of  Chicago,  323. 

Joint  judgments. 

9.  Liability  under  them.  A  party  to  a  joint  judgment  cannot  discharge 
himself  by  paying  a  proportionate  share  of  the  judgment.     Ibid.  322. 

When  void  and  when  voidable  only. 

10.  Want  of  jurisdiction.  As  a  rule,  of  general,  if  not  uniform,  appli- 
cation, a  judgment  is  void  unless  the  court  has  jurisdiction  of  the  person 
of  the  defendant  and  of  the  subject-matter  of  the  suit.  White  v.  Jones 
et  al.,  159. 

11.  Judgments  by  confession — prematurely  entered — whether  void  or 
merely  voidable.  Where  a  warrant  of  attorney  authorized  a  judgment  to 
be  entered  by  confession  at  any  time  from  and  after  the  date  thereof,  an 
entry  of  the  judgment  on  the  day  of  the  date  of  the  warrant  would  be 
premature  and  without  legal  authority,  and  the  court  having  no  juris- 
diction of  the  person  of  the  defendant  the  judgment  and  all  proceed- 
ings under  it  would  be  absolutely  void.     Ibid.  159. 

12.  Want  of  jurisdiction  of  the  person  of  the  defendant  renders  judgment 
void.     See  JUSTICES  OF  THE  PEACE,  1,  2. 

What  is  a  final  judgment.  See  APPEALS  AND  WRITS  OF  ERROR,  1 
Reversal  of  a  judgment. 

Its  effect  upon  a  bona -fide  purchaser  under  it.     See  PURCHASER,  3. 
JUDGMENT  CREDITORS. 

Redeeming  from  a  prior  execution  sale. 

Of  what  the  redeeming  creditor  must  take  notice,  and  effect  of  redeeming 
from  a  sale  made  under  a  void  judgment.     See  REDEMPTION,  2. 
JUDGMENT  LIENS.     See  LIENS,  10. 
JUDICIAL  NOTICE.     See  EVIDENCE,  24. 
JURISDICTION. 
In  cases  of  mandamus. 

1.  Jurisdiction  of  the  Circuit  Courts.  The  act  relating  to  mandamus 
does  not  authorize  the  Circuit  Courts  to  issue  that  writ  to  operate  beyond 
the  limits  of  the  respective  circuits.  Welch  v.  The  People  ex  rel.  Byrns 
etal.,  21. 

2.  Consent  would  not  confer  jurisdiction.  Nor  could  the  Circuit  Court 
of  one  circuit  acquire  jurisdiction  to  issue  a  writ  of  mandamus  to  oper- 
ate within  the  limits  of  another  circuit,  even  by  consent  of  parties. 
Welch  V.  I'he  People  ex  rel.  Byrns  et  al.,  21. 

3.  So,  where  the  judge  of  one  circuit  awards  an  injunction  which  is  to 
operate  and  must  be  issued  in  another  circuit,  and  the  clerk  whose  duty 
it  is  to  issue  the  writ  refuses  so  to  do,  to  compel   him  by  mandamus, 
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JURISDICTION.    In  cases  of  mandamus.     Continued. 

resort  to  the  Supreme  Court  would  be  necessary,  or  to  the  court  of  which 
he  was  clerk.     Ibid.  21. 
In  the  granting  of  injunctions. 

When  granted  by  a  circuit  judge — extent  oftlieir  operation.     See  INJUNC- 
TIONS, 1. 
Power  of  one  judge  to  grant  an  injunction  after  another  has  refused.     See 
same  title,  2. 
Titles  to  lands  in  other  states. 

Jurisdiction  of  courts  of  one  State  over  titles  to  lands  in  another  State.     See 
CONFLICT  OF  LAWS,  1,  2. 
Jurisdiction  of  commissioners  of  highways. 

In  what  mode  it  may  he  questioned.     See  CERTIORARI,  3. 
Jurisdiction  of  the  person. 
How  acquired  hy  a  justice  of  the  peace,  and  effect  of  the  want  of  it.     See 
JUSTICES  OF  THE  PEACE,  1,  2. 
Jurisdiction  in  Chancery. 

In  matters  of  trust.     See  CHANCERY,  1. 
JURY. 

What  it  is  their  province  to  decide. 

1.  As  to  when  a  guaranty  was  made.  It  is  the  province  of  the  jury, 
and  not  of  the  court,  to  determine  whether  there  is  proof  tendin,^  to  show 
that  a  warehouseman's  receipt  and  guaranty  thereon  were  made  at  the 
same  time.     Underwood  v.  Ilossack,  209. 

2.  The  weight  of  emdence.  It  is  not  the  province  of  the  court  to  tell  the 
jury,  in  a  case  where  there  is  much  and  conflicting  testimony,  or,  indeed, 
in  any  case,  which  evidence  is  the  strongest.  The  value  of  all  testimony  is 
to  be  ascertained  by  the  jury,  by  weighing  it,  and  to  find  whichever  way 
it  preponderates.    Uockwood  v.  Poundstone,  199. 

3.  The  question  of  fraud  is  one  for  the  jury  to  determine  upon  the  evi- 
dence.    Hayes  et  al.  v.  Bernard,  297. 

In  CrimiNzVL  cases. 
Should  he  placed  in  charge  of  a  sworn  officer.     See  CRIMINAL  LAW,  14, 
15,  16 
JUSTICES  OF  THE  PEACE. 
Jurisdiction  of  the  person. 

1.  Of  the  time  of  service  required  hefore  trial  and  effect  of  insufficient 
notice  in  that  regard.  The  statute  requires  that  a  summons  issued  by  a 
justice  shall  be  served  at  least  three  days  before  the  trial,  and  where  it 
appears  a  trial  was  had  upon  a  shorter  notice  than  that,  unless  there  was 
an  appearance  by  the  defendant,  the  justice  will  have  failed  to  acquire 
jurisdiction  of  his  person,  and  any. judgment  rendered  against  him  will 
be  absolutely  void,  and  may  be  questioned  in  any  other  proceeding,  direct 
or  collateral.    Johnson  et  al.  v.  Baker,  98. 

.2.  So  where  a  transcript  of  a  judgment  rendered  by  a  justice  of  the 
peace  was  filed  in  the  office  of  the  Clerk  of  the  Circuit  Court,  and  an  execu- 
tion was  issued  thereon,  which  was  levied  upon  lands,  and  the  lands 
were  sold  in  pursuance  of  such  levy,  it  appearing  that  the  summons 
issued  by  the  justice  was  served  only  two  days  before  the  judgment  was  ren- 
dered, the  judgment  and  all  pi*oceedings  under  it  were  held  void.     Ibid.  98. 

3.  Of  redemption  hy  a  judgment  creditor  from  a  sale  under  such  a  judg- 
ment on  a  transcript  jiied  in  the  Circuit  Court.     See  REDEMPTION,  1,  2. 

Jurisdiction  in  Chicago 

4.  Under  the  ordinance  concerning  flour  inspection.  See  CHICAGO, 
CITY  OF,  3. 

LANDLORD  AND  TENANT. 
When  tenant  discharged  from  payment  of  rent. 

1.  Eviction  of  a  tenant  by  the  landlord  or  a  stranger  before  the  end  of 
the  term  exonerates  the  tenant  from  the  payment  of  rent.  Wright  v.  Lat- 
tin  et  al,  293. 
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LANDLORD  AND  TENANT.     Continued. 
Tenant  dischakged  from  terms  op  lease  generally. 

3.    By  act  of  landlord.    Any  act  of  the  landlord  which  renders  the 
lease  unavailing  to  the  tenant  discharges  such  tenant  from  the  terms  and 
conditions  of  the  lease,  and  he  may  abandon  it.     Ibid.  293. 
Of  eviction  under  grantee  op  landlord. 

3.  If  the  grantee  of  a  lessor  let  to  another  during  the  unexpired  term 
who  evicts  the  first  tenant,  such  grantee  becomes  responsible  for  the  act. 
Ibid.  293. 

Covenant  by  landlord  to  make  repairs. 

4.  Effect  of  hreach  thereof  Where  a  landlord  covenants  to  repair  before 
the  term  commences,  but  the  tenant  enters  upon  the  term  and  receives 
possession  before  such  covenant  is  performed,  he  cannot  abandon  the 
lease  and  refuse  to  pay  rent  for  the  breach  of  any  other  covenant  except 
for  quiet  enjoyment.     Ibid.  293. 

5.  Where  a  landlord  fails  to  perform  such  covenant,  the  tenant  may- 
recoup  the  amount  from  the  rent,  or  may  sue  upon  the  covenant.  Ibid 
293. 

LARCENY. 

What  constitutes.    See  CRIMINAL  LAW,  4. 
LEGISLATURE. 
Pay  op  its  members. 
Constitutional  requirements  in  making  appropriations  therefor.    See  CON- 
STITUTIONAL LAW,  1,  2,  3. 
Paying  members  in  gold. 

Under  act  of  1865.     See  same  title,  1,  and  STATE  TREASURER. 
LEGISLATIVE  POWER. 
Vested  rights. 

1.  A  legislative  enactment  can  not  take  from  the  husband  a  vested  life 
estate,  and  give  it  to  the  wife,  nor  can  it  take  away  even  an  inchoate  right 
of  dower.  Quere.  How  far  a  Legislature  may  go,  in  exempting  the  hus- 
band's life  estate  from  execution  under  pretence  of  regulating  remedies? 
Rose  et  al.  v.  Sanderson,  247. 

2.  Courts  will  do  no  violence  to  the  language  of  a  law,  for  the  purpose 
of  exempting  property  from  the  payment  of  just  debts.     Ibid.  247. 

LIEN. 
How  it  may  be  created. 

1.  By  the  discharge  of  an  incumbrance.  Where  a  part  of  a  tract  of  land 
owned  by  the  husband,  is  allotted  to  the  wife  as  alimony,  upon  a  decree 
for  divorce,  and  it  is  decreed,  that  as  between  the  husband  and  wife,  cer- 
tain incumbrances  upon  the  land  shall  rest  exclusively  upon  the  portion 
reserved  to  the  husband,  if  the  wife,  to  protect  her  interests  should  dis- 
charge a  portion  of  the  incumbrance,  she  would  have  a  lien  upon  the 
husband's  portion  to  secure  the  refunding  of  the  money  paid.  Blue  v. 
Blue  et  al.y  9. 

2.  So  if  the  incumbrance  consisted  of  unpaid  purchase  money  upon 
the  land,  and  the  wife  paid  a  small  portion  of  it  to  prevent  a  forfeiture 
of  the  contract  under  which  it  was  held,  that  would  give  her  a  lien,  but 
would  not  entitle  her  to  a  conveyance  of  the  entire  land.     Ibid.  10. 

Lien  upon  collaterals. 

3.  Whether  waived.  Where  a  promissory  note  is  placed  in  the  hands 
of  a  sheriff  as  collateral  security  for  an  execution  which  he  holds  against 
the  owner  of  the  note,  an  attempt  by  the  sheriff"  to  hold  the  note  under  a 
void  levy  of  the  execution  upon  it  will  not  operate  as  a  waiver  of  the 
lien.    Fisher  et  al.  v.  Meek,  92. 

Vendor's  lien. 

4.  When  it  exists.  Two  partners  held  unequal  interests  in  land,  but 
under  a  conveyance  to  them  jointly,  so  that  each  hefd  a  moiety  of  the 
legal  title,  but  in  equity  held  according  to  their  respective  interests  as 
partners.    The  executor  of  the  partner  holding  the  greater  interest  coa- 
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LIEN.     Vendor's  lien.     Continued. 

veyed  by  deed  "all  the  ri,i2;lit,  title  and  interest"  of  the  testator,  thereby 
vesting  in  the  grantee  tlie  legal  title  to  one-half  the  land  and  the  equit- 
able title  to  the  additional  interest  held  by  the  testator,  it  was  held,  that 
of  the  purchase  money  of  tlie  interest  to  which  such  grantee  held  the 
equitable  title  only,  remained  unpaid,  that  interest  would  be  subject  to 
the  ordinary  vendor's  lien,  wliile  vested  in  him  or  in  a  purchaser  with 
notice.    Putnam,  Ex'or  v.  DoJjblm  et  al.,  394. 

5.  Should,  however,  the  holder  of  the  legal  and  equitable  title  thus 
obtained,  convey  his  entire  interest,  as  by  deed  purporting  to  convey  the 
whole  tract,  such  subsequent  purchaser,  not  having  notice  of  the  non- 
payment of  the  purchase  money  for  the  equitable  interest,  would  hold 
it  discharged  of  the  vendor's  lien.     Ibid.  394. 

6.  And  the  subsequent  purchaser  thus  holding  without  notice,  and 
therefore  discharged  of  the  vendor's  lien,  would  afford  protection  to  his 
grantee,  even  though  the  latter  had  notice,  against  the  original  vendor's 
lien  for  unpaid  purchase  money.  An  equity  in  that  regard  could  not  be 
worked  out  through  an  intermediate  innocent  holder  against  his  grantee 
with  notice.     Ibid.  894, 

Of  an  equitable  lien. 

7.  For  unpaid  purchase  money,  as  distinguished  from  a  technical  vendor^s 
lien.  Should  the  holder  of  the  moiety  of  the  legal  title,  with  the  addi- 
tional equitable  title,  thus  discharged  of  the  technical  vendor's  lien,  con- 
vey an  undivided  half  omitting  to  convey  the  additional  interest  to  which 
he  held  the  equitable  title,  and  the  purchaser  of  such  undivided  half 
should  then  obtain  the  outstanding  legal  title  to  the  other  moiety,  even 
witli  notice  that  the  last  acquired  moiety  of  the  legal  title  was  chargeable 
with  the  equitable  title  to  a  portion  of  it  in  the  hands  of  his  first  vendor, 
he  would  hold  the  entire  legal-  title  not  only  discharged  of  the  original 
vendor's  lien  for  unpaid  purchase  money,  but  discharged  also  from  any 
equitable  claim  in  his  favor  in  reference  thereto.     Ibid.  894. 

Execution  lien. 

8.  Does  not  arise  under  a  void  judgment.  A  judgment  prematurely 
entered  by  confession,  and  all  proceedings  under  it,  are  absolutely  void, 
and  as  a  consequence,  no  lien  upon  the  property  of  the  defendant  would 
be  created  by  placing  an  execution  issued  upon  such  a  judgment  in  the 
hands  of  an  oflScer.     White  v.  Jones  et  al.,  160. 

Revivor  of  lien. 

9.  Intervening  rights  protected.  If  a  promissory  note  were  given  in 
payment  and  satisfaction  of  a  judgment  previousl}^  rendered  against 
one  of  the  makers,  the  subsequent  repudiation  of  such  payment  by  the 
makers  of  the  note  can  not  affect  the  intervening  rights  of  a  bona  fide 
purchaser  of  property  upon  which  a  lien  had  existed  under  the  judg- 
ment,  but  which  had  been  extinguished  by  such  payment.     Ibid.  160. 

Judgment  liens. 

10.  Elder  and  junior  liens.  Where  a  judgment  debtor  acquires  title 
to  land  after  the  judgment  was  obtained,  and  immediately  executes  a 
mortgage  thereof  to  a  third  person  to  secure  him  against  some  contin- 
gent liabilities,  not  to  secure  the  purchase  money  of  the  land,  the  judg- 
ment will  be  the  elder  lien.     Root  v.  Curtis^  192. 

Lien  upon  a  homestead. 

Upon  the  excess  over  (me  thousand  dollars.    See  HOMESTEAD,  5,  6. 
Attorney's  lien. 

How  lost.    See  ATTORNEY  AT  LAW,  2. 
Partner's  lien. 

On  firm  property  for  payment  of  partnership  debts.   See  PARTNERSHIP,  5. 
Creditor's  lien  on  partnership  property. 

For  payment  of  firm  debts.     Same  title,  2  to  8. 
How  lien  is  affected  by  partition. 

Whether  a  lien  upon  the  undivided  estate  of  a  tenant  in  common  follows  a 
partition  of  the  estate.    See  PARTITION,  6,  7,  8. 
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LIMITATIONS. 

Op  a  new  promise. 

1.  To  take  a  case  out  of  the  statute.  In  order  to  remove  the  bar  of  the 
statute  of  limitations  by  a  new  promise  made  witliin  the  period  of  lim- 
itation, it  is  necessary  there  should  be  shown,  either  an  express  promise 
to  pay  the  money;  a  conditional  promise,  with  performance  of  the  con- 
dition; or  an  unconditional  admission  of  the  justice  of  the  debt.  Par- 
sons V.  Northern  111.  Goal  and  Iron  Go.,  430. 

2.  So,  where  the  debtor  expresses  a  willingness  to  pay  the  claim  pro- 
vided certain  credits  are  allowed  him,  and  a  particular  item  stricken  out, 
to  which  the  creditor  declines  to  accede,  there  is  no  sufficient  promise  to 
pa}^,  nor  acknowledgment  of  the  justice  of  the  debt,  to  relieve  it  from 
tlie  operation  of  the  statute.     Ibid.  430. 

Of  the  right  op  dower. 

3.  Whether  the  remedy  for  dower  may  he  barred  hy  the  limitation  act  of 
1839.  The  remedy  to  enforce  the  right  of  dower  is  embraced  within  the 
provisions  of  the  first  section  of  the  Limitation  Act  of  1839,  so  that  a 
widow  must  pursue  her  remedy,  as  against  a  party  whose  possession  con- 
forms to  the  requirements  of  that  act,  within  the  seven  years  therein 
prescribed,  or  her  claim  will  be  efltectually  barred.     Owen  v.  Peacock,  33. 

4.  Under  the  general  limitation  law,  and  herein,  whetlier  there  can  be  pos- 
session adverse  to  the  widow.  This  case  was  regarded  as  being  controlled 
by  the  act  of  1839,  and  the  court  declined  deciding  the  question  which 
was  made,  whether  the  suit  for  dower  is  or  is  not  included  in  the  genera) 
limitation  lav/s  of  this  State;  but  upon  the  question  whether  a  person 
holding  in  the  same  right  with  the  widow  could  have  a  possession 
adverse  to  her,  the  court  say,  there  are  decisions  of  respectable  courts 
favoring  the  view  that  a  possession  under  such  circumstances  could  not 
be  adverse  to  the  widow's  claim  of  dower,  but  they  could  not  perceive  its 
force.  When  applied  to  the  heir  at  law  upon  whom  the  descent  is  cast, 
or  to  the  devisee  under  a  will,  it  might,  with  some  plausibility,  perhaps 
with  perfect  accuracy,  be  said,  they  hold  in  subordination  to  the  right  of 
the  widow  to  her  dower.  But  as  it  regards  the  purchaser  from  the  hus- 
band, or  from  the  heir  at  law  or  devisee,  it  seems  a  harsh  rule;  and  when 
he  enters  and  occupies,  it  seems  right  that  he  should  be  deemed  as  hold- 
ing adversely  to  all  the  world.  The  court,  however,  express  no  definite 
opinion  on  the  question.     Owen  v.  Peacock,  33. 

5.  Whether  barred  in  equity  aside  from  the  statute,  as  a  stale  claim. 
The  question  was  also  made,  whether  a  claim  for  dower  may  not  be 
barred  by  the  operation  of  the  principle,  recognized  and  acted  upon  in 
courts  of  equity,  not  to  enforce  stale  claims,  independent  of  any  statute 
of  limitations.  But  it  was  not  deemed  necessary  to  consider  the  stale. 
ness  of  the  demand  in  this  case,  and  it  was  dismissed  with  the  remark 
that  as  a  general  principle,  courts  of  equity  will  not  enforce  stalt 
demands  of  any  description,  unaccompanied  by  some  weighty  reasoi 
why  the  demand  was  suffered  to  become  stale.    Ibid.  33. 

MANDAMUS. 
By  what  courts  it  may  be  issued. 

1.  When  the  judge  of  one  circuit  has  awarded  an  injunction  whiui 
is  to  operate  and  must  be  issued  in  another  circuit,  if  the  clerk  whose 
duty  it  is  to  issue  the  writ,  refuses  t(^  do  so,  to  compel  him  by  mandamus, 
resort  to  the  Supreme  Court  would  be  necessary,  or  to  the  court  of  whicti 
he  was  clerk.     Welch  v.  The  People,  ex  rel.  Byrns  et  al.,  21. 

2.  The  act  relating  to  mandamus  does  not  authorize  the  Circuit  Courts 
to  issue  that  writ  to  operate  beyond  the  limits  of  the  respective  circuits. 
Ibid.  21. 

8.  Nor  could  the  Circuit 'Court  of  one  circuit  acquire  jurisdiction  to 
issue  a  writ  of  mandamus  to  operate  within  the  limits  of  another  circuit, 
even  by  consent  of  parties.    Ibid.  21. 
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MARRIED  WOMEN. 

Act  of  1861 — what  is  embraced  tiiekein. 

1.  Of  an  estate  hy  the  curtesy.  A  life  estate  vested  in  the  husband,  at 
the  time  of  the  passage  of  the  act,  entitled :  "  An  act  to  protect  married 
women  in  their  separate  propert3^"  is  not  within  the  description,  "  of 
property  belonging  to  any  married  woman  as  her  sole  and  separate 
property."  Rose  et  al.  v.  Sanderson,  247. 
MASTER'S  REPORT. 

When  it  must  first  be  excepted  to.    See  PRACTICE,  6. 
MEASURE  OF  DAMAGES. 
Under  a  special  contract. 

1.  Upon  recovery  under  the  common  counts.  While  in  an  action  to 
recover  for  services  rendered  against  a  special  contract,  which  has  been 
substantially  performed  by  the  plaintiff,  and  nothing  remains  but  the 
payment  of  money,  recovery  may  be  had  under  the  common  counts ;  yet 
the  recovery  must  be  limited,  of  course,  to  the  amount  due  under  the 
special  contract.    Pickard  &  Munger  v.  Bates  &  Towslee,  40. 

Where  no  price  is  fixed  by  the  contract. 

2.  When  a  party  engages  the  service  of  another,  as  of  an  attorney  at 
law  to  defend  a  suit,  agreeing  to  pay  him  therefor  whatever  he  may  see 
proper  to  charge,  the  party  for  whom  the  services  may  be  rendered  is  not 
precluded  by  the  terms  of  such  an  agreement  from  disputing  the  charge, 
but  the  measure  of  recovery  will  be  whatever  the  services  were  reasonably 
worth.     Van  Arman  v.  Byington  et  al.,  443. 

Abandonment  of  a  cause  by  an  attorney. 

3.  Measure  of  recovery  for  Ms  services.  Where  attorneys  who  are 
employed  under  a  special  contract  to  prosecute  a  suit  abandon  the  cause 
before  its  termination,  they  are  thereby  deprived  of  any  claim  under  the 
contract,  and  must  be  left  to  recover  such  fees  and  compensation  as  they 
are  reasonably  entitled  to  on  the  basis  of  a  quantum  meruit.  Morgan  et  al. 
V.  Roberts,  65. 

MISPRISON  OF  A  CLERK. 

Will  not  vitiate  a  judgment.    See  ERROR,  2. 
MORTGAGE. 

What  constitutes  a  mortgage. 

1.  Whether  a  deed  absolute  on  its  face  is  a  mortgage.  It  has  been  repeat 
edly  held  that  deeds,  in  form  absolute,  may  be  shown  to  be  mortgages  ir 
fact.  Courts  are  not  estopped  from  looking  into  the  facts  and  circum- 
stances of  such  a  deed,  to  ascertain  whether  it  was  not  intended  as  a  mere 
security  for  a  loan  of  money.     Reigard  v.  McNeil,  400. 

2.  And  parol  evidence  is  admissible  to  show  the  transaction  to  be  ol 
that  character.     Ibid.  400. 

3.  And  where  a  party  acquires  the  legal  title  by  purchase  at  a  sheriff's 
sale  of  land  under  execution,  in  pursuance  of  a  parol  agreement  with 
the  judgment  debtor  that  he  is  to  hold  the  title  thus  obtained  as  a  security 
for  a  loan  of  the  money  paid  to  relieve  the  land  from  the  judgment  lien, 
and  that  he  will  reconvey  when  the  money  is  refunded,  the  case  is  not 
distinguishable  from  any  other  where  the  deed,  though  absolute  in  terms, 
was  designed  simply  as  a  security  for  a  loan.     Ibid.  400. 

Once  a  mortgage  always  a  mortgage. 

4.  Subsequent  purchasers.  The  rule  is  of  general  application,  in  a 
court  of  equity,  once  a  mortgage  always  a  mortgage.  So  a  purchaser 
from  one  holding  in  that  charjicter,  with  notice,  will  be  treated  as  a  mort- 
gagee simply.     Reigard  v.  McNeil,  400. 

5.  Nor  will  the  fact  that  the  subsequent  purchaser  obtained  the  posses- 
sion of  the  premises  from  the  original  owner,  by  artifice  or  otherwise, 
change  the  relation  of  the  parties.     Ibid.  400. 

Defense  on  foreclosure. 

6.  Failure  of  consideration.  Where  a  mortgage  is  given  upon  one 
tract  of  land  to  secure  the  purchase  money  of  another  tract,  which  the 
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MORTGAGE.    Defense  on  porclosure.    Continued. 

mortgagee  coveii.ints  to  convey,  with  warranty,  but  to  whicli  he  has  no 
title,  such  failure  of  title  in  the  vendor  is  a  good  defense  in  equity  in  a 
proceeding  to  foreclose  the  mortgage.    Smith  v.  Newton^  230. 
MOTION". 
When  proper. 

On  application  for  bail.    See  CRIMINAL  LAW,  7. 
When  not  necessary. 
For  rule  to  file  a  suMcient  a/ppeal  bond  on  an  appeal  from  a  justice  of  tJie 
peace.    See  APPEALS  FROM  JUSTICES,  2. 
NAMES. 

Variance  therein.    See  VARIANCE,  1. 
NAVIGABLE  STREAMS. 
Erection  op  bridges  across  them. 

1.  Of  the  relative  rights  in  respect  thereto.  It  cannot  be  said  that  the 
navigation  of  the  Illinois  river  is  of  most  importance  and  paramount  to 
all  conflicting  rights,  and  that  no  one  has  any  right,  to  erect  a  bridge 
across  the  same,  if  it  in  the  least  materially  obstructs  its  free  navigation. 
Illinois  River  Packet  Go.  v.  Peoria  Bridge  Asso'n,  467. 

2.  The  true  doctrine  is,  that  conceding  the  right  of  the  State  to  author 
ize  building  bridges  over  the  navigable  waters  lying  within  its  jurisdic 
tion,  such  structures  should  be  so  erected  as  to  interfere  as  little  as  possible 
with  the  right  of  free  navigation.      Ibid,  467. 

3.  And  if  it  appears  that  a  bridge  is  of  the  most  approved  construc- 
tion, and  sufficient  way  left  for  the  passage  of  boats,  in  ordinary  condi 
tions  of  the  wind  and  stages  of  the  water,  those  navigating  them,  at  the 
same  time  using  proper  care  and  caution,  it  shall  not  be  averred  of 
such  bridge  that  it  materially  obstructs  the  navigation  of  the  river.  Ibid. 
467. 

4.  If  the  wind  and  water  are  unpropitious  to  an  attempt  to  pass 
through  the  draw,  then  ordinary  caution  would  require  the  vessel  to  stop 
until  the  danger  has  passed.  Illinois  Miver  Packet  Co.  v.  Peoria  Bridge 
Asso^n,  467. 

5.  The  right  to  a  free  navigation  of  our  western  rivers,  and  the  right 
of  the  State  to  provide  means  for  crossing  them,  by  bridges  or  other- 
wise, are  co-existent,  and  neither  can  be  permitted  to  destroy  or  essen- 
tially impair  the  other.     Ibid.  467. 

6.  The  authority  to  construct  a  bridge  across  a  navigable  water  wholly 
in  this  State,  should  be  exercised  in  such  a  manner  as,  while  it  gives 
full  effect  to  the  power  itself,  it  should  interfere  as  little  as  possible 
with  the  right  of  free  navigation;  and  this  is  the  true  test  whether  a 
particular  structure  is  such  an  obstruction  as  is  contrary  to  law.  Ibid. 
467. 

7.  A  bridge  constructed  on  the  most  approved  plan,  at  the  proper 
place  and  with  sufficient  channel  between  the  piers,  over  any  of  our 
navigable  waters,  can  not,  under  any  circumstances,  be  held  to  be  a  mate- 
rial obstruction  to  the  navigation,  if  it  appear,  that  in  ordinary  times, 
with  ordinary  wind  and  water,  the  draw  can  be  safely  passed,  and  that  no 
better  structure  could  be  erected  for  the  purpose  designed,  with  the 
amount  of  outlay  demanded  for  such  undertakings.    Ibid.  467. 

8.  If  on  reaching  one  of  these  bridges  the  vessel  should  be  overtaken 
by  an  unfavorable  v/ind,  or  by  any  circumstance,  that  would  render  some 
delay  prudent,  the  delay  must  be  incurred,  for  the  right  to  erect  the  bridge 
is  co-extensive  with  the  right  to  navigate  the  river.     Ibid.  467. 

9.  A  mere  delay  in  passing  a  bridge,  whicJi  prudence  would  advise 
as  unpropitious  moments,  when  wind  and  currents  are  not  favorable,  can 
not  affix  to  it  the  quality  of  a  material  obstruction,  or  of  any  other  descrip- 
tion of  obstruction,  for  the  erection  of  which  the  owners'should  be  liable 
VOL  damages.     Ibid.  467. 
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NAVIGABLE  STREAMS.     Continued. 
Effect  of  ordinance  of  1787. 

10.  There  is  no  restriction  in  this  ordinance,  if  it  be  st'll  in  force, 
on  the  power  of  the  State  to  use  the  most  approved  artificial  means  for 
crossing  navigable  waters  within  the  State;  it  only  prohibits  tlieir  obstruc- 
tion, and  the  imposition  of  any  tax  or  duty  on  their  navigation.  Ibid. 
467. 

11.  The  ordinance,  in  declaring  certain  navigable  waters  shall  be 
common  highways  and  forever  free,  without  any  tax,  impost  or  duty 
therefor,  does  not  mean  that  they  shall  be  common  highways  free  from 
all  and  every  condition,  but  only  that  the^  shall  be  free  from  obstruc- 
tion, and  free  from  any  burden  imposed  in  the  shape  of  a  duty  or  tax. 
Ibid.  467. 

NEGLIGENCE. 
On  the  part  of  railroad  companies. 

1.  And  herein  of  mutual  negligence.  As  a  railroad  train  rounded  a 
curve  in  the  road  in  the  City  of  Chicago,  a  heavily  loaded  wagon,  with 
horses  attached,  was  in  plain  view  but  a  few  hundred  feet  distant,  sta- 
tionary across  the  track.  When  the  engine  driver  first  saw  the  wagon  he 
observed  there  was  no  one  near  it,  and  he  must  have  remarked,  from  its 
appearance,  it  was  a  loaded  wagon.  He  saw  the  wagon  in  time  to  have 
avoided  a  collision  by  stopping  the  train,  but  did  not  attempt  to  do  so 
until  it  was  too  late,  supposing  the  wagon  would  be  removed.  The 
wagon,  however,  was  stalled,  and  could  not  be  removed  in  time  to  avoid 
a  collision,  and  the  train  ran  into  it,  injuring  the  wagon  and  horses 
attached  to  it.  It  was  held,  in  an  action  against  the  railroad  company  to 
recover  for  the  injury,  to  be  culpable  negligence  on  the  part  of  the  engine 
driver,  in  view  of  the  possible  disastrous  consequences  to  life  and  prop- 
erty, to  act  upon  the  hypothesis  that  the  wagon  might,  in  some  mode, 
be  got  out  of  his  way,  instead  of  using  the  certain  means  within  his 
own  control  to  prevent  a  collision.  Chicago  and  Alton  Railroad  Go.  v. 
Hogarth,  370. 

2.  Nor  could  it  be  said  the  driver  of  the  team  was  guilty  of  an  equal 
degree  of  negligence  with  that  of  the  engineer,  because  he  sought  the 
means  which  an  ordinary  prudent  man  would,  under  like  circumstances, 
to  extricate  his  wagon,  instead  of  going  round  the  curve  to  attempt  to 
stop  by  signals  any  train  that  might  be  approaching.  The  driver  of  the 
team,  under  such  circumstances,  was  not  chargeable  with  notice  that  a 
train  was  due  when  his  wagon  stalled.     Ibid.  370. 

3.  The  servants  of  the  company  were  bound  to  use  diligence  and  cau- 
tion even  before  they  became  aware  that  the  wagon  was  stalled.  As  soon 
as  the  wagon  was  discovered  stationary  upon  the  track,  at  a  distance 
which  would  be  passed  over  in  about  one  minute,  they  should  have  used 
all  the  means  in  their  power  to  prevent  the  imminent  collision,  whether 
they  knew  it  to  be  stalled  or  not.     Ibid.  370. 

4.  Although  there  may  have  been  circumstances  in  the  conduct  of  the 
plaintiff  which  constituted  negligence  on  his  part,  yet  if  the  defendant 
was  chargeable  with  a  far  greater  degree  of  negligence,  and  thereby 
caused  the  injury,  he  would  be  liable.     Ibid.  370. 

5.  Nor  does  it  follow  that  because  some  act  on  the  part  of  the  plain- 
tiff which  constituted  negligence  contributed  to  the  result  it  should  dis- 
charge the  defendant,  if  the  negligence  was  slight  in  comparison  with 
that  of  the  defendant.     Ibid.  370. 

6.  In  an  action  against  a  railroad  company  to  recover  the  value  of  a 
horse  found  dead  upon  the  track  at  a  point  where  the  company  were 
required  to  fence,  the  horse  having  the  appearance  of  having  been  killed 
by  a  locomotive,  it  was  held  to  be  erroneous  to  instruct  the  jury  "  that 
the  mere  fact  of  the  horse  being  killed  on  the  track  was  evidence  of 
negligence  on  the  part  of  the  company,"  because  that  language  would 
doubtless  be  understood  as  meaning  that,  if  the  horse  were  killed  on 
the  track,  that  fact,  of  itself,  would  prove  negligence  on  the  part  of  the 
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company,  when  such  is  not  the  law.     Chicago  and  Alton  R.  JR.  Go.  v. 
Utley,  410. 

7.  Had  the  instruction,  however,  merely  meant  that  the  fact  of  the 
horse  being  killed  on  the  track  was  a  circumstance  which  might  be  con- 
sidered in  determining  the  question  whether  the  fences  and  cattle  guards 
were  good  and  sufficient,  it  would  have  been  unobjectionable.     Ibid.  410. 

Railroad  trains  crossing  highways. 

8.  And  lierein  of  mutual  negligence.  Railroad  companies  are  bound, 
in  crossing  public  highways  to  so  regulate  the  speed  of  their  trains,  and 
to  give  such  signals,  as  to  apprise  persons  of  their  approach.  It  is  also 
the  duty  of  those  having  charge  of  the  trains  to  keep  a  look-out  so  as  to 
foresee,  and,  as  far  as  possible,  to  prevent  injury  to  persons  exercising 
their  legal  right  in  traveling  upon  the  highway.  Ghicago,  Burlington  and 
Quincy  Railroad  Go.  v.  Gauffman,  424. 

9.  And  it  is  equally  the  duty  of  persons  when  crossing  the  track  of  a 
railroad  to  be  on  their  guard,  and  to  see  that  they  are  not  incurring 
danger  to  themselves  or  their  property.     Ibid.  424. 

10.  If  a  person  thus  situated  is  guilty  of  negligence,  he  must  be 
responsible  for  its  consequences,  unless  the  company  have  been  guilty 
of  misconduct  still  more  gross  and  willful.     Ibid.  424. 

11.  But  negligence  on  the  part  of  the  individual  will,  by  no  means, 
absolve  the  railroad  company  from  their  duty  to  use  all  reasonable  efforts 
to  prevent  injury.     Ibid.  424. 

12.  The  same  rule  in  that  regard,  applies  to  cases  of  injury  to  property 
and  to  persons.     Ibid.  424. 

13.  It  is  gross  negligence  in  an  engine  driver  not  to  have  observed 
stock  upon  or  near  the  track  at  a  road  crossing  for  eighty  or  one  hundred 
yards  before  reaching  that  point,  when  he  could  readily  have  done  so. 
Ibid.  424. 

14.  Where  a  railway  train  is  made  up  of  platform  cars,  which  are 
being  driven  before  the  locomotive  towards  the  crossing  of  a  highway, 
the  approach  being  through  a  cut,  so  that  persons  approaching  the  cross- 
ing on  the  highway  would  be  unable  to  discover  the  character  of  the 
train  until  it  emerged  from  the  cut  at  the  crossing,  it  is  incumbent  on 
those  in  charge  of  the  train  to  use  every  possible  precaution  in  order  to 
avoid  collisions,  both  by  running  at  a  low  rate  of  speed,  and  by  a  contin- 
uous sounding  of  the  bell  or  whistle  for  the  eighty  rods  required  by  the 
law.      Ghicago,  Burlington  and  Q,uincy  R.  R.  Co.  v.  IViplett,  Adm^r,  482. 

15.  And  in  an  action  for  injury  resulting  from  a  collision  at  such  a 
crossing,  the  fact  that  the  signal  was  not  continuously  given  in  the 
manner  required  by  the  statute,  is  to  be  considered  in  connection  with 
the  peculiar  mode  *^in  which  the  train  was  made  up,  the  high  rate  of 
speed  at  which  it  was  running,  the  dangerous  character  of  the  cross- 
ing, and  the  fact  that  the  engineer  saw  the  vehicle  in  which  the  per- 
son injured  was  riding,  approaching  on  the  highway  at  the  time  the 
signal  should  have  been  given.  Chicago,  Burlington  and  Quincy  R.  R. 
V.  Triplett,  Adrn'r,  482. 

16.  Where  a  train  of  the  character  indicated  came  in  collision  with 
the  vehicle  at  such  a  crossing,  resulting  in  the  death  of  the  passenger, 
it  appearing  that  the  engineer  saw  the  vehicle  approaching  at  the  time 
he  should  have  given  the  signal,  but  neglecting  to  do  so,  except  by  a 
signal  blast  of  the  whistle,  and  not  attempting  to  check  the  speed  of 
the  train  until  he  whistled  down  the  brakes  at  the  moment  of  the  col. 
lision,  this  was  held  to  be,  not  merely  negligence,  but  a  criminal  reck- 
lessness of  human  life,  for  which  the  guilty  parties  might  well  have 
been  held  to  answer  on  the  criminal  side  of  the  court.     Ibid.  482. 

17.  Nor  did  the  fact  that  the  party  killed  by  the  collision  was  partially 
deaf,  excuse  the  continuous  sounding  of  the  whistle  or  ringing  of  the  bell 
from  the  point  required  by  the  statute.  He  was  at  least  entitled  to  such 
warning  of  the  approach  of  danger  as  the  law  designs  to  give  to  those 
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having  full  possession  of  their  faculties.  It  should  not  be  inferred  that 
because  a  person  laboring  under  such  an  infirmity  might  not  hear  the 
signal  from  the  most  remote  point  he  would  be  unable  to  hear  it  at  a 
nearer  point.     Ibid.  482, 

18.  A  person  in  crossing  a  railroad  in  a  vehicle  is  guilty  of  a  cer- 
tain degree  of  negligence  if  he  does  not  ascertain  by  the  eye  whether 
a  train  is  approaching,  though  the  proper  signal  be  not  continuously 
sounded ;  but  in  this  case  the  negligence  in  that  regard  on  the  part  of 
the  plaintiff's  intestate  was  slight  in  comparison  with  the  reckless  care- 
lessness of  those  in  charge  of  the  train,  and  should  not,  therefore,  bar  a 
recovery.     Ibid.  482. 

19.  The  rule  is,  that  although  the  plaintiff,  in  an  action  against  a 
railroad  company  for  injury  from  alleged  negligence  of  the  defendant, 
may  have  himself  been  guilty  of  some  degree  of  negligence,  yet  if  it  be 
but  slight  in  comparison  with  tliat  of  the  defendant,  it  should  be  no  bar 
to  his  recovery.     Ibid.  482. 

20.  No  inflexible  rule,  however,  can  be  laid  down.  Each  case  must 
depend  on  its  own  circumstances,  and  the  question  of  comparative 
negligence  must  be  left  to  the  jury,  under  the  supervision  of  the  court. 
Ibid.  482. 

Railroads — stock. 

21.  Stock  running  at  large.  The  owner  of  stock,  which  has  been 
killed  by  a  railroad  train  and  for  which  he  is  seeking  to  recover,  is  not 
chargeable  with  negligence  because  the  stock  was  running  at  large  at 
the  time  of  the  injury.  Chicago,  Burlington  and  Quincy  R.  B.  Go.  v. 
Gauffman,  424. 

22.  It  has  been  the  settled  law  of  this  State  for  many  years,  that  indi- 
viduals  may  permit  their  stock  to  run  on  the  commons  and  highways  of 
the  country,  and  in  doing  so  they  are  guilty  of  no  wrong.     Ibid.  424. 

Burthen  of  proof. 

23.  As  to  negligence.  If  a  horse  takes  fright  and  runs  away,  and  gets 
upon  a  railroad  at  a  point  where  the  company  is  bound  to  fence,  and  is 
killed  upon  the  track,  the  fact  the  fence  or  cattle  guard  was  insufficient 
at  that  point,  will,  alone,  render  the  company  liable.  Chicago  and  Alton 
R.  R.  Go.  V.  Utley,  410. 

24.  But  if  the  horse,  in  its  fright,  gets  upon  the  track  by  breaking  a 
fence  or  leaping  a  guard  which  would  be  sufficient  under  all  ordinary 
circumstances,  then  it  would  not  devolve  upon  the  company  to  prove  an 
absence  of  negligence  in  running  the  train,  but  would  only  be  liable 
upon  its  being  proven  they  were  guilty  of  carelessness  or  willful  injury. 
Ibid.  410. 

NEGOTIABLE  INSTRUMENTS. 
Degree  of  protection  afforded  to  holders. 

1.    Bonds  issued  hy  municipal  corporations.    The  negotiable  character 
of  securities   issued  by  municipal  corporations  will  not  protect  a  pur- 
chaser before  maturity  against  the  consequences  of  a  want  of  authority 
to  issue  them.    Marshall  County  v.  Gook,  45. 
NEW  PROMISE. 
Statute  of  limitations. 

What  character  of  promise  will  remove  the  bar.    See  LIMITATIONS,  1,  2. 
NEW  TRIALS. 
Excessive  damages. 

1.  In  an  action  on  the  case  for  negligence  the  jury  are  the  sole  judges 
of  what  the  damages  shall  be,  under  the  facts  presented,  and  where  no 
evidence  of  passion,  or  prejudice  appears  in  the  finding,  courts  seldom 
set  aside  the  verdict.    Illinois  Gent.  R.  R.  Co.  v.  Simmons,  242. 

Verdict  contrary  to  evidence. 

2.  Where  the  evidence  of  certain  facts  is  indistinct  and  obscure,  but 
is  such  that  a  jury  may  in  reason  find  a  verdict,  whether  it  be  for  the 
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plaintiff  or  defendant,  courts  are  not  inclined  to  disturb  it.     Umlauf  v. 

Bassett,  96. 

3.    Parties  who  allow  their  cases  to  become  clouded  from  neglect  of 
a  proper  elucidation  of  the  facts  cannot  expect  this  court  to  set  aside  a 
verdict  upon  conjecture.     Umlauf  v.  Bassett,  96. 
NOTICE. 
What  constitutes  notice. 

1.  Decree  of  court.  Where  the  rights  of  a  party  in  lands  are  declared 
in  a  decree  in  chancery,  third  persons  are  chargeable  with  notice  of  those 
rights,  and  a  subsequent  purchaser  will  hold  the  property  subject  thereto. 
Blue  V.  Blioe  et  al.,  9. 

2.  So  where  a  tract  of  land  which  a  husband  held  under  a  contract 
of  purchase,  was  set  apart  as  alimony  to  his  wife,  upon  a  decree  for  a 
divorce,  a  subsequent  assignment  of  the  contract  by  the  husband  and  a 
conveyance  from  the  original  vendor  to  the  assignee,  would  not  at  all 
impair  the  rights  of  the  wife ;  the  grantee  was  chargeable  with  notice  of 
the  wife's  rights  under  the  decree,  and  while  he  held  the  legal  title,  he 
would  be  compelled  in  equity  to  convey  it  to  her.     Ibid.- 9 

3.  Of  bonds  issued  ty  municipal  corporations.  All  persons  dealing  in 
securities  issued  by  a  municipal  corporation  are  chargeable  with  notice 
of  a  want  of  authority  in  their  creation.     Marshall  County  v.  Cook,  45. 

When  knowledge  op  facts  must  be  shovs^n. 

4.  Where  persons  who  are  not  parties  to  a  mortgage  are  sought  to  be 
affected  by  proof  contradicting  its  consideration,  knowledge  of  the  facts 
must  be  plainly  brought  home  to  them.     Root  v.  Curtis.,  192. 

Notice  afforded  by  possession. 

5.  Possession  of  land  by  a  purchaser,  or  person  having  an  interest 
therein,  is  sufficient  to  charge  all  persons  wiih  notice  of  his  rights, 
whether  legal  or  equitable.    Beeves,  Stevens  &  Co.  et  al.  v.  Ayres  et  al.,  418 

6.  In  case  of  parol  partition  of  lands — character  of  possession  required. 
See  PARTITION,  2,  3. 

7.  Where  partition  is  by  deed — notice  afforded  by  possession  if  deed 
remain  unrecorded.    See  same  title,  4,  5. 

When  notice  is  necessary  and  when  not. 

8.  Attachment  for  contempt.  In  a  proceeding  against  a  party  by  attach- 
ment for  an  alleged  contempt  for  disobedience  to  an  order  of  the  court,  it 
is  not  necessary  that  notice  of  the  proceeding  shall  be  given  the  party 
before  the  attachment  can  properly  issue     Ex  parte  Petrie,  498. 

9.  The  attachment,  in  such  case,  is  merely  a  process,  to  arrest  the  body 
of  the  person  complained  of,  and  bring  him  before  the  court  to  show 
cause  why  he  should  not  be  adjudged  guilty  and  punished  for  the  con- 
tempt.   Ibid.  498. 

10.  Before  bringing  suit.  When  the  fact,  or  circumstance  on  which 
performance  of  a  contract  depends,  lies  more  particularly  in  the  knowl- 
edge  of  the  promisee  than  the  promisor,  the  former  must  give  to  the  latter 
notice  of  such  fact  or  circumstance,  before  suit  can  be  brought  upon  the 
contract.     Chase  v.  Sycamore  and  Courtland  B.  B.  Co.,  215. 

11.  Notice  of  sale  for  taxes  and  of  the  time  for  redemption  essential  to 
validity  of  tax  deed.     See  TAXES  AND  TAX  TITLES,  5. 

12.  Notice  must  be  given  of  the  meeting  of  Gommissionei's  of  Highways 
to  hear  reasons  for  or  against  a  road.     See  HIGHWAYS,  6. 

13.  Of  rule  to  file  sufficient  appeal  bond,  on  an  appeal  from  a  justice.  See 
APPEALS  FROM  JUSTICES,  3. 

Notice  under  recording  act. 

14.  W  hethe/r  notice  is  afforded  by  recitals  in  instruments  of  record — and 
herein,  that  instilments  of  record,  to  afford  notice,  must  lay  in  the  proper 
chain  of  title.     See  RECORDING  ACT,  1,  2,  3. 

15.  Notice  afforded  by  thefiling  of  instruments  for  record.  See  RECORD 
ING  ACT,  4,  5. 
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Notice  by  express  companies. 

16.  When  it  will  excuse  delivery  of  goods.    See  CARRIERS,  8,  9,  10. 
Notice  by  publication. 

17.  Who  may  object  for  insufficiency.    See  PRACTICE,  1. 
Who  are  chargeable  with  notice. 

18.  Judgment  creditor  redeeming  from  a  prior  execution  sale  had  under  a 
void  judgment.    See  REDEMPTION,  2. 

OFFICER  OF  THE  COURT. 

Depositary  op  court  funds.    See  DEPOSITARY,  1. 

Assignee  op  such  depositary.    Same  title,  2. 
PARTIES. 

In  suits  at  law. 

1.  Who  may  sue  to  recover  the  penalty  against  railroad  companies  for 
failing  to  sound  a  whistle  or  ring  a  hell.  In  suing  a  railroad  company  to 
recover  the  penalty  for  a  failure  to  sound  a  whistle  or  ring  a  bell  as  a 
train  approaches  the  crossing  of  a  public  highway,  it  is  not  essential  that 
the  suit  should  be  brought  by  the  State's  Attorney  and  in  the  name  of  the 
People ;  but  any  informer  may  sue,  in  the  common  law  mode,  in  his  own 
name,  as  well  as  on  behalf  of  the  People.  Chicago  and  Alton  R.  M.  Co.  v. 
Howard,  414. 

2.  The  42d  section  of  the  act  of  November  5,  1849,  provides  that  the 
penalty  may  be  sued  for  by  the  district  attorney,  and  in  the  name  of  the 
People.  The  word  may  would  unquestionably  be  construed  to  mean  shall 
in  all  cases  where  the  public  alone  have  an  interest,  or  where  a  duty  is 
imposed  upon  a  public  oflScer;  also,  where  the  public  or  a  private  individ- 
ual has  a  claim  dejure,  that  the  power  shall  be  exercised.     Ibid.  414. 

3.  But  under  the  38th  section  of  the  same  act  a  common  informer  may 
sue  in  his  own  name,  as  well  as  on  behalf  of  the  people,  to  recover  this 
penalty.  The  right  of  the  public  to  sue  under  the  42  section,  and  that  of 
the  informer  under  the  38th,  depends  upon  which  shall  first  commence 
the  suit.     Chicago  and  Alton  R.  R.  Co.  v.  Howard,  414. 

4.  In  suit  on  replevin  bond.  The  obligee  of  a  repleving  bond  may 
bring  suit  upon  it  in  the  name  of  the  sheriff  for  his  use.  Humphrey  et  al. 
V.  Taggart,  228. 

5.  When  one  partner  may  sue  another  at  law.    See  PARTNERSHIP,  12. 
In  chancery. 

6.  One  Stephenson  negotiated  with  Scarlett  for  the  purchase  of  cer- 
tain lauds  which  the  latter  was  to  convey  to  one  Cooley,  in  exchange  for 
which  Stephenson  was  to  give  Scarlett  a  mortgage  up(m  certain  premises, 
and  also  a  deed  from  Cooley  to  another  tract  of  land  held  by  the  latter  in 
trust  for  Stephenson;  Scarlett  and  Cooley  both  made  their  deeds,  which 
were  left  with  a  third  person  as  a  depositary,  not  to  be  delivered,  however, 
until  Scarlett  should  be  satisfied  with  the  title  to  the  mortgaged  premises. 
Scarlett  was  not  satisfied  with  the  title,  and  after  ineffectual  attempts  by 
the  latter  to  get  possession  of  his  deed,  Cooley,  by  fraudulent  means,  and 
without  any  connection  with  Stephehson  in  that  regard,  obtained  the  deed 
from  the  depositary  and  conveyed  the  land  to  another  person.  Held,  that 
in  a  suit  in  chancery  by  Scarlett  against  Cooley  and  his  grantee,  to  cancel 
these  deeds,  Stephenson  was  not  a  necessary  party  Cooley,  impL,  (&c.  v. 
ScarUtt,  316. 

7.  In  suit  for  an  account  between  partners.  In  a  suit  in  chancery  by  a 
portion  of  the  members  of  a  co-partnership,  against  another  who  has  in 
his  hands  all  the  assets  of  the  firm,  for  an  account  thereof,  all  the  partners 
are  necessary  parties.     B&rby  v.  Cage  et  al.,  27. 

Parties  alone  affected  by  decree. 

8.  In  appellate  court.  An  appellate  court  cannot  make  a  decree  against 
one  who  has  not  appealed,  even  though  the  court  below  was  without 
jurisdiction;  and  such  party  is  precluded  from  all  benefit  resulting  from 
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the  appeal.     No  party  except  the  appellant  can  be  heard  in  support  of  it. 
Bees  V.  City  of  Chicago,  322. 

PABTITION. 
Op  parol  partition. 

1.  Its  effect  upon  judgment  creditors  and  purchasers.  A  parol  partition 
of  lands  between  tenants  in  common,  if  followed  up  by  a  several  posses- 
sion, will  be  good,  and  will  protect  the  portion  allotted  to  each  against  a 
subsequent  purchaser,  or  a  judgment  creditor  of  the  other.  Manly  v. 
Pettee,  128. 

2  Character  of  possession  required.  But  to  give  a  parol  partition  that 
eftect  as  to  third  persons,  the  several  possession  of  the  respective  parties 
must  be  so  open  and  visible  as  to  notify  all  persons  interested  in  having 
such  knowledge  that  a  change  from  a  joint  to  a  several  possession  has 
occurred.     Manly  v.  Pettee,  129. 

3.  Where  the  partition  was  between  two  tenants  in  common,  the  por- 
tion allotted  to  one  being  wholly  unimproved  and  unoccupied,  and  that 
allotted  to  the  other  being  occupied  by  a  tenant  who  remained  in  the 
same  possession  he  had  had  before,  and  the  owner  causing  some  plough- 
ing  to  be  done  and  some  wood  to  be  cut,  it  was  held  such  possession  of 
one  of  the  portions  would  not  afford  notice  of  a  partition.     Ibid.  128. 

Where  the  partition  is  by  deed. 

4.  Application  of  the  registry  laws.  And  where  the  partition  is  by  an 
interchange  of  deeds,  the  same  character  of  possession  which  will  protect 
the  parties  to  a  parol  partition  against  third  persons  will  secure  the  rights 
of  both,  though  their  deeds  remain  unrecorded.  And  in  sucli  a  state  of 
case  the  question  of  parol  partition  would  be  immaterial,  inasmuch  as 
a  several  possession  by  each  party  of  his  own  would  be  notice  of  the 
unrecorded  deed.    Ibid.  129. 

5.  If  one  of  the  parties,  however,  should  neglect  to  put  his  deed  upon 
record  prior  to  the  rendition  of  a  judgment  against  the  other,  whose  deed 
had  already  been  recorded,  the  judgment  being  obtained  subsequent  to 
the  partition,  and  no  several  possession  was  had  so  as  to  afford  notice  of 
the  unrecorded  deed,  and  the  judgment  creditor  liad  no  actual  notice  of 
the  partition,  his  judgment  would  become  a  lien,  not  only  upon  the  por- 
tion  allotted  to  the  judgment  debtor,  but  also  upon  the  undivided  interest 
which  the  public  records  showed  to  be  still  in  him  in  that  portion  allotted 
to  his  co-tenant.     Ibid.  129. 

Whether  a  lien  follows  partition. 

6.  When  the  lien  accrues  before  partition,  effect  of  a  partition.  There 
are  many  adjudged  cases  in  which  it  has  been  held  that  where  a  judg- 
ment or  other  lien  is  obtained  against  the  undivided  estate  of  a  tenant  in 
common,  and  partition  is  afterwards  effected  by  judicial  proceedings,  the 
lien  follows  the  partition  and  attaches  to  all  the  premises  set  off  to  the 
debtor,  while  the  land  allotted  to  his  co-tenant  or  co-tenants  is  discharged. 
Ibid.  129. 

7.  And  it  is  difficult  to  say  why  a  different  rule  should  be  applied  to 
a  partition  by  act  of  the  parties,  if  the  division  is  shown  to  be  fair  and 
just.  Whether  this  rule  would  be  held  to  obtain  in  this  State,  except  at 
the  option  of  the  lien-holder,  our  statute  requiring  incumbrancers  to  be 
made  parties  to  a  proceeding  in  partition,  is  a  question  upon  which  no 
opinioii  is  given.    Ibid.  129. 

8.  Where  the  lien  accrues  after  partition.  But  even  conceding  the  ambu- 
latory character  of  a  lien,  created  before  partition,  upon  the  undivided 
estate  of  a  tenant  in  common,  the  same  doctrine  will  not  apply  to  a  lien 
acquired  after  partition,  and  without  either  actual  or  constructive  notice 
that  a  partition  had  been  made.     Manly  v.  Pettee,  129. 

What  rights  are  affected  by  partition. 
As  to  persons  not  parties  to  the  proceedings.    See  WILLS,  9. 
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PARTNERSHIP. 

Liability  of  partners  as  among  themselves. 

1  Where  one  partner  has  all  the  assets.  Where  one  of  several  partners 
who  has  in  his  hands  all  the  assets  of  the  firm  is  called  upon  by  some  of 
his  co-partners  for  an  account,  the  mere  fact  that  he  has  paid  other  mem- 
bers  of  the  firm  their  portions,  will  not  bind  him  to  anticipate  a  sale  of 
partnership  property  in  his  hands  in  settling  with  those  seeking  the 
account.     Derby  v.  Gage  et  al.,  27. 

Partnership  property — creditors. 

2.  Of  the  relative  rights  of  creditors  of  the  firm  and  creditors  of  individual 
members  of  the  firm.  It  is  undoubtedly  true,  as  a  general  proposition, 
that  when  a  partnership  and  its  members  are  insolvent,  and  the  firm  has 
been  dissolved,  an  equity  exists  in  favor  of  the  creditors  of  the  firm,  in 
respect  to  lands  of  the  firm  purchased  with  partnership  funds,  superior 
to  that  of  creditors  of  the  individual  partners.  Heeves,  Stevens  &  Co.  et  al. 
v.  Ayers  et  al.,  418. 

3.  But  cases  may,  and  do,  arise,  where  an  equal  or  superior  equity  may 
be  created  in  favor  of  a  creditor  of  an  individual  member  of  the  firm,  as, 
where  one  has  furnished  to  one  of  the  members,  before  the  partnership 
was  formed,  the  capital  upon  which  the  business  was  commenced.  Ibid. 
418. 

4.  So,  where  the  money  of  a  creditor  of  one  of  the  partners,  contrib- 
uted alone  to  the  purchase  of  lands  belonging  to  the  firm,  natural  justice 
would  say  that  the  claim  of  such  creditor  for  reimbursement  out  of  the 
lands  was  superior  to  any  equit}^  of  creditors  of  the  firm.     Ibid.  418. 

5.  Partners  have  a  lien  on  the  joint  property  for  the  discharge  of  the 
firm  debts  when  such  lieu  has  not  been  parted  with.  And  when  the  lien 
exists,  the  equities  of  creditors  of  the  firm  attach  to  or  unite  with  the  lien 
of  the  partners,  and  are  thus  rendered  availing  to  them.     Ibid.  418. 

6.  This  equity  of  the  creditor  is  not  a  lien,  but  something  approach- 
ing to  it,  of  which,  with  the  assent  of  the  partners  entitled  to  the  lien, 
they  may  avail  themselves  in  a  court  of  equity  against  the  partnership 
effects.    Ibid.  418. 

7.  But  this  rule  only  relates  to  the  rights  of  creditors  after  a  dissolu- 
tion, and  to  property  undisposed  of,  and  to  which  prior  liens  have  not 
attached.    Reeves,  Stevens  &  Go.  et  al.  v.  Ayres  et  al.,  418. 

8.  The  creditors  of  a  solvent  firm  have  no  lien  upon  the  partnership 
property  for  the  payment  of  their  debts.  A  solvent  firm  may  convey  or 
mortgage  the  property  of  the  partnership,  in  payment  or  for  the  security 
of  an  individual  debt  of  one  of  the  partners.     Ibid.  418. 

Partnership  T;ANDs. 

9.  Conveyance  thereof  by  one  partner.  Where  the  legal  title  to  lands 
which  really  belong  to  the  firm,  is  in  one  of  the  partners  only,  a  mort- 
gage executed  by  the  one  holding  the  legal  title  to  secure  his  individual 
debt  to  one  who  has  no  notice  of  the  equitable  rights  of  the  other  part- 
ners, will  vest  a  lien  in  the  mortgagee  discharged  of  any  equity  in  their 
favor,  or  of  the  creditors  of  the  firm.     Ibid.  418. 

10.  But  if  such  mortgagee  takes  the  mortgage  with  notice  that  the 
lauds  belonged  to  the  firm,  and  the^ther  partners  did  not  consent  thereto, 
he  will  hold  subject  to  their  superior  lien  upon  their  proportionate  inter- 
est in  the  lands  for  the  payment  of  the  firm  debts,  and  an  equity  will 
attach  to  that  superior  lien  in  favor  of  the  creditors  of  the  firm.  Ibid.   418. 

11.  In  what  proportion  partners  shall  hold.  Two  partners,  holding 
unequal  interests,  having  to  foreclose  a  mortgage  upon  real  estate  taken 
to  indemnify  themselves  against  a  certain  securityship,  bid  in  the  prop- 
erty, and  the  land  was  conveyed  to  them  jointly,  without  designating 
their  respective  interests.  Held,  that  each  took  a  moiety  of  the  legal 
title,  but,  in  equity,  would  hold  according  to  their  respective  interests  as 
partners.    Putnam,  Ex^or,  v.  Dobbins  et  al.,  394. 
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PARTNERSHIP.     Gontinued. 
When  one  partner  may  sub  another  at  law. 

12.  The  fact  that  one  partner  sells  his  individual  property  to  his 
co-partner,  does  not  constitute  it  partnership  property,  or  the  proceeds 
of  the  sale  joint  funds;  nor  is  the  vendor  precluded  from  suing  his  ven- 
dee  at  law,  and  recovering  the  purchase  money.    Elder  v.  Hood^  533. 

Sale  op  one  partner's  interest. 

13.  For  his  indimdual  debt — its  effect  upon  the  relative  rights  of  the 
pa/rties.    See  EXECUTION,  1,  3. 

PAYMENT. 
By  the  giving  op  a  note. 

1.  For  a  pre-existing  debt.  The  giving  of  a  note  may  operate  as  a  sat- 
isfaction  of  a  pre-existing  judgment  without  an  express  agreement  to  that 
effect.     White  v.  Jones  et  al.,  160. 

2.  When  it  appears  that  the  note  was  given  for  an  antecedent  account, 
or  upon  a  settlement  of  accounts,  or  for  a  pre-existing  judgment,  the  pre- 
sumption will  be  that  it  was  intended  as  a  satisfaction  of  such  demands 
or  judgment.     White  v.  Jones  et  al,  160. 

3.  But  the  giving  of  a  note  does  not,  of  itself,  raise  a  presumption  of 
a  satisfaction  of  a  pre-existing  account,  or  a  settlement  of  all  accounts 
between  the  parties.     Ibid.  160. 

Proving  payment  by  parol. 

When  a  receipt  has  been  given.    See  EVIDENCE,  31. 
PENAL  STATUTES. 
In  relation  to  drovers. 
Evidence  to  support  a  prosecution  under  Gh.  35,  Mev.  Stat,  entitled  "  Drovers.^* 
See  DROVERS. 
PLEADING. 
Op  the  declaration. 

1.  In  actions  on  the  case  for  negligence.  In  an  action  on  the  case 
against  a  railroad  company  for  injury  to  the  plaintiff  resulting  from  the 
negligence  of  the  defendant,  it  is  not  essential  to  the  sufficiency  of  the 
declaration,  after  verdict,  that  it  should  be  averred  the  plaintiff  was 
without  fault,  or  that  he  exercised  proper  care  to  avoid  the  injury.  So 
far  as  a  different  opinion  is  expressed  in  the  case  of  Ghi.,  B.  ^  Q.  R.  B. 
Go.  V.  Hazzard,  26  111.,  373,  it  is  dictum,  merely.  Illinois  Gentral  R.  R. 
Go.  V.  Simmons,  242. 

2.  In  action  against  a  railroad  company  for  failing  to  sound  a  whistle 
or  ring  a  bell.  In  a  qui  tarn  action  against  a  railroad  company  for  failing 
to  sound  a  whistle  or  rmg  a  bell  on  approaching  a  crossing  of  a  public 
highway,  it  is  not  enough  to  allege  that  the  omission  occurred  on  cross- 
ing •'  a  public  highway  "  in  a  certain  county.  The  highway  should  be 
described  by  name,  location  or  its  termini,  so  the  company  would  be 
apprised  of  the  place  where  the  alleged  offense  was  committed.  Ghicago 
and  Alton  R.  R.  Go.  v.  Howard,  414. 

3.  In  an  action  on  the  case  by  the  owners  of  a  steamboat  navigating  the 
Illinois  River  against  the  owners  of  a  bridge  over  that  stream,  to  recover 
for  injury  to  the  boat  resulting  frym  a  collision  with  the  bridge,  it  is  a 
proper  pleading  of  the  fact  to  allege  that  the  bridge  materially  obstructed 
the  navigation  of  the  river.  Illinois  River  Packet  Go.  v.  Peoria  Bridge 
Asso'n,  467. 

When  one  must  declare  specially. 

4.  Recovery  under  the  common  counts.  In  an  action  to  recover  for  ser- 
vices rendered  under  a  special  contract,  which  has  been  substantially  per- 
formed by  the  plaintiff,  and  nothing  remains  but  the  payment  of  money, 
recovery  may  be  had  under  the  common  counts,  and  the  plaintiff  need 
not  declare  specially  upon  the  contract.  Pickard  &  Hunger  v.  Bates  & 
Towslee,  40.    See  also  PLEADING  AND  EVIDENCE. 

What  must  be  strictly  pleaded. 

5.  The  defense  of  a  total,  or  a  partial  failure  of  consideration,  must 
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PLEADING.    What  must  be  strictly  pleaded.    Continued. 

be  presented  by  special  plea.    Evidence  in  its  support  is  not  admissible 
under  the  general  issue.     Keith  v.  Mafit,  303. 
General  qualities  op  a  plea. 

6.  Plea  in  action  on  replevin  bond,  must  answer  whole  declaration.  Where 
a  declaration  upon  replevin  bond  assigned  as  breaches  that  the  plaintiff 
in  the  replevin  suit  did  not  prosecute  it  to  effect  and  v^ithout  delay,  and 
did  not  keep  the  sheriff  harmless,  a  plea  to  the  whole  declaration  alleg- 
ing that  the  defendants  saved  and  kept  the  sheriff  harmless,  is  bad  on 
demurrer.    Humphrey  et  al.  v.  Taggart,  238. 

General  issue. 

7.  In  replevin  there  is  no  general  issue.    Dole  v.  Kennedy,  282. 
Replication. 

8.  When  replication  is  waived.  Where  the  general  issue  is  pleaded  in 
trover,  and  a  special  plea,  the  fact  that  the  latter  was  not  replied  to  can 
not  work  anv  injury  to  either  party,  as  under  the  general  issue  every  fact 
which  could  be  specially  pleaded,  could  be  given  in  evidence;  and  it 
would  be  presumed  that  was  done.  That  would  be  a  waiver  of  the 
replication.     Fisher  et  al.  v.  Meek,  92. 

What  defects  are  cured  after  verdict. 

9.  An  omission  or  defect  in  pleading,  in  substance  or  in  form,  if  from 
the  issue  joined,  the  facts  omitted,  or  defectively  stated,  may  fairly  be 
presumed  to  have  been  proved,  is  cured  by  verdict.  Illinois  Central  R. 
R.  Co.  V.  Simmons,  242. 

10.  So,  in  an  action  on  the  case  against  a  railroad  company  for  injury 
to  the  plaintiff  resulting  from  the  negligence  of  the  defendant,  nn  omis- 
sion to  allege  in  the  declaration  that  the  plaintiff  was  without  fault,  or 
that  he  exercised  proper  care  to  avoid  the  injury,  will  be  cured  after  the 
verdict.     Ibid.  242. 

PLEADING  AND  EVIDENCE. 
Evidence  under  the  common  counts. 

1.  In  an  action  to  recover  for  services  rendered  under  a  special 
contract,  which  has  been  substantially  performed  by  the  plaintiff,  and 
nothing  remains  but  the  payment  of  money,  recovery  may  be  had  under 
the  common  counts,  and  the  plaintiff  need  not  declare  specially  upon  the 
contract.    Pickard  &  Hunger  v.  Bates  &  Towslee,  40. 

2.  And  it  is  not  essential  to  such  recovery  that  the  contract  should 
have  been  waived  by  the  defendant;  and  especially,  it  would  not  be 
necessary  to  prove  both  performance  by  the  plaintiff,  and  waiver  of 
performance  by  the  defendant.     Ibid.  40. 

3.  A  recovery  can  not  be  had  under  the  common  counts  in  assumpsit 
upon  a  contract,  the  consideration  of  which  remains  executory.  Elder  v. 
Hood,  533. 

4.  But  when  an  agreement  has  been  performed  in  all  its  parts,  except 
the  payment  of  money  by  one  of  the  parties,  the  other  may  sue  and 
recover  under  the  appropriate  common  counts.     Ibid.  533. 

Count  for  land  sold  and  conveyed 

5.  What  evidence  is  sufficient.  In  an  action  of  assumpsit,  under  a  count 
for  land  sold  and  conveyed,  the  production  of  the  deed  of  conveyance 
executed  for  the  land  by  the  plaintiff,  and  proof  that  no  money  was  paid 
on  the  delivery  of  the  deed,  will  authorize  a  recovery.     Ibid.  533. 

Evidence  under  the  general  issue. 

6.  In  assumpsit.  Under  the  general  issue  in  assumpsit,  evidence  to 
prove  a  total,  or  partial  failure  of  consideration,  is  inadmissible.  These 
defenses  must  be  presented  by  special  plea.    Keith  v.  Mafit,  303. 

7.  In  trover.  Under  the  general  issue  in  trover  every  fact  which  can 
be  specially  pleaded  can  be  given   in  evidence.     Fisher  et  al.  v.  Meek,  92. 

8.  In  an  action  on  the  case  by  the  owners  of  a  steamboat  navigating  a 
river,  ag:ainst  a  company  owning  a  bridge  erected  across  the  same,  to 
recover  for  damages  resulting  from  a  collision  with  the  bridge,  the  act 
of  the  Legislature  authorizing  the  bridge  to  be  built  is  admissible  in 
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PLEADING  AND  EVIDENCE.    Evidence  under  the  general  issue. 

Continued. 
evidence  under  the  ojeneral  issue.    Illinois  River  Packet  Go.  v.  Peoria 
Bridge  Asso'n,  467. 
Facts  alleged  may  be  proven. 

9.  If  facts  are  well  alleged  in  a  declaration,  they  may  be  proven. 
Ibid.  467. 

10.  In  an  action  by  the  owners  of  a  steamboat  navigating  the  Illinois 
river  against  the  owners  of  a  bridge  over  that  stream,  to  recover  for 
injur}^  to  the  boat  resulting  from  a  collision  with  the  bridge,  it  is  a 
proper  pleading  of  the  fact  to  allege  that  the  bridge  materially  obstructed 
the  navigation  of  the  river;  and  it  is  competent  to  ask  a  witness,  an 
experienced  river  man,  whether  the  bridge  was  a  material  obstruction 
to  the  navigation  of  the  river.     Ibid.  467. 

POSSESSION. 
Notice  afforded  thereby. 
In  case  of  parol  partition  of  land  —  and  of  the  character  of  possession 
required.    See  PARTITION,  2,  3,  4,  5.     See  also  NOTICE,  5. 
Possession  in  forcible  entry  and  detainer. 
Of  the  character  of  possession  required.    See  FORCIBLE  ENTRY  AND 
DETAINER,  1,  3. 
Op  adverse  possession. 

Whether  there  can  he  possession  ad'oerse  to  a  widow.,  with  reference  to  her  right 
of  dower.    See  LIMITATIONS,  4. 
POWER  OF  ATTORNEY. 
To  confess  judgment. 
Proof  of  its  execution  by  affidavit.    See  JUDGMENTS,  2. 
PRACTICE. 
Who  may  make  objections. 

1.  Insufficiency  of  notice  by  publication.  Where  one  of  several  defend- 
ants in  chancery  is  a  non-resident,  and  there  is,  as  to  him,  only  notice  by 
publication,  he  alone  can  object  that  the  publication  was  insufficient. 
Fergus  et  al.  v.  Tinldmm,  407. 

Rights  of  parties  are  mutual. 

2.  Application  of  rules  of  evidence.  As  a  general  principle,  rules  of  evi- 
dence are  designed  as  well  for  defendants  as  for  plaintiffs,  and  must  be 
applied  to  them,  respectively,  in  the  same  spirit  ()£  impartiality.  Illinois 
Miver  PacJcet  Go.  v.  Peoria  Bridge  Asso'n,  467. 

3.  So,  where  the  court  allowed  a  witness  to  answer  a  question  pro- 
pounded by  the  defendant,  which  was  of  the  same  character  it  had  pre- 
viously refused  to  allow  to  be  answered  when  asked  by  the  plaintiff",  the 
unequal  application  of  the  rule  was  held  to  be  error.     Ibid.  467. 

Within  what  time  certain  objections  must  be  taken. 

4.  Objection  to  competency  of  witness.  The  objection  to  the  incompe- 
tency of  a  witness  whose  testimony  is  taken  by  deposition  must  be  made 
before  the  trial.     Fash  v.  Blake,  363. 

5.  Exceptions  to  instructions  must  be  taken  in  the  court  below  to  be 
availing  on  error.     Gulliver  v.  Adarns  Express  Go.,  503. 

6.  Exceptions  to  Master's  report.  If  exceptions  are  not  taken  to  a  Mas- 
ter's report  in  the  court  below,  it  cannot  be  questioned  in  the  appellate 
court     Beigard  v.  McNeil,  400. 

7.  Of  irregularities  in  entering  judgments  by  confession.  A  judgment  by 
confession  will  not  be  reversed  for  irregularities  in  its  entry  provided  it 
is  in  conformity  with  the  power,  unless  the  defendant  has  first  applied  to 
the  court  below  for  relief,  and  shown  some  equitable  ground  therefor. 
Ball  V.  Miller,  110. 

8.  Motion  to  quash  writ  of  possession  issued  upon  a  judgment  in  eject- 
ment must  be  made  in  the  court  below  before  its  insufficiency  can  be 
assigned  as  error.    Parr  v.  Van  Horn.,  226. 
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PRACTICE.     Within  what  time  certain  objections  must  be  taken. 

Gontinued. 

9.  If  no  motion  in  arrest  of  judgment  is  made  in  the  court  below,  rea- 
sons  for  the  arrest  cannot  be  urged  on  error.     Ibid.  226. 

Disposing  of  motion  in  arrest  op  judgment. 

10.  Of  the  manner  thereof.    It  is  not  necessary  that  a  motion  in  arrest 
.  of  judgment  should  be  formally  disposed  of  before  entering  final  judg- 
ment.   The  entering  of  the  judgment  is,  in  effect,  an  overruling  of  a 
motion  in  arrest,  or  for  a  new  trial.    Mclntyre  v.  The  People^  513. 

On  appeals  from  justices. 

11.  When  appeal  bond  is  insufficient,  rule  for  filing  another  must  be 
entered  without  motion,  and  no  notice  of  such  rule  is  required.  See 
APPEALS  PROM  JUSTICES,  1,  2,  3. 

In  criminal  cases. 
Of  remarks  of  the  court  calculated  to  hasten  the  action  of  the  jury.    See 
CRIMINAL  LAW,  9,  10. 
Receiving  a  verdict. 
At  what  time  it  may  he  done.     See  VERDICT,  4. 
PRACTICE  IN  CHANCERY.    See  CHANCERRY,  4. 
PRACTICE  IN  THE  SUPREME  COURT. 
Abstbacts  of  the  record. 

1.  What  they  should  contain.  A  mere  index  to  a  record  does  not  con- 
stitute such  an  abstract  as  the  rules  demand.  While  it  is  not  necessary 
that  dm.  abstract  should  contain  those  portions  of  the  record  upon  which 
no  question  is  made,  yet  the  portions  upon  which  error  is  assigned  should 
be  fairly  and  intelligently  presented,  so  that  the  court  may  see,  from  the 
abstract,  to  what  the  objection  is  taken.    Johnson  v.  Bantock,  112. 

2     If  not  sufficient.    The  court  will  not  feel  bound  to  hear  and  decide 
causes  upon  insufficient  abstracts.     Ibid.  112. 
Against  whom  decree  can  be  rendered. 

3.  Parties  only.  An  appellate  court  cannot  make  a  decree  against  one 
who  has  not  appealed,  even  though  the  court  below  was  without  jurisdic- 
tion; and  such  party  is  precluded  from  all  benefit  resulting  from  the 
appeal.  No  party  but  the  appellant  can  be  heard  in  support  of  it.  Hees 
V.  City  of  Chicago,  322. 

Partial  reversal. 

4.  When  allowable.  A  judgment  or  decree  against  joint  defendants, 
except  when  the  interests  are  several,  cannot  be  afllrmed  in  part  and 
reversed  in  part,  but  must  stand  as  entered,  or  be  reversed  in  toto.  Ibid. 
322. 

Error  will  not  always  reverse. 

5.  Erroneous  instructions.  A  judgment  will  not  be  reversed  for  erro- 
neous instructions,  if  it  is  clear  from  the  evidence  that  the  verdict  was 
right  and  full  justice  has  been  done.    Boynton  v.  Holmes,  59. 

6.  Rejecting  competent  evidence.  Although  the  court  below  may  have 
rejected  competent  evidence,  yet  if  its  admission  would  not  have  changed 
the  condition  of  the  case  as  respects  the  rights  of  the  party  complaining 
of  the  alleged  error,  its  rejection  could  have  worked  no  injury  to  him, 
and  the  judgment  would  not  be  reversed  for  that  cause.  Boot  v.  Curtis. 
192. 

Recital  op  proof  in  a  decree. 

How  far  conclusive.     See  CHANCERY,  10. 
PRESUMPTIONS. 
Presumptions  of  law  and  pact. 

_  1.  I'Ae  giving  of  a  promissory  note  does  not,  of  itself,  raise  a  presump- 
tion  of  a  satisfaction  of  a  pre-existing  account,  or  settlement  of  all 
accounts  between  the  parties.     White  v.  Jones  et  al.,  160. 

2.  But  when  given  for  an  antecedent  debt,  or  upon  a  settlement  of 
accounts,  or  for  a  pre-existing  judgment,  the  presumption  will  be  that  it 
was  intended  as  a  satisfaction  of  such  demands  or  judgment.     Ibid.  160. 
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PRESUMPTIONS.    Presumptions  op  law  and  fact.    Gontinued. 

3.  Presumption  as  to  the  time  when  a  guaranty  was  made.  See  GUAR- 
ANTY, 1. 

4.  Presumption  on  motion  in  arrest  of  judgment  that  a  defect  in  pleading 
was  aided  by  proof    See  ARREST  OF  JUDGMENT,  2. 

5.  As  to  regularity  of  appointment  of  an  administrator.  See  ADMIN- 
ISTRATOR, 7. 

6.  As  to  propriety  of  holding  a  special  term  of  probate  court.  Same 
title,  2. 

7     Trustees  and  officers  are  presumed  to  act  honestly  and  do  their  duty. 
See  EVIDENCE,  6,7. 
PROBATE  COURT. 
Granting  letters  of  administration. 

At  what  time  it  can  be  done — and  herein  of  special  terms.    See  ADMINIS- 
TRATORS. 
PROCESS. 
Service  of  process. 

1.    Time  of  service,  when  issued  by  a  justice  of  the  peace.    The  statute 
requires  that  a  sunimons  issued  by  a  justice  shall  be  served  at  least  three 
days  before  the  trial,  and  where  it  appears  that  a  trial  was  had  upon  a 
shorter  notice  than  that,  unless  there  was  an  appearance  by  the  defend- 
ant, the  justice  will  have  failed  to  acquire  jurisdiction  of  his  person,  and 
any  judgment  rendered  against  him  will  be  absolutely  void,  and  may  be 
questioned  in  any  other  proceeding,  direct  or  collateral.    Johnson  et  al.  v. 
Baker,  98. 
Alteration  of  process. 
Renders  it  void.     See  ALTERATION,  1. 
PROMISSORY  NOTE. 
What  constitutes. 

1.    An  instrument  was  made  as  follows: 

"  Chicago,  III.,  Sept.  19,  1854. 
"  For  value  received,  I  promise  to  pay  to  the  order  of  Shubael  D.  Childs 
two  hundred  dollars,  with  interest,  payable  to  F.  Vose,  or  bearer,  on  the 
first  day  of  July  next,  at  Messrs.  Forrest  Brothers  &  Co.'s  banking  house, 
Chicago  City,  Illinois.  "SHUBAEL  D.  CHILDS,  JR." 

This  was  held  to  be  a  promissory  note,  and  negotiable  as  such,  not- 
withstanding it  would  not  be  considered  as  issued  until  indorsed  by  Shu- 
bael D.  Childs,  Sr.     Childs  v.  Davidson,  437. 
Whether  evidence  of  a  settlement.    See  EVIDENCE,  15,  16. 
When  given  for  an  antecedent  demand. 
Presumption  that  it  was  given  in  satisfaction  of  such  demand.    See  same 
title,  17,  18. 
PUBLICATION  OF  NOTICE. 

Who  may  object  for  insufficiency.    See  PRACTICE,  1. 
PURCHASER. 
Revivor  of  lien. 

1.  Bona  fide  purchaser  protected.  If  a  promissory  note  be  given  in 
payment  and  satisfaction  of  a  judgment  previously  rendered  against  one 
of  the  makers,  the  subsequent  repudiation  of  such  payment  by  the  mak- 
ers of  the  note  cannot  aflect  the  intervening  rights  of  a  6(?/ia  ^(Repurchaser 
of  property  upon  which  a  lien  had  existed  under  the  judgment,  but  which 
had  been  extinguished  by  such  payment.     White  v.  Jones  et  al.,  160. 

3.  Fraudulent  purchaser,  not  protected.  But  if  the  judgment  creditor 
who  has  obtained  a  lien  under  his  judgment  upon  personal  property  is 
induced,  by  fraudulent  means,  to  accept  the  note  of  his  debtor  and 
another  in  satisfaction  of  his  judgment,  an  intervening  purchaser  of  the 
property  from  the  debtor,  who  participated  in  the  fraud,  will  not  be  pro- 
tected against  the  lien  under  the  judgment  thus  sought  to  be  extinguished. 
Ibid.  160. 
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PURCHASER.     Continued. 
Reversal  of  a  judgment. 

3.    Bona  fide  purchaser  protected.    If  a  judgment  entered  by  confession 
be  reversed  for  irregularity,  a  bona  fide  purctiaser  under  it  will  be  pro- 
tected.   Goodwin  et  al.  v.  Mix  et  al..,  116. 
Of  partnership  lands. 

Conveyance  by  one  partner  only,  the  legal  title  being  in  him — rights  of  a 
purchaser,  with  and  without  notice.    See  PARTNERSHIP,  9,  10. 
Purchaser  from  mortgagee,  vtith  notice. 

Will  hold  as  mortgagee     See  MORTGAGE,  4,  5. 
Purchaser  from  a  lessor. 

Eviction  of  the  tenant.    See  LANDLORD  AND  TENANT,  3. 
Purchaser  bound  by  a  prior  dedication.    See  DEDICATION,  5. 
Of  notice  to  subsequent  purchasers. 

By  decree  in  chancery.     See  NOTICE,  1,  2. 
Subsequent  purchaser  with  notice. 

When  protected  through  an  intermediate  innocent  holder.    See  LIENS,  6. 
When  protected,  generally. 
Against  a  rnortgage  filed  for  record  and  withdrawn  before  it  is  recorded.    See 
RECORDING  ACT,  6,  7. 
RAILROADS. 
Fencing  railroads. 

1.  What  constitutes  a  sufiicient  fence.  A  good  and  sufficient  fence  must 
be,  not  merely  one  which  will  turn  ordinary  stock,  for  a  slight  barrier 
might  do  that,  but  one  that  will  turn  stock  even  though,  to  some  extent, 
unruly.     Chicago  and  Alton  R.  R.  Co.  v.  Utley,  410. 

2.  Liability  for  injury  to  stock.  If  it  appear  that  injury  to  stock  was 
done  at  a  point  on  a  railroad  where  the  company  was  bound  to  fence, 
and  there  was  no  fence,  the  company  would  be  liable,  unless  the  proof 
shows  the  stock  got  on  the  track  at  a  place  where  no  fence  was  required 
Logansport,  Peoria  and  Burlington  R.  R.  Co.  v.  Caldwell,^  280. 

3.  But  in  the  absence  of  proof  of  negligence,  a  railroad  company  is 
not  liable  for  the  killing  of  cattle  which  had  strayed  on  to  its  track  at  a 
common,  or  public  road  crossing.     Ibid.  280. 

4.  The  place  where  the  cattle  got  on  to  the  track,  being  a  fact  for  the 
jury,  it  is  error  to  refuse  an  instruction  to  that  effect.     Ibid.  280. 

Proof  of  their  existence. 

5.  Judicial  notice.  This  court  can  not  take  judicial  notice  of  the 
existence  of  railroads.     Ibid.  280. 

Negligence.    See  NEGLIGENCE. 
RATIFICATION. 

By  AN  INFANT. 

1.  What  constitutes.  If  an  infant,  after  attaining  his  majority,  re-de- 
livers his  deed  made  in  infancy,  it  would  be  a  ratification.  Davidson  v. 
Young  et  al.,  147. 

2.  In  order  to  constitute  a  ratification,  however,  of  acts  done  in 
infancy,  the  act  relied  upon  as  a  ratification,  must  be  performed  with  a 
full  knowledge  of  its  consequences,  and  with  an  express  intent  to  ratify 
what  is  known  to  be  voidable.    Davidson  v.  Young  et  al.,  147. 

3.  Where  a  party  who  had  attained  his  majority,  was  present  and  knew 
that  a  deed  was  being  acknowledged  by  another,  for  the  conveyance  of 
his  land,  which  had  been  sold  by  the  grantor,  without  authority,  during 
the  infancy  of  the  owner,  and  remained  silent,  his  attention  to  the  trans- 
action not  being  challenged  so  as  to  call  upon  him  for  reply,  and  the 
circumstances  being  such  as  to  show  he  did  not  participate  therein,  noth- 
ing is  to  be  inferred  against  him,  in  the  way  of  intended  ratification,  from 
his  silence.  Ratification  must  be  deliberate,  intentional  and  unequivocal, 
and  will  not  be  inferred  from  mere  silence  under  such  circumstances. 
Ibid.  147. 

4.  In  this  case,  the  administrator  who  had  sold  the  infant's  land  with 

463 


614  INDEX. 

RATIFICATION.    By  an  infant.     Continued. 

out  authority,  invested  a  part  of  the  purchase  money  in  another  tract 
of  land,  which  he  conveyed  to  the  infant,  who,  on  arriving  at  age,  having 
repudiated  the  sale  of  his  land  by  the  administrator,  conveyed  the  land 
purchased  with  the  proceeds  of  that  sale,  as  be  was  directed  by  the 
administrator,  without  in  any  way  profiting  thereby.  This  did  not 
operate  as  a  ratification  of  the  sale  of  his  land  by  the  administrator. 
Ibid.  147. 

5.  But  if  the  infant,  on  attaining  his  majority,  had  conveyed  the  land 
to  which  he  had  thus  acquired  title  from  the  administrator,  for  his  own 
benefit,  or  in  his  own  right,  claiming  title  thereto ;  or,  if  he  had  in  any 
mode,  after  he  became  of  age,  knowingly  appropriated  to  his  own  use  any 
of  the  proceeds  of  the  sale  of  his  own  land,  that  circumstance  would 
give  the  case  a  different  complexion.    Ibid.  147. 

Whether  effectual  or  not. 

6.  In  case  of  bonds  illegally  issued  ly  a  municipal  corporation.  Bonds 
issued  by  a  county  upon  a  subscription  to  a  railroad,  when  the  election 
for  that  purpose  was  not  called  by  competent  authority,  are  issued  with 
out  authority  and  are  void,  and  the  mere  levy  of  taxes  and  payment  of 
interest  on  them  will  not  render  them  valid.    Marshall  County  v.  Cook,  45 

7.  And  herein  the  distinction  is  to  be  taken  between  the  want  of  powei 
in  public  ofllcers  to  perform  an  act,  and  a  case  where,  having  the  power, 
they  execute  it  defectively.  In  the  former  case,  acquiesence,  and  treating 
it  as  having  been  performed  in  pursuance  of  authority,  does  not  render 
the  act  valid ;  while  in  the  latter  case,  the  defects  may  be  of  such  charac- 
ter that  the  act  might  become  valid  and  binding.     Ibid.  45. 

8.  Application  of  an  after-horn  child  for  an  interest  in  a  portion  of  land 
set  off  in  partition  to  others — its  effect  upon  the  rights  of  the  party  thus 
claiming.     See  WILLS,  8,  9. 

RECEIPT. 
What  constitutes. 
Acknowledgment  of  the  receipt  of  the  consideration  in  a  deed.    See  EVI- 
DENCE, 2. 
When  not  necessary. 
To  fix  liability  of  express  companies.    See  CARRIERS,  12. 
RECORD. 
Whether  certain  matters  should  appear  of  record. 

That  an  officer  placed  in  charge  of  a  jury  in  a  criminal  case,  was  sworn. 

See  CRIMINAL  LAW,  16. 
Agreement  in  case  of  misdemeanor,  dispensing  with  a  sworn  officer  having 

charge  of  the  jury.     See  same  title,  15. 
Appointment  of  foreman  of  a  grand  jury.     See  same  title,  1,  2. 
RECORDING  ACT. 
Of  the  notice  afforded  thereunder. 

1.  Whether  notice  is  afforded  by  recitals  in  instruments  of  record.  In 
this  case  two  tenants  in  common  eJEfected  a  partition  by  executing  to  each 
other  quit  claim  deeds.  A  judgment  was  recovered  against  one  of  these 
parties  after  the  partition,  but  before  his  co-tenant  had  put  his  deed  upon 
record.  The  latter,  to  protect  himself  against  the  lien  asserted  by  the 
judgment  creditor  upon  the  undivided  interest  which  the  debtor  had 
previously  held  in  the  land  allotted  to  him,  insisted  the  creditor  had 
notice  of  his  unrecorded  deed  by  recitals  in  a  deed  of  release,  which 
was  of  record,  and  which  was  made  under  the  following  circumstances: 
Before  the  partition,  Seward,  the  party  resisting  the  asserted  lien,  had 
mortgaged  all  the  lands  which  were  the  subject  of  the  partition  to  a 
third  person,  the  mortgage  purporting  to  convey  the  entire  title.  On 
the  day  these  two  co-tenants  quit-claimed  to  each  other,  the  mortgagee 
released  the  portion  of  the  land  allotted  to  Herrick,  th-e  other  tenant  and 
judgment  debtor,  from  the  mortgage,  the  deed  of  release  containing  this 
clause :  "  hereby  intending  to  release  the  interest  of  Herrick  in  the  lands 
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RECORDING  ACT.  Of  the  notice  afforded  thereunder.  Continued. 
embraced  in  said  mortgage,  and  retain,  as  security  for  the  payment 
thereof,  that  portion  of  said  lands  now  owned  by  Seward."  The  deed 
purported  to  be  made  upon  a  consideration  of  one  dollar,  "  and  other 
good  and  valuable  considerations,"  and  referred  to  the  mortgage  simply 
by  its  date  and  the  volume  and  page  of  its  record.  Held,  that  this  recital, 
even  taken  in  connection  with  the  quit-claim  deed  from  Seward  to  Her- 
rick,  which  was  of  record,  aiforded  no  notice  that  the  partition  had  been 
made,  or  that  Seward  held  an  unrecorded  deed  from  Herrick.  Manly  v. 
Pettee,  129. 

2.  Instruments  of  record,  to  afford  notice,  may  lay  in  the  proper  chain 
of  title.  Besides,  neither  the  deed  from  Seward  to  Herrick,  nor  the 
release  from  Seward's  mortgagee,  as  they  related  only  to  the  land  owned 
by  Seward  in  that  portion  allotted  to  Herrick,  in  the  partition,  lay  in  the 
chain  of  Herrick's  title  to  a  different  tract  of  land  —  that  allotted  to 
Seward  —  and  were  not,  therefore,  instruments  which  a  purchaser  from 
Herrick  of  such  different  tract  or  a  judgment  creditor  of  Herrick  would 
have  been  obliged  to  notice.    Manly  v.  Pettee,  130. 

8.  In  no  manner  whatever  could  Seward  encumber  or  diminish  Her- 
rick's estate,  and  a  person  dealing  with  him  in  regard  to  his  estate  in 
certain  lands,  would  be  under  no  obligation  to  search  the  records  for 
the  purpose  of  ascertaining  what  recitals  a  mortgagee  of  Seward  had 
thought  proper  to  introduce  into  an  instrument  made  by  him,  and  re- 
lating not  to  the  title  of  Herrick,  but  to  the  estate  of  another  person,  with 
whom  the  judgment  creditor  had  nothing  whatever  to  do.  Ibid.  130. 
Of  the  filing  of  record. 

4.  Notice  afforded  thereby.  After  receiving  and  filing  a  deed  for  record, 
it,  in  contemplation  of  law,  is  recorded,  and  becomes  notice  to  all  the 
world.    Kiser  v.  Heuston  et  al.,  252. 

5.  Such  filing  for  record  is  sufficient  notice  to  the  world  before  the 
Recorder  has  copied  it  into  his  record.     Ibid.  252. 

Withdrawing  instruments  from  the  files. 

6.  Effect  thereof  upon  rights  of  intervening  purchasers.  A  vendee  of 
mortgaged  premises  will  be  held  an  innocent  purchaser  where  the  mort- 
gage has  been  withdrawn  from  the  files  by  the  mortgagor  with  the  con- 
sent of  the  mortgagee,  before  the  same  has  been  spread  upon  the  records, 
provided,  he  is  a  purchaser  for  a  valuable  consideration.     Ibid.  252. 

Returning  the  instrument  to  the  files. 

7.'    Cannot  affect  tJie  purchaser's  rights.    A  mortgagee  by  refusing  to 
accept  a  new  mortgage  on  other  lands,  in  pursuance  of  an  agreement  to 
do  so,  and  consenting  to  the  withdrawal  of  the  first  from  the  files,  can 
only  reinstate  the  first  on  record,  subject  to  the  rights  of  intervening 
purchasers.    Ibid.  252. 
Notice  of  an  unrecorded  deed. 
By  possession — in  case  of  a  partition  by  deed  among  tenants  in  common.    See 
PARTITION,  4,  5. 
REDEMPTION. 
By  judgment  creditors. 

1.  From  a  prior  execution  sale  under  a  void  judgment.  Where  less  than 
three  days  intervene  between  the  service  of  the  summons  issued  by  a 
justice  of  the  peace  and  the  trial,  there  being  no  appearance  by  the 
defendant,  a  judgment  rendered  against  him  will  be  void;  and  where  a 
transcript  of  such  a  judgment  is  filed  in  the  office  of  the  clerk  of  the 
Circuit  Court,  upon  which  execution  is  issued,  and  a  sale  of  lands  had, 
a  junior  judgment  creditor  redeeming  from  such  a  sale,  and  becoming 
the  purchaser  in  pursuance  of  such  redemption,  will  acquire  no  title  to 
the  premises.  The  prior  sale  being  void,  his  redemption  and  sale  based 
thereon,  will  also  be  void.    Johnson  et  al.  v.  Baker,  98. 

2.  Of  what  a  redeeming  creditor  must  take  notice.  A  judgment  creditor, 
seeking  to  redeem  under  such  circumstances,  will  be  held  to  have  notice 
of  what  the  record  shows,  that  the  justice  had  no  jurisdiction.    Ibid.  98. 
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RELEASE. 
Release  of  a  witness. 
To  render  Mm  competent    See  WITNESS,  11. 
REMEDY. 
Jurisdiction  of  oommissioneks  of  highways. 
In  what  mode  it  may  'be  questioned.    See  CERTIORARI,  3. 
BENT. 

When  not  collectable.    See  LANDLORD  AND  TENANT,  1  to  5. 
REPLEVIN. 
AVhat  constitutes  a  wrongful  taking. 

1     If  personal  property  is  taken  from  tlie  possession  of  a  purchaser 
under  an  execution  which  was  issued  upon  a  void  judgment  against  his 
vendor,  the  taking  is  wrongful.     White  v.  Jones  et  al.^  160. 
General  issue. 

2.  There  is  no  general  issue  in  the  action  of  replevin.  Dole  v.  Kennedy, 
282. 

Of  the  bond. 

3.  Its  qualities.  The  condition  of  a  replevin  bond  to  prosecute  the 
suit  to  effect  and  without  delay,  is  separate  and  independent  from  the 
conditions  to  save  and  keep  the  sheriff  harmless,  and  to  return  the  prop- 
erty if  return  thereof  shall  be  awarded.    Humphrey  et  al.  v.  Taggart,  228. 

4.  If  a  plaintiff  in  replevin  fails  to  prosecute  his  suit  to  effect,  the 
obligors  of  the  bond  are  liable,  notwithstanding  he  may  have  kept  the 
sherift  harmless  and  made  return  of  the  property.    Ibid.  228. 

Parties  in  suit  on  the  bond. 

5.  In  whose  name  suit  may  he  brought.    See  PARTIES,  4. 
Plea  in  action  on  the  bond. 

6.  Must  answer  the  whole  declaration.    See  PLEADING,  6. 
Admission  by  pleas. 

7.  The  pleas  of  non  cepit  and  non  detinet,  in  replevin,  admit  the  prop- 
erty  to  be  in  the  plaintiff.    Bourk  v.  Miggs,  320. 

Of  the  verdict. 

8.  Its  requisites.  Where  property  which  has  been  purchased  from  a 
partnership  firm,  is  levied  upon  under  an  execution  against  one  of  the 
vendors,  and  the  purchaser  replevies  it  from  the  officer,  the  jury  should 
find  in  whom  the  property  is  vested;  if  different  interests  exist  and  a 
portion  is  liable  to  execution  and  a  portion  not,  they  should  say  what 
interest  was  liable  to  be  seized.     WJiite  v.,  Jones  et  al.,  161. 

9.  In  an  action  of  replevin,  when  the  declaration  was  for  a  wrongful 
taking  and  detention  of  property,  with  a  count  in  trover,  and  the  pleas 
were  non  cepit,  property  in  the  defendant  to  first  count,  and  not  guilty  to 
second  count,  formal  issues  being  made  upon  these  pleas :  Held,  that  a 
verdict  which  found  the  property  in  the  plaintiff,  and  defendant  guilty  of 
unlawful  detention,  and  assessed  nominal  damages,  determined  the  issue 
made.    Dole  v.  Kennedy,  282. 

10.  In  an  action  of  replevin  there  is  no  general  issue,  and  when  a  plea 
of  non  cepit  is  interposed,  a  verdict  of  not  guilty  is  responsive  to  the 
issue.    Ibid.  282. 

11.  The  verdict  of  not  guilty,  in  replevin,  is  responsive  to  the  issues 
of  non  cepit  and  non  detinet.    Bo'ark  v.  Biggs,  320. 

Writ  of  retorno  habendo. 

12.  When  awarded.  A  writ  of  retorno  habendo  cannot  be  awarded  in 
an  action  of  replevin,  unless  it  appears  from  the  issues  tried  and  the  ver- 
dict returned  that  the  plaintiff  is  not  the  owner.     Ibid.  320. 

13.  So  where  the  issues  tried  are  upon  the  pleas  non  cepit  and  non 
detinet,  and  a  verdict  of  not  guilty  upon  those  issues,  it  is  error  to  award 
a  return  of  the  property.     Ibid.  320. 

14.  In  replevin  the  pleas  were,  1st,  non  cepit;  2d,  property  in  the  defend- 
ant; 3d,  property  in  a  third  person,  and  4th,  justification  of  the  taking 
under  an  execution  against  such  third  person.    Upon  a  verdict  of  not 
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guilty,  merely,  it  was  held  to  be  error  to  award  a  return  of  the  property. 
Eanford  v.  Obrecht,  493. 

15.    Such  a  case  is  not  distinguishable  from  one  where  the  plea  of  non 
cepit  alone  is  filed,  and  a  verdict  of  not  guilty  returned;  and  in  that  case 
it  has  been  held  to  be  error  to  award  a  retorno  habendo.    Ibid.  493,  and 
Vose  V.  Hart,  12  111.  378. 
IIEVERSAL  OF  JUDGMENT. 

Its  effect  upon  a  bona  fide  purchaser.    See  PURCHASER,  3. 
RIGHT  OF  PROPERTY. 
Trial  of  right  of  property. 

1.    The  claim  may  he  made  by  an  agent.    Making  the  claim  to  property 
which  has  been  levied  upon  is  merely  an  act  in  pais,  and  may  be  per- 
formed by  an  ordinary  agent.     Such  an  act  is  not  embraced  in  the  rule 
laid  down  in  Robb  v.  Smith,  3  Scam.  47,  that  a  person  cannot  commence 
or  prosecute  a  suit  as  "  agent "  for  another,  but  only  as  an  attorney  at 
law.     Webber  et  al.  v.  Brown,  88. 
ROADS  AND  ROAD  LABOR.    See  HIGHWAYS. 
ROCKFORD,  CITY  OF. 
Road  labor  therein. 

Who  subject  thereto.    See  HIGHWAYS,  9. 

SALES. 
Sale  op  realty. 

1.    Divestiture  of  title.    The  bare  receipt  of  money  by  a  vendor  of  land 
will  not   transfer  the  title  or  give  a  right  of  action  to  compel  a  specific 
performance  of  the  contract  of  sale.    Nor  can  the  title  be  divested  under 
void,  or  without  form  of  law  by  acceptance  of  the  money  tendered.    Bees 
v.  City  of  Chicago,  322. 
Administrator's  sale.    See  ADMINISTRATORS. 
SET-OFF. 
In  equity. 

1.  When  allowed.  A  cross-bill  should  not  be  permitted  to  be  filed  for 
the  purpose  of  setting  up  a  claim  of  set-oflf,  having  no  connection  with 
th-e  subject  matter  of  the  suit,  unless  it  is  shown  to  the  court  by  affidavit, 
that  the  complainants  are  in  such  pecuniary  circumstances  that  the 
alleged  claim  is  likely  to  be  lost  unless  allowed  to  be  set-off.  Derby  v. 
Gage  et  al,  27 

2.  How  made  availing.  A  claim  of  set-off  of  that  character  can  only 
be  heard  upon  cross-bill.    Ibid.  27. 

SHERIFF'S  DEED. 

Its  requisites.    See  CONVEYANCES,  4. 
SPECIAL  TERMS. 

Of  probate  court. 
Presumption  that  they  are  properly  held.    See  ADMINISTRATORS,  2. 
SPECIFIC  PERFORMANCE.    See  CHANCERY,  8. 
STALE  CLAIMS. 

As  applied  to  the  right  op  dower.    See  LIMITATIONS,  5. 
STATE  TREASURER. 

In  what  funds  he  must  pay. 

1.  2'he  act  of  1865,  directing  that  the  members  of  that  General  Assem- 
bly sh(mld  be  paid  in  gold  coin,  was  mandatory  to  the  Treasurer,  and  he 
was  shorn  of  any  discretion,  provided,  always,  the  coin  was  in  the  Treas- 
ury when  the  warrants  were  presented.  2he  People  ex  rel.  McConnel  v. 
Beveridge,  307. 

2.  On  what  fund  warrants  will  be  regarded  as  being  drawn.  The  appro- 
priation act  of  1863  provided  that  the  Auditor  should  draw  his  warrants 
for  the  pay  of  the  members  of  the  General  Assembly,  on  the  revenue 
fund,  and  although  the  warrants  issued  did  not  purport  to  be  drawn  or. 
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that  fund,  in  so  many  words,  yet,  in  legal  contemplation,  they  must  be 
understood  as  being  so  drawn.     Ibid.  307. 
Of  the  fund  to  be  applied. 

8.  In  'payment  of  wo/rrants.  Warrants  drawn  upon  the  revenue  fund 
must  be  paid  out  of  that  fund.  The  Treasurer  is  inhibited  from  paying 
such  warrants  out  of  any  other  fund.  He  cannot  pay  them  out  of  the 
school  fund,  the  Central  Railroad  fund,  or  the  fund  raised  by  special  tax 
for  the  payment  of  the  interest  on  the  State  debt.  Ibid.  307. 
STATUTES. 
Of  the  mode  of  authentication. 

1.  The  Constitution  has,  in  terms,  provided  the  mode  in  which  laws 
shall  be  authenticated,  except  in  cases  where  the  Governor  shall  fail  to 
return  a  bill  with  his  objections,  or  in  case  a  bill  is  passed  notwithstand- 
ing his  objections.     Wabash  Railway  Go.  v.  Hughes  and  Seltz,  174. 

3.  Where,  however,  a  bill  has  been  passed  by  both  houses  of  the 
General  Assembly,  and  presented  to  the  Governor  for  his  action,  and  he 
fails  to  approve  and  sign  it,  or  fails  to  return  it  with  his  objections  in  ten 
days  (Sundays  excepted),  if  the  General  Assembly  shall  be  in  session, 
or  if  not  in  session,  he  fails  so  to  return  it  on  the  first  day  of  the  next 
meeting  of  the  General  Assembl}'-,  it  is  declared  to  be  a  law;  but  the 
Constitution  fails  to  prescribe  any  mode  in  which  it  shall  be  authenticated. 
Ibid.  175. 

3.  But  the  fourth  section  of  chapter  sixty-two  of  the  Revised  Statutes 
of  1845,  which  was  not  abrogated  by  the  new  Constitution,  and  is  still  in 
force,  does  provide  a  mode  of  authentication  of  a  bill  which  has  become 
a  law  by  reason  of  not  being  returned  by  the  Governor  on  the  first  day 
of  the  meeting  of  the  General  Assembly  next  after  the  session  at  which 
the  bill  was  passed,  he  having  been  prevented  from  returning  it  at  that 
session  by  adjournment.     Ibid.  175.  ^ 

4.  And  where  it  is  claimed  that  a  bill  has  become  a  law  by  reason  of 
not  having  been  returned  in  proper  time  by  the  Governor,  it  must  be 
authenticated  in  the  mode  prescribed  by  that  statute,  or  it  will  not  be 
regarded  by  the  courts.     Ibid.  175. 

Of  the  character  of  evidence. upon  which  a  statute  must  rest. 

5.  Courts  must  have  some  means  of  knowing  that  a  bill  has  become 
a  law;  and  the  knowledge  of  courts  in  that  regard  must  be  derived  from 
record  evidence,  alone,  furnished  at  the  time,  by  the  law  making  power. 
Whether  bills  have  or  not  become  laws  can  only  be  known  from  the  evi- 
dence which  the  journals,  and  the  original  bills  with  their  indorsements, 
afford.     Wabash  Railway  Co.  v.  Hughes  and  Seltz,  175. 

6.  If,  upon  an  inspection  of  a  bill,  it  is  found  to  be  duly  authenticated, 
and  the  journals  show  that  it  passed  both  houses  by  the  number  of  votes 
required  by  the  Constitution,  and  the  ayes  and  noes  are  entered  upon  the 
lournals,  courts  will,  if  it  be  a  public  law,  regard  and  act  upon  it  as  such. 
Ibid.  175. 

7.  But  courts  can  never  receive  oral  proof  that  a  law  has  been  passed, 
or  that  any  act  essential  to  its  validity  has  been  performed.     Ibid.  175. 

8.  Every  thing  which  the  Constitution  has  required  to  be  entered  upon 
the  journals  in  the  progress  of  a  bill  through  the  two  houses,  is  essential 
to  its  binding  force,  and  must  appear  from  the  journals  themselves  to 
have  been  performed.     Ibid.  175. 

9.  But  other  ao^  required  to  be  done  by  the  two  houses,  but  not 
required  to  be  spread  upon  the  journals,  will  be  presumed  to  have  been 
done,  when  a  statute  appears  in  other  respects  to  be  regular,  unless  the 
contrary  appears  from  the  journals  themselves.     Ibid.  175. 

Presentation  of  bills  to  the  governor. 

10.  Of  the  evidence  thereof.  If  a  bill  could  be  authenticated  as  a  law 
by  the  journals  alone,  it  can  hardl}^  be  doubted  that  the  time  of  the  pre- 
sentation of  a  bill  to  the  Governor  for  his  action  should  appear  from  the 
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STATUTES.    Presentation  of  bills  to  the  Governor.    Continued. 
journals;  but  the  court  are  not  prepared  to  hold  that  an  act  of  the  Legis- 
lature can  be  authenticated  in  that  mode.     Ibid.  175. 

11.  However,  where  an  act  is  properly  authenticated,  a  failure  of  the 
journals  to  show  that  a  bill  was  thus  presented,  would  not  invalidate  the 
law,  but  it  would  be  presumed  the  bill  had  been  properly  presented  to 
the  Governor  and  acted  upon  b}''  him,  or  by  the  houses,  in  case  of  a  return 
of  the  bill  with  his  objections.     Ibid.  175. 

Repeal  op  statutes  by  implication. 

12.  A  repeal  by  implication  only  takes  place  when  the  provisions  of 
two  enactments  are  repugnant;  and  whenever  a  reasonable  construe^ion 
can  be  given  by  which  both  acts  may  stand,  it  will  be  adopted.  Ciiy  of 
Chicago  v.  Quimhy,  274. 

13.  When  an  amendatory  act  declares  that  a  certain  section  of  the 
amended  act,  "shall  be  so  amended  that  it  shall  read  as  follows:"  and 
then  proceeds  to  make  a  distinct  provision  on  the  subject,  that  will 
operate  to  repeal  the  section  of  the  amended  act  named,  substituting 
therefor  the  amendatory  section.     The  People^  ex  rel.  v.  Young  et  al,  490. 

Statutes  construed. 

14.  The  consolidated  charter  of  the  City  of  Chicago  passed  in  1863 
does  not  repeal  the  charter  of  the  Board  of  Trade  of  that  city  in  refer- 
ence to  the  power  of  the  latter  to  appoint  inspectors  of  grain,  &c.  City 
of  Chicago  v.  Quimby,  274. 

15.  Act  of  1861,  "  to  protect  married  women  in  their  separate  property  " — 
its  effect  upon  an  estate  by  the  curtesy  vested  prior  to  its  passage.  See  MAR- 
RIED WOMEN,  1. 

16.  As  to  the  time  within  which  Commissioners  of  Highways  must  meet 
to  hear  reasons  for  or  against  a  road.     See  HIGHWAYS,  5. 

Of  the  necessity  of  notice  of  such  meeting.     Same  title,  6. 

17.  Act  of  1865  amendatory  of  the  charter  of  the  City  of  Aurora, 
respecting  the  power  of  the  Common  Council  to  increase  the  number  of 
wards  in  the  city.     See  AUKOKA,   CITY  OF. 

18.  Statute  of  wills  respecting  the  granting  of  administration — to  whom., 
' and  within  what  time.     Sec  ADMINISTRATORS,  3,  4,  5. 

19.  The  3Sth  and  42d  sections  of  act  of  1849,  as  to  who  may  sue  to  recover 
the  penalty  against  railroad  companies  for  failing  to  sound  a  whistle  or  ring 
a  bell  when  required.    See  PARTIES,  1. 

Constitutionality  op  statutes. 

20.  Act  of  1 865  providing  for  paying  members  of  the  General  Assembly 
in  gold.    See  CONSTITUTIONAL  LAW. 

STATUTE  OF  FRAUDS. 
What  constitutes  a  contract  in  writing. 

1.  Blank  indorsement.  When  a  third  person  indorses  his  name  on  an 
instrument  not  negotiable,  as  guarantor,  the  holder  being  authorized  to 
fill  up  the  contract  of  guaranty  over  his  signature,  it  is  such  a  contract  or 
memorandum  in  writing  as  would  take  the  promise  out  of  the  operation 
of  the  statute  of  frauds.  Underwood  v.  Hossack,  209. 
STOCK. 

Running  at  large.     See  NEGLIGENCE,  21,  22. 
SUBSCRIPTION. 
To  STOCK  OP  railroad. 

1.  Of  its  clia/racter  and  effect.  A  subscription  to  the  stock  of  a  railroad 
compaiiy,  conditioied  to  be  paid  when  the  sum  of  five  thousand  dollars 
was  raised  for  a  certain  purpose,  is  a  conditional  contract.  Chase  v.  Syc- 
amore and  Courtland  B.  R.  Co.,  215. 

2.  A  mere  subscription  of  stock  does  not  make  the  subscriber  a  mem- 
ber of  the  corporation;  especiall}^  so,  when  such  subscription  is  condi- 
tional.    Ibid.  215. 

3.  A  conditional  subscription  need  not  be  paid  before  condition  per- 
formed.   Chase  V.  Sycamore  and  Courtland  E.  B.  Co.,  215. 
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SUBSCRIPTION.     Continued. 

To  RAILROADS  BY  MUNICIPAL  CORPORATIONS. 

4.  And  herein,  of  the  issue  of  bonds  therefor — of  the  election  "by  a  county 
under  act  of  1849,  by  whom  it  must  be  ordered.  The  power  of  a  county  to 
make  a  subscription  to  a  railroad  depends  upon  the  act  of  1849,  which 
requires,  as  a  prerequisite  to  the  exercise  of  such  power,  that  the  County- 
Court  shall  call  an  election  to  be  held  on  that  subject;  and  where  a  county 
is  under  township  organization,  the  powers  and  duties  of  the  County  Court 
in  that  regard  devolve  exclusively  upon  the  Board  of  Supervisors  of  the 
county.     Marshall  County  v.  Cook,  44. 

5.  Where  election  is  called  by  the  wrong  authx)rity,  the  bonds  are  void.  So 
if  the  election  is  called  by  the  County  Court,  under  such  circumstaaces,  it 
is  without  authority  of  law,  and  a  subscription  to  a  railroad,  and  bonds 
issued  thereon  by  the  Board  of  Supervisors,  in  pursuance  of  such  an 
election,  will  be  absolutely  void.     Ibid.  44. 

6.  No  matter  if  a  majority  voted  for  the  subscription.  The  fact  that  a 
majority  of  the  votes  at  such  an  election  were  in  favor  of  the  subscrip- 
tion will  not  relieve  it  of  its  illegality.  Majorities  are  as  powerless  to 
divest  a  person  of  his  property  as  are  minorities.  That  can  be  done 
by  neither,  except  in  the  manner  prescribed  by  law.  The  election  being 
called  without  authority,  the  vote  would  confer  no  power.     Ibid.  45. 

7.  In  whose  hands  the  bonds  would  be  void.  As  between  the  county  and 
the  first  holder,  or  in  the  hands  of  a  person  holding  such  bonds  with 
notice  that  they  were  issued  without  authority,  there  is  no  doubt  that 
they  are  absolutely  void.     Ibid.  45. 

8.  How  such  notice  is  afforded.  And  all  persons  dealing  in  securities 
issued  by  a  municipal  corporation  are  chargeable  with  notice  of  a  want 
of  authority  in  their  creation.     Ibid.  45. 

9.  Whether  a  holder  before  maturity  is  protected  by  the  negotiable  character 
of  the  instrument.  Nor  will  the  negotiable  character  of  such  securities 
protect  a  purchase  before  maturity  against  the  consequences  of  a  want 
of  authority  to  issue  them.     Ibid.  45. 

10.  Of  the  subsequent  ratification  of  bonds  illegally  issued.  Bonds  issued 
without  authority  being  void,  the  mere  levy  of  taxes  and  payment  of 
interest  on  them  will  not  render  them  valid.     Ibid.  45. 

11.  And  herein  the  distinction  is  to  be  taken  between  the  want  of 
power  in  public  officers  to  perform  an  act  and  a  case  where,  having  the 
power,  they  execute  it  defectively.  In  the  former  case,  acquiescence, 
and  treating  it  as  having  been  performed  in  pursuance  of  authority,  does 
not  render  the  act  valid ;  while  in  the  latter  case  the  defects  may  be  of 
such  character  that  the  act  might  become  valid  and  binding.     Ibid.  45. 

SUPERIOR  COURT  OF  CHICAGO. 
Change  of  venue  therein. 

Whether  discretionary  in  civil  and  criminal  cases.    See  VENUE,  2. 
TAXES  AND  TAX  TITLES. 

Op  THE  JUDGMENT. 

1.  Its  requisites.  In  a  proceeding  to  divest  title  by  summary  action, 
the  judgment  for  the  taxes  must,  in  terms,  show  the  amount  due,  other. 
wise  a  sale  under  it  is  void.     Ghickering  et  al.  v.  Faile,  Ex' or  et  al.,  343. 

Of  PROCEEDINGS  PRIOR  TO  THE  JUDGMENT. 

2.  Their  requisites.  But  the  assessment  rolls,  warrant,  or  other  pro- 
ceedings prior  to  the  judgment  for  taxes,  are  not  rendered  invalid  or 
illegal  by  reason  of  the  absence  of  a  word  or  character  to  the  numerals, 
designating  the  amount  of  the  valuation  or  the  taxes.     Ibid.  342. 

3.  When,  under  claim  and  color  of  title,  all  the  taxes  legally  assessed 
are  paid  for  the  full  period  of  limitation,  a  bar  is  created  to  the  redemp- 
tion of  any  portion  of  the  property.     Ibid.  342. 

Who  may  pay  taxes. 

4.  Of  tenants  in  common.  Payment  of  taxes  by  one  tenant  in  common 
on  the  joint  property  enures  to  the  benefit  of  both,  and  is  considered  as 
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payment  by  both  tenants.    The  party  making  the  payment  can  look  to 
the  other  for  contribution.     Ibid.  342. 
Necessity  of  notice. 

5.  If  an  oflBcer  executes  a  deed  for  land  under  a  sale  for  taxes,  with- 
out notice  having  been  given  to  the  person  in  whose  name  the  land  was 
taxed,  by  personal  service  thereof,  if  he  resides  in  the  county,  or,  if  not, 
then  by  publication,  informing  him  of  the  time  of  sale,  and  when  the  time 
for  redemption  will  expire,  such  deed  will  be  entirely  unwarranted,  and 
inoperative  to  convey  a  title.    Holhrook  v.  Fellows,  440. 

1^00 F  OF  NOTICE  REQUIRED. 

6.  And  proof  that  such  notice  has  been  given  is  essential  to  the  admis- 
sibility of  a  tax  deed  in  evidence.     Ibid.  440. 

Capitation  tax. 

Whether  an  assessment  of  road  labor  is  a  cavitation  tax.    See  CONSTITU 
TIONAL  LAW,  4. 

TITLE. 
Whether  title  passes. 

On  sale  of  realty.    See  SALES,  1. 
Divestiture  of  title. 

By  the  exercise  of  the  right  of  eminent  domain.    See  EMINENT  DOMAIN. 
Title  not  involved  in  forcible  entry  and  detainer.     See  FORCIBLE 

ENTRY  AND  DETAINER,  3. 
Partnership  interest  in  land. 
Of  the  condition  of  the  title  when  two  partners  hold  unequal  interests,  hut 
under  a  conveyance  to  them  jointly.,  not  designating  their  respective 
interests.     See  PARTNERSHIP,  11. 
TRANSCRIPT  OF  RECORD. 
On  change  op  venue. 
Requisites  of  the  transcript  as  to  matter  of  form,  and  what  it  should  contain. 
,     See  VENUE,  8,  4. 
TREASURER  OF  THE  STATE.     Sec  STATE  TREASURER. 
TRIAL  OF  RIGHT  OF  PROPERTY. 

Ci:.AIM  MAY  BE  MADE  BY  AGENT.      Se€  RIGHT    OF    PROPERTY. 

TRUSTS  AND  TRUSTEES. 

When  a  trust  arises. 

1.  Two  partners  held  unequal  interests  in  land,  under  a  conveyance  to 
them  jointly,  so  that  each  held  a  moiety  of  the  legal  title,  but  in  equity 
they  held  according  to  their  respective  interests  as  partners.  The  execu- 
tor of  the  partner  holding  the  greater  interest  conveyed  all  the  title  of  his 
testator,  vesting  in  his  grantee  the  legal  title  to  one-half  the  land,  and  an 
equitable  title  to  the  additional  interest  held  by  the  testator.  This  grantee, 
the  holder  of  the  moiety  of  the  legal  title,  with  the  additional  equitable 
title,  conveyed  an  undivided  half,  omitting  to  convey  the  additional 
interest  to  which  he  held  the  equitable  title,  and  the  purchaser  of  such 
undivided  half  then  obtained  the  outstanding  legal  title  to  the  other 
moiety.  Upon  the  question  whether  a  trust  arose  upon  this  state  of  case, 
the  court  say,  the  party  thus  holding  the  entire  legal  title,  having  acquired 
from  his  first  vendor  only  the  moiety  of  the  legal  title,  not  that  portion  to 
which  he  held  an  equitable  title,  and  which  was  embraced  in  the  out- 
standing moiety  of  the  legal  title,  might  possibly,  on  acquiring  such  out- 
standing  moiety  of  the  legal  title,  no  other  equity  intervening,  be  regarded 
as  holding  thej-portion  to  which  the  first  vendor  holds  an  equitable  title, 
in  trust  for  him,  but  certainly  not  for  the  original  vendor  who  had  parted 
with  his  entire  interest.  Putnam  Ex'or.,  v.  Dobbins  ei  al.,  395.  See,  also, 
CHANCERY,  1. 

Pbebumption  that  trustees  do  their  duty  and  act  honestly.    See  PRE- 
SUMPTIONS. 
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USAGE. 
When  not  availing. 
In  limiting  liability  of  common  carriers.    See  CARRIERS,  6. 
VARIANCE. 

In  names. 

1.  Between  the  name  of  the  payee  and  indorser  of  a  note.  Where  a 
promissory  note  payable  to  "  F.  Vose  "  was  assigned  by  "  Franklin  Vose,'' 
and  the  assignment  is  not  put  in  issue  by  a  sworn  plea,  it  is  proper  to 
presume  that  the  "Franklin  Vose  "who  indorsed  the  note  is  the  "  F. 
Vose  "  to  whom  it  was  payable.  Ghilds  v.  Davidson,  437. 
VENDOR  AND  PURCHASER. 
Declarations  of  a  vendor. 

1.  As  to  the  title  to  the  property.  A  vendor  of  property  can  not,  by 
^,ny  declarations  of  his,  disparage  the  title  of  his  vendee.  But  this  rule 
can  not  apply  where  the  declarations  were  made  before  the  sale  and  while 
the  vendor  was  still  in  the  possession  of  the  property.  Vennum  v. 
Thompson,  143. 
VENUE. 
Change  of  Venue. 

1.  In  civil  cases — not  discretionary.  Where  a  petition  for  a  change  of 
venue  in  a  civil  cause  conforms  to  the  requirements  of  the  act  of  1845, 
entitled  "Venue,"  the  mandate  of  the  statute  is  peremptory  that  the 
application  must  be  granted.  The  court  has  no  discretion.*  Walsh  v. 
Bay,  30. 

2.  In  civil  and  criminal  cases  in  the  Superior  Court  of  Chicago.  Under 
the  19th  Section  of  the  act  of  1853,  (Scates'  Comp.  273,)  the  Superior  Court 
of  Chicago  may  exercise  a  discretion  in  allowing  a  change  of  venue  in 
criminal  cases ;  but  that  act  leaves  the  practice  in  civil  cases  as  it  was 
under  the  act  of  1845.     Ibid.  30. 

3.  Requisites  of  the  transcript  of  record.  Although  the  entry  of  the 
proceedings  in  the  court  from  wdiich  a  cause  is  removed  on  change  of 
venue,  may  not  be  quite  in  the  ordinary  form,  and  somewhat  resembling  a 
clerk's  certificate  of  what  appears  from  his  record,  yet  if  the  proper  clerk 
certifies  the  transcript  to  be  a  full,  true  and  perfect  transcript  of  his 
records,  it  should  be  accepted  as  such.     Tates  v.  The  People,  527. 

4.  Whether  organization  of  the  court  must  appear  from  the  record.  Nor 
is  it  essential  to  the  jurisdiction  of  the  court  to  which  the  venue  in  a 
criminal  case  is  changed,  that  the  record  should  show  the  organization 
of  the  court  in  which  the  indictment  was  found,  if,  by  that  phrase,  is 
meant  the  names  and  presence  of  its  various  oflScers.  All  that  is  import- 
ant for  the  court  trying  the  cause  to  know^  is,  that  the  court  in  which  the 
indictment  was  found  was  in  session,  and  its  proceedings  in  reference  to 
the  case  before  the  change  of  venue  was  taken.     Ibid.  527. 

Whether  in  debt  or  assumpsit. 

1.  Sufficiency  of  verdict  in  debt  for  use  and  occupation.  In  an  action  of 
debt  for  rent  and  for  use  and  occupation,  a  verdict  finding  the  amount 
of  rent  due,  w^hile  it  is  informal,  is  substantially  sufficient.  Brown  v. 
Keller,  63. 

2.  Should  it  appear  that  a  verdict  thus  rendered,  included  interest,  it 
would  be  erroneous  as  a  verdict  in  debt,  as  that  must  be  found  separately 
from  the  debt,  and  as  damages.  But  the  verdict  finding  the  amount  of 
rent  due,  specifically,  excludes  the  idea  of  interest,  and  is  substantially 
good  as  a  verdict  in  debt.     Ibid.  63. 

In  REPLEVIN. 

3.  Its  requisites.    See  REPLEVIN,  8,  9,  10,  11. 
At  what  time  it  may  be  received. 

4.  In  a  capital  case.  It  is  not  error  for  the  judge  to  receive  the  ver- 
dict of  a  jury,  even  in  a  capital  case,  in  the  interval  between  an  adjourn- 
ment of  the  court  and  its  meeting  again  in  pursuance  of  such  adjournment. 
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VENUE.    At  what  time  it  may  be  received.     Continued. 

The  receiving  of  the  verdict  is  a  mere  ministerial  act.    Mclntyre  v.  ThA 
.    People,  513. 
VESTED  RIGHTS. 

Legislative  power  in  respect  thereto.   See  LEGISLATIVE  POWER. 
VOID  AND  VOIDABLE. 
Administrators'  sales. 
Effect  of  irregularity  in  the  appointment  of  an  administrator.    See  ADM  I N- 

ISTRARORS,  6,  7,  8. 
Where  petition  was  not  filed  in  proper  time.    Same  title,  11. 
Mis-description  of  the  premises  in  portions  of  the  proceedings.  Same  title,  9. 
Alteration  of  process. 

Renders  it  void.    See  ALTERATION,  1. 
Of  bonds  illegally  issued  hy  municipal  corporations,  whether  they  are  void, 
or  whether  subsequent  ratification  will  render  them  valid.    See  SUBSCRIP- 
TION. 
Of  judgments  that  are  void. 

When  rendered  hy  a  justice  of  the  peace  without  having  jurisdiction  of  the 

person  of  the  defendant.     See  JUSTICES  OF  THE  PEACE. 
When  void  for  want  of  jurisdiction,  generally.     See  JUDGMENTS. 
Judgments  hy  confession,  prematurely  entered,  whether  void  or  merely  voidable. 
See  sa;rxe  title. 
Op  redemption. 
By  a  judgment  creditor  from  a  sale  under  a  void  judgment.    See  REDEMP- 
TION. 
WAIVER. 
Waiver  of  a  lien. 

Wai'^er  of  lien  upon  collaterals.     See  LIEN,  9. 
Attorney's  lien,  when  waived.    See  ATTORNEY  AT  LAW,  2. 
Waiver  of  replication. 

To  a  special  plea  in  trover.    See  PLEADING,  8. 
WIDOW. 
•  Of  the  specific  articles  allowed  her. 

1.  Whether  her  administrator  may  sue  for  and.  recover  them  or  their 
value.  The  legal  title  to  the  specific  articles  allowed  to  the  widow  upon 
the  death  of  her  husband,  vests  in  her,  and  not  in  the  personal  repre- 
sentatives of  the  husband.  And  should  the  widow  die  before  reducing 
those  articles  or  their  value  to  possession,  and  before  administration  is 
granted  upon  the  estate  of  the  husband,  her  administrator  may  sue  for 
and  recover  their  value  from  the  husband's  estate.  York's  Adm'rs  v. 
York's  Adm'r,  522. 

Appraisers  and  administrators. 

2.  Of  their  respective  duties  in  that  regard.  It  is  not  the  duty  of  the 
appraisers  of  the  estate  of  the  husband  to  set  apart  the  specific  articles  to 
the  widow,  but  simply  to  certify  their  value  to  the  probate  court,  in  order 
that  they  may  be  excluded  from  the  assets  of  the  estate,  and  that  tlie 
administrator  may  not  be  chargeable  with  them  as  assets.     Ibid.  522. 

3.  But  it  is  the  duty  of  the  administrator  of  the  husband's  estate  to 
set  them  off  to  the  widow  or  to  her  administrator,  and  if  he  fails  to 
do  so,  it  would  be  evidence  of  a  conversion,  and  he  would  be  liable  for 
their  value,  if  such  articles,  or  their  value,  belonged  to  the  estate  of  the 
husband.     Ibid.  522. 

Of  the  evidence. 

4.  To  justify  a  recovery.  To  justify  a  recovery,  however,  against  the 
person  il  representatives  of  the  husband,  upon  such  a  claim,  it  must  be 
made  to  appear  that  the  estate  of  the  husband  was  possessed  of  these 
specific  articles  at  his  death,  or  their  value  in  other  property  or  money. 
Ibid.  522. 
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WILLS. 
General  rules  op  construction. 

1.  In  construing  wills,  like  other  instruments,  the  meaning  of  the 
party  executing  them  must,  if  practicable,  be  ascertained  and  enforced. 
And  in  doing  so,  resort  may  be  had  to  every  provision  of  the  instrument 
to  ascertain  that  intention;  nor,  if  it  may  be  avoided,  will  any  portion  of 
the  instrument  be  left  inoperative.    Mason  v.  Ely,  138. 

2.  And  such  instruments  must  be  interpreted  by  the  language  employed 
by  the  testator,  without  resorting  to  extrinsic  evidence.     Ibid.  138. 

Construction  of  a  particular  will. 

8.  Description  of  premises.  The  property  devised  in  this  case  was 
described  as  follows:  "  So  much  of  lots  numbered  one  and  two  in  block 
number  fifteen,  in  the  southern  addition  of  Miller  and  others  in  Bloom- 
ington,  as  is  now  inclosed  by  fence,  including  the  house  where  the  widow 
Crawford  now  lives,"  Lot  two  lies  west,  and  adjoining  lot  one;  both 
lots  were  inclosed  by  an  exterior  fence,  and  they  were  divided  by  fences 
running  north  and  south  through  the  middle  of  each,  making  three  inclos- 
ures;  the  house  in  which  the  widow  Crawford  lived  was  in  the  west 
inclosure,  being  on  the  west  half  of  lot  two;  the  dwelling  of  the  tes- 
tator was  in  the  east  inclosure,  being  on  the  east  part  of  lot  one.  Held, 
that  the  west  half  of  lot  two,  alone,  passed  by  the  devise.  The  reference 
to  lots  *'  one  and  two  "  was  merely  descriptive  of  an  entire  property,  only 
a  part  of  which,  the  inclosure  embracing  the  widow  Crawford's  house, 
was  intended  to  be  devised.     Mason  v.  Ely,  138. 

4.  Of  a  devise  to  a  class  of  persons — rights  of  afterhorn  persons  of  that 
class.  It  is  a  well  settled  rule  in  the  construction  of  wills,  that  where 
there  is  a  devise  to  a  class  of  persons,  as  to  the  children  or  issue  of  A., 
and  the  estate  is  to  come  into  possession  of  the  devisees  immediately  upon 
the  death  of  the  testator,  those  persons  of  the  class  who  are  in  being  at 
the  death  of  the  testator  will  take  the  devise,  to  the  exclusion  of  those 
thereafter  born.     Handberry  et  al.  v.  Boolittle,  203. 

5.  But  if  the  will  carves  out  a  particular  estate  wliicli  intervenes 
between  the  death  of  tlie  testator  and  the  period  of  distribution  of  the 
estate  devised  to  the  class,  then  ail  persons  belonging  to  such  class  at  the 
time  when  the  estate  is  divided,  are  included,  though  born  after  the  death 
of  the  testator.    Ibid.  202. 

6.  Application  of  the  rule  in  this  case.  In  this  case  the  testator  devised 
a  certain  portion  of  his  estate  to  "the  children"  of  his  brother  Rawley, 
declaring  however,  that  Rawley  ''  should  have  uncontrolled  and  absolute 
management  and  disposal  of  all  such  part  of  the  estate  his  said  children 
at  the  testator's  decease  should  become  entitled  to,  until  the  youngest  of 
said  children  should  become  of  full  age,  to  use  said  means  at  his  discre- 
tion, without  having  to  account  to  any  person  or  persons  in  court  or  courts 
whatsoever,  as  to  his  application  thereof"  Held,  that  Rawley  took  a  par- 
ticular estate,  which  prevented  the  estate  devised  to  his  children  from 
vesting  in  possession  at  the  death  of  the  testator,  and  thus  let  in,  with  the 
children  of  Rawley  who  were  in  being  at  the  testator's  death,  another 
child  who  was  born  afterwards.     Ibid.  202. 

7.  The  construction  sustained  from  other  provisions  of  the  will.  In  the 
same  will  the  testator,  in  providing  for  the  children  of  another  brother, 
who  was  then  dead,  devised  to  them  by  their  proper  names,  instead  of 
describing  them  merely  as  children  of  his  brother,  thus  indicating  an 
intention,  in  the  case  of  his  brother  Rawley,  to  whose  children  he  devised 
as  a  class,  using  the  generic  term  children,  to  include  any  possible  after- 
born  children.    Handberry  et  al.  v.  Boolittle,  202. 

8.  Ratification— what  constitutes.  After  the  death  of  the  testator,  and 
before  the'  after-born  child  of  Rawley  was  in  being,  a  partition  was  had 
of  the  real  estate  between  the  devisees  then  living,  the  portion  devised  to 
the  children  of  Rawley  being  allotted  by  the  degree  of  .partition  to  the 
the  two  children  then  in  being,  by  their  names,  to  be  held  by  them  as 
tenants  in  common.    It  is  held,  that  the  application  of  the  after-born  child 
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WILLS.    Construction  of  a  particular  will.    Gontinued. 

of  Rawley  for  liis  portion  of  the  estate  so  allotted  to  the  two  elder  chil- 
dren did  not  operate  as  such  a  ratification  of  the  proceedings  in  partition 
as  to  aftect  his  rights  as  a  devisee  under  the  will.     Ibid.  202. 

9.  Partition — what  rights  affected  thereby.  The  fact  that  the  children 
of  Rawley  who  were  parties  to  the  proceeding  in  partition  were  invested 
under  the  decree  by  name,  and  as  tenants  in  common,  with  the  land  set 
off  to  them,  would  not  affect  the  rights  of  a  child  who  was  not  a  party. 
Ibid.  202. 

10.  Neither  did  their  estate  then  vest  in  them  in  possession  so  as  to  cut 
off  the  estate  of  their  father,  Rawley.     Ibid.  202. 

WITNESS. 
Competency. 

1.  Interest.  In  ejectment,  one  is  not  rendered  incompetent  to  testify 
in  behalf  of  the  plaintiff  upon  a  question  relating  to  a  part  of  the  prem 
ises,  merely  because  his  deed,  with  covenant  of  warranty  for  another  por- 
tion of  the  premises,  forms  one  of  the  links  in  the  plaintiff's  chain  of 
title.    Fash  v.  Blake,  363. 

2.  A  plaintiff'  in  ejectment  released  his  grantor  from  the  covenants  of 
warranty  in  his  deed,  for  the  purpose  of  rendering  him  competent  to 
testify  in  his  behalf,  but  it  was  insisted  the  release  was  not  sufficient  to 
render  the  covenantors  competent,  because  the  defendant  professed  to 
derive  title  under  proceedings  in  bankruptcy  against  the  plaintiff",  and  if 
he  retained  the  possession  as  against  the  plaintiff,  and  was  afterwards 
evicted  under  an  outstanding  paramount  title,  he  could  still  recover 
against  the  covenantor  upon  his  covenants ;  but  in  view  of  the  title  before 
the  court,  this  interest  of  the  covenantor  was  deemed  too  remote  to  dis- 
qualify  him  as  a  witness  for  the  plaintiff.     Ibid.  363. 

3.  The  general  rule  is,  as  to  the  disqualification  of  a  witness  on  the 
ground  of  interest,  that  he  must  have  some  certain,  legal  and  immediate 
interest  in  the  result  of  the  cause,  or  in  the  record ;  and  such  interest 
must  exist  at  the  time  of  his  examination.    Smith  v.  Newton^  230. 

4.  Parties  in  equity.  In  equity,  a  person  who  is  a  party  to  the  record 
is  not  thereby  necessarily  disqualified  as  a  witness;  the  inquiry  being, 
not  so  much  whether  the  witness'  name  appears  of  record,  as  whether  he 
is,  in  fact,  swearing  to  promote  his  own  interest.    Smith  v.  N&wton,  230. 

Attorney  as  a  witness. 

5.  His  competency.  It  seems  not  to  be  contrary  to  any  statute,  or  to 
any  maxim  of  the  common  law,  to  make  the  attorney  in  a  cause  a  witness 
in  the  cause  he  is  managing,    Morgan  et  al.  v.  Roberts,  66. 

6.  Indecency  of  the  practice.  This  is  a  matter  which  appeals  to  the  pro- 
fessional pride  of  an  attorney,  and  hiis  sense  of  his  true  position  and  duty, 
and  however  indecent  the  practice  may  be,  there  is  no  law  to  prevent  it. 
All  the  courts  can  do  is  to  discountenance  it,  and  when  the  testimony  of 
the  attorney  is  indispensable,  to  recommend  to  him  to  withdraw  from  tho 
cause.    Ibid.  66. 

7.  Privileged  communications.  The  rule  of  professional  sanctity  which 
prevents  an  attorney  at  law  from  testifying  in  regard  to  matters  confided 
to  him  in  his  professional  capacity  is  for  the  benefit  of  the  client.  Foss- 
ler,  AdmW  v.  Schriber,  172. 

8.  So  it  is  entirely  competent  for  the  heir  at  law  of  the  client  to  call 
upon  the  attorney  to  testify  in  regard  to  facts  touching  his  interests,  of 
which  the  attorney  acquired  knowledge,  alone,  from  a  professional  con- 
sultation with  the  client.    Ibid.  172. 

9.  And  if  there  were  other  heirs,  not  parties  to  the  proceedings,  who 
would  have  a  right  to  object  to  the  testimony,  yet,  in  the  absence  of  such 
objection,  their  concurrence  with  their  co-heir  in  removing  the  seal  of 
professional  secrecy,  when  to  do  so  would  be  obviously  for  their  benefit 
as  well  as  his,  would  be  presumed.    Ibid.  172. 
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WITNESS..     Gontinued. 
Credibility. 

10.  In  what  mode  it  may  he  questioned.  In  an  action  of  trover  for  a 
promissory  note,  the  defendant  insisted  that  the  note  was  placed  in  his 
hands  as  collateral  security  for  an  execution  which  he,  as  sheriff,  held 
against  the  owner  of  the  note,  and  offered  in  evidence  a  letter  of  the 
agent  of  the  owner  who  placed  the  note  in  his  hands,  stating-  such  to 
have  been  the  purpose  for  which  it  was  given  him.  The  writer  of  the 
letter  had  sworn  upon  the  trial,  denying  the  note  was  delivered  as  collat- 
eral, and  it  was  held  his  letter  was  competent  to  weaken  that  part  of  his 
testimony,  and  admissible  for  that  purpose,  if  for  no  other.  Fisher  et  al, 
V.  Meek,  92. 

Release  of  witness,  to  restore  competency. 

11.  A  plaintiff  in  ejectment  may  release  his  grantor  from  the  cove- 
nants of  warranty  in  his  deed,  by  a  proper  instrument  in  writing  for  sucli 
purpose,  and  thereby  render  him  competent  to  testify  in  his  behalf.  Fash 
V.  Blake,  863. 

Impeaching  one's  oavn  witness. 

12.  And  herein,  of  contradicting  the  statements  of  one's  own  witness.  See 
EVIDENCE,  19,  20,  21. 

Competency. 

13.  When  o  hjection  to  competency  should  he  made    See  PRACTICE,  4. 
WRIT  OF  POSSESSION. 

Op  objections  thereto. 

When  they  must  first  he  taken.    See  PRACTICE,  8. 
WRIT  OF  RETOKNO  HABENDO. 
When  awarded.    See  REPLEVIN,  13, 13,  14, 15. 
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